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CASES  DECIDED 


IN  THE 


Appellate  Court 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  AND  NOVEMBER  TERMS,  1905,  IN 

THE  EIGHTY-NINTH  AND  NINETIETH 

YEARS  OF  THE  STATE. 


United  States  Express  Company  v.  Joyce  et  al. 

[No.  4,621.     Filed  February  4,  1904.     Rehearing  denied  April  20, 
1904.     Transfer  denied  June  22,  1905.] 

1.  Carriers. — Contracts. — Value  Fixed  by, — Rates, — ^Where  a 
shipper  contracts  with  the  carrier  for  the  transportation  of 
property,  the  shipper  fixing  the  value  thereof,  and  the  ship- 
ping rates  are  fixed  according  to  the  fair  value  of  such  property 
so  fixed,  such  contract,  if  made  without  any  fraud  and  after 
opportunity  for  choice  is  given,  is  valid,  and  the  damages  as- 
sessed for  injury  to,  or  loss  of,  such  property  can  not  exceed  the 
value  so  fixed,    p.  3. 

2.  Contracts. — Recitals,— Conclusiveness, — Carriers, — Valuation 
of  Property  by  Shipper, — The  recitals  of  a  contract  between  a 
shipper  and  his  carrier,  as  to  the  value  of  the  property  to  be 
transported,  are  not  conclusive  but  merely  prima  facie  evidence 
thereof,  the  burden  of  overthrowing  same  being  upon  the  ship- 
per, and  if  the  shipper  fails  to  overthrow  such  evidence,  the 
damages  so  fixed  will  be  awarded,  where  such  property  is  de- 
stroyed,   p.  4. 

3.  Carriers.  —  Negligence.  —  Contract,  —  Value  of  Property,  — 
Where  the  shipper,  in  a  contract  for  the  transportation  of  his 
property,  fixes  the  value  thereof,  and  sells  such  property  at  its 
destination  for  more  than  such  fixed  value,  he  can,  nevertheless, 
collect  damages  for  negligent  delay  of  such  property  in  such 
transportation,  but  not  a  greater  sum  than  such  fixed  value,    p.  4. 

From  Gibson  Circuit  Court;  0.  M.  Welbom,  Judge. 

Action  by  John  E.  Joyce  and  others  against  the  United 
States  Express  Company.  From  a  judgment  for  plaintiffs, 
defendant  appeals.     Affirmed, 
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Baker  &  Daniels  and  Fields  &  Harmon,  for  appellant 
BusTcirh  &  Brady  and  Embree  &  Burson,  for  appellees. 

RoBY,  J. — Action  by  appellees  for  damages  on  account 
of  appellant's  alleged  negligence  in  the  transportation  of 
two  car  loads  of  horses  from  Princeton,  Indiana,  to  Buffalo, 
New  York.  The  dates  of  shipment  being  May  23  and 
June  13,  1901.  The  trial  court,  upon  request,  made  a 
special  finding  of  facts,  and  stated  conclusions  of  law 
thereon,  in  accordance  with  which  judgment  was  rendered 
against  appellant  for  $2,195  on  account  of  damages  to  the 
shipment  of  May  1,  and  $1,499.60  on  account  of  damages 
to  the  shipment  of  June  13.  Interest  being  included  in 
both  cases.  Exceptions  by  appellant  to  the  conclusions  of 
law  against  it  were  duly  taken,  and  the  correctness  of  such 
conclusions  thereby  presented  to  this  court. 

The  facts  found,  so  far  as  their  statement  is  necessary, 
are  as  follows :  Contracts  between  the  parties  were  entered 
into  on  the  respective  dates  named,  containing,  among 
others,  the  following  provisions:  "Notice  to  Shippers — 
The  shipper  will  value  his  stock,  which  valuation  will  be 
inserted  in  this  contract,  the  charge  for  carriage  will  be 
based  on  such  valuation.  United  States  Express  Company. 
Limited  Liability.  Live  stock  contract.  (Duplicate.)  To 
be  given  to  the  shipper.  This  contract  witnesseth :  *  *  * 
(1)  That  the  express  company  undertakes  to  forward  to 
the  point  reached  by  the  express  company  which  is  nearest 
to  destination,  the  animals  *  *  *  hereinafter  men- 
tioned, of  which  shipper  declares  himself  to  be  the  owner 
*  *  *  to  wit:  *  *  *  Twenty -eight  horses  con- 
signed to  *  *  *  Buffalo,  New  York,  for  the  sum 
of  $225,  *  *  *  which  charge  is  fixed  by  and  based 
upon  the  value  of  said  animals  *  *  *  as  declared  by 
the  shipper,  as  hereinafter  mentioned.     *     *     * 

"(3)  The  charges  on  the  shipment  described  above,  at 
the  values  specified  below  will  be  as  follows: 
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"United  States  Express  Company's  charges.  For  horses, 
jacks  or  mules  of  a  value  not  exceeding  $75  each,  $225. 
Connecting  company's  charges,  $ .     *     *     * 

"(4)  When  the  value  declared  hy  the  shipper  exceeds 
the  value  stated  above,  an  addition  to  the  above-mentioned 
charge  will  be  made  according  to  the  following  schedule, 
to  wit :  When  the  merchandise  rate  is  not  over  $1  per  100 
lbs,  the  additional  charges  will  be  5  per  cent  of  the  excess 
valuation;  over  $1  per  100  lbs,  and  not  over  $2  per  100  lbs, 
7  per  cent  of  the  excess  valuation ;  over  $2  per  100  lbs,  and 
not  over  $3  per  100  lbs,  10  per  cent  of  the  excess  valuation ; 
over  $3  per  100  lbs,  and  not  over  $5  per  100  lbs,  12  per  cent 
of  the  excess  valuation;  over  $5  per  100  lbs,  15  per  cent  of 
the  excess  valuation. 

"(5)  The  shipper  in  order  to  avail  himself  of  said  alter- 
native rates,  and  in  consideration  thereof  being  asked  by  the 
express  company  to  value  said  property,  now  declares  the 
values  hereinafter  mentioned  to  be  the  true  values  of  said 
animals  *  *  *  so  to  be  shipped  as  follows:  Number 
and  kind — ^twenty-eight  horses,  value  $2,100. 

"(6)  *  *  *  The  shipper  hereby  releases  and  dis- 
charges the  express  company  from  all  liability  for  delay, 
injuries  to  or  loss  of  said  animals  *  *  *  from  any 
cause  whatever,  unless  such  delay,  injury  or  loss  shaD  be 
caused  by  the  negligence  of  the  agents  or  employes  of  the 
express  company,  and  in  such  event  the  express  company 
shall  be  liable  only  to  the  extent  of  actual  damage,  which 
shall  in  no  event  exceed  the  valuation  herein  declared  by  the 
shipper." 

Where  property  is  thus  valued,  the  valuation  being  sub- 
stantial and  not  unreasonable,  fairly  procured,  full  oppor- 
tunity for  choice  given,  without  coercion  or  fraud, 

1.  and  the  rate  of  transportation  is  based  thereon,  the 
same  being  reasonable  and  graduated  according  to 
the  value  so  fixed,  such  valuation  is  valid,  and  furnishes  the 
measure  by  which  damages  are  assessed  in  case  of  loss. 
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The  recitals  of  the  contract  are  not  conclusive,  but  they 

are  prima  facie  true,  and  place  the  burden  of  showing  that 

the  valuation  stated  was  not  so  fixed  as  to  be  en- 

2.  forceable   upon   the    shipper,    who   may,    however, 
always  aver  facts  destroying  the  validity  thereof, 

and  establish  them  if  he  can.  The  burden,  therefore,  in 
this  case,  upon  such  proposition,  was  upon  appellees,  who 
made  averments  in  the  complaint  attacking  the  validity  of 
the  written  contract.  The  special  findings  in  this  regard 
do  not  support  such  averments,  and  the  contracts  must 
therefore  be  taken  as  they  were  written,  and  the  valuation 
therein  made  as  that  fixed  by  the  parties.  Had  the  prop- 
erty thus  valued  been  destroyed  en  route,  the  measure  of  the 
shipper's  recovery  would  have  been  thereby  fixed.  Hart 
V.  Pennsylvania  R.  Co.  (1884),  112  U.  S.  331,  5  Sup.  Ct. 
151,  28  L.  Ed.  717;  Rosenfeld  v.  Peoria,  etc.,  R.  Co. 
(1885),  103  Ind.  121,  53  Am.  Rep.  500;  Adams  Express 
Co.  V.  Harris  (1889),  120  Ind.  73,  7  L.  E.  A.  214,  16 
Am.  St.  315;  Adams  Express  Co.  v.  Carnahan  (1902),  29 
Ind.  App.  606;  Stewart  v.  Cleveland,  etc.,  R.  Co.  (1898), 
21  Ind.  App.  218;  Baltimore,  etc.,  R.  Co.  v.  Ragsdfile 
(1896),  14  Ind.  App.  406;  Louisville,  etc.,  R.  Co.  v. 
Nicholai  (1892),  4  Ind.  App.  119,  51  Am.  St.  206. 

It  affirmatively  appears  from  the  findings  that  the  horses 

shipped  in  each  of  said  cars  were  injured  and  delayed  in 

transportation  through  the  fault  of  appellant,  and 

3.  no  question  relative  to  that  phase  of  the  case  is 
argued.     It  also  appears  that  the  horses  shipped  in 

May  were  sold  in  Buifalo,  on  arrival,  for  $3,470,  netting 
the  owners  $2,916.20;  that  they  would  have  been  worth 
$170  each  had  they  been  delivered  without  injury  or  delay ; 
that  those  shipped  in  June  sold  for  $3,615,  netting  the 
owners  $3,322.70,  and  would  have  been  worth  $170  each 
had  they  been  delivered  without  injury  or  delay.  The  trial 
court  held  that  appellees  were  not  precluded  by  the  con- 
tract from  showing  the  true  value  of  the  horses  when  deliv- 
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ered  at  Buffalo,  but  that  their  recovery  for  damages  thereto 
could  not  exceed  $2,100  on  account  of  the  injury  to  the 
stock  shipped  in  one  car.  No  question  is  presented  as  to 
the  damage  to  or  the  value  of  any  single  animal.  The 
property  was  not  destroyed,  but  was  damaged. 

Appellant's  counsel  assume  the  negative  of  the  following 
proposition:  "In  case  of  damage,  by. the  carrier's  negli- 
gence, to  goods  shipped  under  a  contract,  which,  for  a  re- 
duced freight  rate,  values  the  property,  the  goods  as  dam- 
aged netting  the  shipper  more  than  the  declared  value, 
damages  are  recoverable," 

The  undertaking  of  the  appellant  was  to  transport  certain 
horses  from  Princeton  to  Buffalo.  It  did  not  guarantee 
that  they  would  bring  any  fixed  price  in  the  Buffalo  market. 
Appellees  did  not  agree  that  they  would  not  sell  the  horses 
in  the  market  for  more  than  the  sum  named  in  the  contract 
if  they  could  get  it  The  valuation  made  was  made  as  a 
basis  for  the  charge  for  transportation,  and  as  a  limit  to  the 
damages  recoverable  from  appellant  in  event  that  it  did  not 
properly  transport  the  horses.  They  were  not  safely  trans- 
ported. They  reached  their  destination  in  a  damaged  con- 
dition, caused  by  the  negligence  of  the  carrier.  If  appel- 
lant's proposition  were  granted,  it  would  follow  that,  not- 
withstanding a  full  valuation  in  the  contract,  a  rising 
market  would  bar  recovery,  without  regard  to  the  negligence 
of  appellant  or  the  injury  to  the  horses.  Its  liability  can 
not  be  made  dependent  upon  such  condition.  The  carrier 
undertakes  to  convey  the  property  safely.  If  it  fails  to  do 
so,  it  ought  to  make  good  the  loss  of  the  shipper  thereby 
caused.  The  inquiry  is  not  how  much  are  the  remaining 
horses  worth,  but  how  much  damage  has  been  done  to  the 
lot? 

The  appellant  must  respond  for  all  such  damages  up  to 
an  amount  not  exceeding  the  stipulated  value  of  the  prop- 
erty. This  is  in  accordance  with  the  terms  of  the  contract : 
**And  in  such  event  the  express  company  shall  be  liable  only 
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to  the  extent  of  actual  damage,  which  shall  in  no  event 
exceed  the  valuation  declared  by  the  shipper."  A  construc- 
tion relieving  appellant  from  all  liability  would,  if  placed 
upon  the  contract,  result  in  rendering  it  obnoxious  to  the 
law,  and  prevent  its  enforcement  by  the  courts.  A  number 
of  cases  are  cited  tending  to  support  appellant's  contention. 
They  are  referred  to  by  the  Massachusetts  supreme  court  as 
follows :  "If  they  are  not  distinguishable  f ronj  the  case  at 
bar  we  can  not  follow  them."  Brown  v.  Cunard  Steamship 
Co.  (1888),  147  Mass.  58,  16  K  E.  717.  Appellant's 
proposition  must  be  answered  in  the  affirmative.  Brown  v. 
Cunard  Steamship  Co.,  supra;  Stames  v.  Railroad  (1892), 
91  Tenn.  516,  19  S.  W.  675 ;  Hart  v.  Pennsylvania  R.  Co., 
supra,  and  cases  cited;  Georgia  R.,  etc.,  Co.  v.  Reid 
(1893),  91  Ga.  377,  17  S.  E.  934. 
Judgment  affirmed. 


Indiana  Trust  Company,  Executor,  v.  Btram. 

[No.  5,142.     Filed  December  14,  1904.     Rehearing  denied  April 
26,  1905.     Transfer  denied  June  23,  1905.] 

1.  Decedents'  Estates. — Bills  and  Notes.-^Execution. — Delivery. 
— Burden  of  Proof. — The  burden  of  establishing  the  execution, 
which  includes  the  delivery,  of  a  note  owing  from  a  decedent's 
estate,  rests  upon  the  plaintiff  by  virtue  of  §2479  Bums  1901, 
Acts  1883,  p.  151,  §11.    p.  10. 

2.  Trial. — Special  Findings. — Bills  and  Notes. — Executuriu — De- 
livery.— Inferences. — Question  for  Jury. — Where  the  special 
findings  do  not  in  terms  show  the  "delivery"  of  a  note,  but  do 
show  such  facts  as  that  a  delivery  is  an  unavoidable  inference 
therefrom,  the  court  will  draw  such  inference  as  a  matter  of 
law,  and  if  different  inferences  could  reasonably  be  drawn  from 
the  facts,  it  is  a  question  for  the  jury.     p.  10. 

3.  Principal  and  Agent. — BUls  and  Notes. — Delivery  to  Agent. 
— Validity. — A  promissory  note,  delivered  to  the  agent,  is  en- 
forceable by  the  principal,  though  such  principal  never  had 
physical  possession  thereof  and  did  not  in  fact  know  of  its 
existence,    p.  11. 
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4.  Principal  and  Agbnt. — Personal  Interest  of  Agent  Antag- 
onistic.— An  agent  can  not  deal  with  himself  so  as  to  bind  his 
principal  without  such  principal's  ratification  after  full  knowl- 
edge,   p.  11. 

6.  Same. — Personal  Interest  of  Agent  Antagonistic, — Profits. — 
Where  an  agent  secures  profits  to  himself  in  the  affairs  of  his 
agency,  such  profits,  whether  the  result  of  the  performance  or 
the  violation  of  his  duty,  inure  to  his  principal,    p.  11. 

6.  Same. — Contracts  Between  an  Agent,  as  Such,  and  Himself. — 
Validity. — A  note,  executed  by  an  agent  personally  to  his  prin- 
cipal in  reference  to  an  account  between  themselves,  is  voidable 
at  the  option  of  the  principal,    p.  11. 

7.  Bills  and  Notes. — Execution. — Delivery. — Where  an  agent 
was  entrusted  with  money  to  invest,  and  he  invested  same  at  his 
own  discretion,  rendering  an  annual  statement  of  the  condition 
of  such  funds  to  his  principal,  and  he  signed  a  note  payable  to 
such  principal  and  placed  therewith  collateral  security  and 
locked  same  in  a  box  with  such  principal's  papers,  and  such 
note  contained  credits,  made  with  such  agent's  signature,  of 
payments  made  by  such  agent,  and  six  or  eight  weeks  before 
such  agent's  death,  he  had  such  papers  brought  to  his  bed  and 
he  examined  same  and  had  them  securely  locked  in  the  box  with 
other  papers  of  his  principal,  a  legal  delivery  to  the  principal 
is  shown.  Hatton  v.  Jones,  78  Ind.  466,  distinguished.  Wiley, 
J.,  dissenting,    p.  12. 

From  Marion  Circuit  Court  (7,845) ;  Henry  C.  Allen, 
Judge. 

Action  by  Sophronia  A.  Byram  against  the  Indiana  Trust 
Company  as  executor  of  the  will  of  N'orman  S.  Byram,  de- 
ceased. From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Quincy  A.  Myers  and  Charles  A.  Dryer,  for  appellant. 
James  W.  Noel,  for  appellee. 

RoBY,  J. — Appellee  filed  her  claim  against  the  estate  of 
Norman  S.  Byram,  deceased.  The  case  was  tried  in  the 
Marion  Circuit  Court,  special  finding  of  facts  made,  con- 
clusions of  law  stated  thereon,  and  judgment  rendered  for 
the  amount  of  the  note  which  formed  the  basis  of  the  claim. 

The  finding  of  facts  is,  in  effect,  as  follows :  From  1878 
to  his  death  decedent  was  the  agent  of  the  appellee,  who 
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was  his  cousin,  and  loaned  and  reloaned,  invested  and  re- 
invested, her  money  in  the  purchase  of  stocks,  bonds,  notes 
and  other  securities,  and  upon  such  terms  and  conditions 
and  at  such  times  as  to  him  seemed  best,  retaining  such 
stocks,  bonds,  notes  and  other  securities  in  his  exclusive  pos- 
session and  control  during  the  whole  time  of  such  agency. 
He  acted  without  charge  or  compensation  for  his  services, 
and  on  or  about  January  1  rendered  to  appellee  an  annual 
statement  concerning  her  property  and  business  in  his 
hands,  which  statement  he  transmitted  to  her  in  New  York 
where  she  resided,  except  that  no  statement  was  made  for 
January  1,  1902,  in  the  early  part  of  which  year  he  be- 
came sick,  and  on  June  16  departed  this  life.  Decedent 
kept  the  papers  and  securities  aforesaid  in  his  private  safe 
in  his  private  oflSce,  in  a  paper  box  on  which  were  the  letters 
and  word  *^S.  A.  Byram."  This  box  was,  at  all  times  prior 
to  his  death,  in  his  exclusive  possession  and  control.  About 
six  or  eight  weeks  before  his  death,  and  while  he  was  too 
sick  to  go  to  his  oflSce,  he  directed  that  the  box  be  brought 
to  his  house,  which  was  done.  He  did  not  leave  the  house 
after  that,  and  after  his  death  the  box  was  found  in  a  locked 
bureau  drawer.  It  contained  the  instrument  sued  on,  a 
promissory  note  for  $738.67,  dated  at  Indianapolis,  April  1, 
1898,  payable  on  demand  to  the  order  of  S.  A.  Byram,  at 
the  Capital  National  Bank  of  Indianapolis,  with  six  per 
cent  interest  from  date  and  attorneys'  fees,  value  received, 
and  without  relief  from  valuation  laws,  and  signed  "N.  S. 
Byram."  On  the  face  of  said  instrument  the  words  "Cer- 
tificate thirty  as  collateral"  were  written,  and  on  its  back 
was  the  following :  "Paid  on  this  note  July  26,  1898,  $40, 
February  1,  1899,  paid  $157" — all  in  the  handwriting  of 
decedent.  The  instrument  was  folded  in  certificate  number 
thirty  of  a  corporation  named,  which  certificate  was  for  ten 
shares  of  $100  each  in  said  corporation.     The  certificate 
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was  dated  April  23,  1898,  and  certified  that  N.  S.  Byram 
was  the  owner  thereof.  No  assignment  or  indorsement  by 
said  Byram  was  on  said  certificate.  The  instrument  sued 
upon  was  made  by  the  use  of  an  ordinary  printed  form,  the 
blanks  in  which  were  filled  in  decedent's  own  handwriting. 
The  indorsements  on  said  note  and  the  signature  thereto 
were  also  in  his  handwriting.  Said  box  contained  notes, 
stocks,  bonds,  and  the  instrument  in  suit,  copies  of  de- 
cedent's annual  itemized  statements  rendered  to  appellee 
from  1878  to  1901.  The  itemized  statements  aforesaid  are 
included  in  the  finding  of  facts.  They  refer  to  certain 
securities  and  money  which  decedent  held  in  his  possession 
belonging  to  appellee.  None  of  them  make  any  reference 
to  the  instrument  sued  upon,  nor  to  any  note  purporting  to 
be  executed  by  the  decedent  payable  to  appellee,  nor  do  they 
show  an  indebtedness  from  him  to  her. 

The  fourth  and  fifth  findings  were  in  terms  as  follows: 
"(4)  And  the  court  further  finds  that  at  the  time  of  the 
death  of  decedent  said  note  was  held  by  decedent  as  trustee 
and  agent  of  claimant,  and  for  her  benefit,  and  not  for  the 
decedent  individually.  (5)  That  said  Norman  S.  Byram 
as  such  agent  had  possession  and  control  of  said  paper  sued 
upon  until  the  day  of  his  death,  and  that,  except  as  herein 
stated,  he  had  never  surrendered  the  same  to  claimant  or 
to  any  other  person  for  her  use  and  benefit,  and  the  claimant 
has  never  had  any  control  or  power  over  said  paper,  nor 
had  the  same  in  her  possession  or  control ;  that  afterwards 
all  the  papers,  notes,  stocks  and  bonds  in  said  box  were 
turned  over  to  said  claimant  upon  the  order  of  this  court, 
at  the  request  and  petition  of  the  executor,  except  the  paper 
sued  upon,  and  the  copies  of  the  annual  statements  made  by 
decedent  to  claimant.^' 

The  conclusions  of  law  were  that  the  note  sued  upon  was 
executed  and  delivered  by  the  decedent  to  appellee;  that 
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she  was  the  owner  and  holder  thereof,  and  entitled  to  recover 
thereon  the  sum  of  $814.33;  and  judgment  was  rendered 
in  accordance  therewith. 

The  special  findings,  excluding  the  fourth  and  fifth  items, 
contain  a  fair  resume  of  the  evidence. 

Appellant  excepted  to  the  conclusions  of  law,  and  filed  a 
motion  for  a  venire  de  novo,  based  upon  the  absence  of  a 
finding  as  to  the  execution  of  the  note  in  suit.  This  motion 
was  overruled,  as  was  also  its  motion  for  a  new  trial. 
Errors  are  assigned  upon  each  ruling. 

The  burden  of  establishing  the  execution  of  the  note 

rested  upon  appellee,  by  reason  of  the  statute  regulating 

the  trial  of  claims  against  decedents'  estates.    §2479 

1.  Burns  1901,  Acts  1883,  p.  151,  §11.     There  was  no 
controversy  as  to  the  note's  having  been  written  and 

signed  by  decedent,  but  execution  includes  delivery.  Nich- 
olson V.  Combs  (1883),  90  Ind.  516,  46  Am.  Rep.  229; 
Smith  V.  James  (1892),  131  Ind.  131. 

The   actual   controversy  between   the   parties   is   as  to 

whether  the  note  sued  upon  was  delivered.     The  execution 

of  a  promissory  note  is  an  ultimate  fact     Smith  v. 

2.  James,  supra;   Vaughan  v.   Oodmsn   (1885),  103 
Ind.  499,  502.     If  it  had  been  found  that  the  note 

was  "delivered,"  the  other  facts  necessary  to  execution  being 
admitted,  such  finding  would  have  been  effective,  but  it  is 
not  in  terms  made.  The  finding  is  therefore  insufficient  to 
sustain  the  conclusions  and  judgment,  unless  the  evidentiary 
facts  set  out  are  such  as  that  but  one  inference  can  be  drawn 
from  them,  in  which  event  the  absence  of  the  statement  of 
the  ultimate  fact  does  not  prevent  the  court,  as  a  matter  of 
law,  from  drawing  the  unavoidable  inference.  If  the  facts 
found  leave  room  for  a  difference  of  opinion  between  rea- 
sonable men,  then  the  ultimate  fact  must  be  determined  by 
the  court  or  jury  trying  the  case.  Keller  v.  Oaskill  (1894), 
9  Ind.  App.  670;  Cincinnati,  etc.,  R.  Co.  v.  Orames  (1893), 
136  Ind.  39. 
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It  appears  from  the  findings  that  decedent  was  appellee's 

agent  from  1878  until  his  death;  and  that  he  had  authority 

of  the  broadest  character  to  make  investments  and 

3.  take  notes  and  securities  for  her.    Persons  who  gave 
notes  to  such  agent  can  not  escape  liability,  when 

sued,  because  of  the  fact  that  appellee  never  had  the  in- 
struments in  her  hands,  and  did  not  know  of  their  existence 
or  the  existence  of  the  makers.  Delivery  to  the  agent  was 
delivery  to  the  principal.  Skinner  v.  Baker  (1875),  79  111. 
496;  Fletcher  v.  Shepherd  (1898),  174  111.  262,  51  N.  E. 
212;  Miller  v.  Irish  Catholic,  etc.,  Assn,  (1887),  36  Minn. 
357,  31  N.  W.  215;  Sowards  v.  Moss  (1899),  58  Neb.  119, 
78  N.  W.  373. 

It  is,  however,  contended  that  an  agent  can  not  act  as 

such  where  his  personal  interest  is  or  may  be  antagonistic 

to  that  of  his  principal,  and  that  therefore  decedent 

4.  could  not  deliver  his  note  to  himself  as  the  agent  for 
appellee.     The  rule  invoked  is  a  wise  and  salutary 

one.  It  is  designed  to  guard  against  the  abuse  of  fiduciary 
duty,  and  all  such  transactions  are  void  "as  respects  the 
principal  unless  ratified  by  him  with  a  full  knowledge  of 
all  the  circumstances." 

It  is  supplemented  by  the  further  rule  that  all  profits  and 

advantages  procured  by  the  agent  in  the  transaction  of 

agency  affairs  inure  to  the  benefit  of  the  principal, 

5.  and  it  matters  not  whether  such  profit  or  advantage 
be  the  result  of  the  performance  or  of  the  violation 

of  the  duty  of  the  agent.  Mechem,  Agency,  §469 ;  Roches- 
ter v.  Levering  (1886),  104  Ind.  562,  568;  M'Cormick  v. 
Malin  (1841),  5  Blackf.  509. 

The  doctrine  asserted  would  be  applicable  were  the  agent 

attempting  to  compel  his  principal  to  take  his  note  in  the 

final  settlement  of  their  affairs,  instead  of  the  money 

6.  with  which  he  had  been  intrusted.     It  is  not  ap- 
plicable where  the  principal  elects  to  enforce  the 

note  made  by  the  agent,  as  in  the  case  at  bar. 
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It  remains  only  to  inquire  whether  the  inference  of  de- 
livery necessarily  arises  from  the  facts  disclosed  by  the 
finding.     The  note  in  suit  is  shown  to  have  been 

7.  written  and  signed  by  the  decedent,  and  payments 
indorsed  by  him  thereon.  The  business  relation 
between  him  and  appellee  was  one  of  extreme  confidence 
upon  her  part.  The  annual  statement  constituted  her  means 
of  information  as  to  the  investments  made  and  the  amount 
due.  So  far  as  those  statements  show,  there  was  not  due  to 
her  at  any  time  the  sum  represented  by  the  note  in  suit. 
The  decedent,  however,  was  not  limited  to  the  information 
contained  in  his  own  statements.  He  knew  the  absolute 
and  entire  truth.  What  seems  to  us  a  discrepancy  was 
no  doubt  a  simple  circumstance  to  him,  but  in  any  event 
it  is  impossible  to  explain  his  conduct  with  regard  to  the 
note  upon  any  theory  except  that  he  intended  it  to  be  paid, 
such  intention  being  carried  down  to.  the  time  when  the  box 
was  brought  to  him  at  his  residence,  since  otherwise  it  is 
not  believable  that  the  shrewd  and  intelligent  man  of  affairs 
would  have  left  the  note  as  he  did  among  the  papers  belong- 
ing to  and  connected  with  appellee's  affairs  and  marked 
with  her  name. 

"The  acts  which  consummate  the  delivery  of  a  promissory 
note  are  not  essentially  different  from  those  required  to  com- 
plete the  execution  of  a  deed."  Purviance  v.  Jones  (1889), 
120  Ind.  162,  16  Am.  St.  319;  Anderson  v.  Anderson 
(1890),  126  Ind.  62. 

"To  constitute  a  delivery,  there  must  be  an  intention  to 
part  with  control  over  the  deed  as  its  owner."  Berry  v. 
Anderson  (1864),  22  Ind.  36;  Dearmond  v.  Dearmond 
(1858),  10  Ind.  191;  Vaughan  v.  Oodmnn  (1884),  94 
Ind.  191. 

In  the  case  of  Burkholder  v.  Casad  (1874),  47  Ind.  418, 
where  a  father  made  a  deed  to  his  infant  children,  and  held 
the  same,  never  having  caused  it  to  be  recorded,  the  jury 
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were  instructed  that  "It  is  sufficient  if  you  find  from  the 
evidence,  taking  into  consideration  all  the  circumstances 
proved  as  surrounding  the  transaction,  that  John  Burk- 
holder  either  delivered  it  to  some  one  for  them,  or  intended 
to  or  did  hold  said  deed  for  the  benefit  of  his  children." 
In  approving  the  transaction  the  Supreme  Court  said :  "We 
think  there  must  be  some  act  or  declaration  on  the  part  of 
the  grantor  from  which  it  may  be  inferred  that  he  intended 
to  part  with  the  title  to  the  property,  and  this  whether  the 
grantees  be  infants  or  adults.  *  *  *  It  may  be  deliv- 
ered without  being  actually  handed  over,  and  if  once  deliv- 
ered its  retention  by  the  grantor  does  not  affect  the  title 
of  the  grantee."  Nye  v.  Lowry  (1882),  82  Ind.  316; 
Vaughan  v.  Oodman,  supra;  Fulton  v.  Fulton  (1866), 
48  Barb.  (N.  T.)  581. 

"No  particular  form  is  necessary  to  perfect  the  delivery 
of  a  deed.  *  *  *  A.  deed  may  be  delivered  by  any  acts 
or  words  evincing  the  intention  of  the  grantor  to  deliver  it. 
Thus  in  Folly  v.  Yantuyl  [1827],  4  Halst.  *153,  Folly 
made  a  bond  to  his  daughter,  and,  holding  it  up  to  her,  said, 
*Mary,  this  is  your  bond,  what  shall  I  do  with  it  V — adding, 
'I  will  take  care  of  it  for  you.'  He  then  indorsed  it  'Mary's 
bond,'  and  put  it  away  in  his  trunk.  This  was  held  to  be 
a  good  delivery."  Mallett  v.  Page  (1856),  8  Ind.  364. 
See,  also,  Somers  v.  Pumphrey  (1865),  24  Ind.  231,  240. 
Where  the  grant  is  to  a  child  and  is  beneficial,  its  acceptance 
is  presumed,  although  the  deed  remains  in  the  possession  of 
the  grantor.  Vaughan  v.  Oodman  (1885),  103  Ind.  499, 
502. 

The  second  finding  of  facts  is  in  part  as  follows :  "That 
all  indorsements  on  said  note  and  the  written  portion  of  said 
note,  including  the  signature,  were  made  by  and  in  the 
handwriting  of  said  decedent,  and  were  placed  in  said  box 
for  the  purpose,  and  with  the  intention  of  delivering  the 
same  to  said  claimant.     The  same  was  at  the  time  of  de- 
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cedent's  death  left  in  said  box,  among  the  papers  of  said 
claimant,  by  said  decedent  for  the  use  and  benefit  of  said 
claimant." 

The  possession  of  the  instrument  by  the  maker,  acting  as 
agent  for  the  payee,  does  not  prevent  the  application  of  the 
rule  relative  to  delivery  to  a  third  person,  as  is  shown  by 
the  cases  above  cited.  Cases  in  which  the  grantor  is  treated 
as  agent  for  the  grantee  are  very  numerous.  The  following 
are  a  few  of  them : 

One  member  of  a  partnership  made  a  deed  to  himself  and 
the  other  partners,  retaining  possession  of  the  deed.  It  was 
contended  that  there  was  no  delivery  because  the  deed  had 
been  retained  by  the  grantor.  The  Supreme  Court  said: 
"It  is  fairly  inferable  from  the  allegations  of  the  complaint, 
that  the  property  was  purchased  and  held  as  partnership 
property,  and,  of  course,  the  delivery  of  a  deed  to  one  part- 
ner would  be  a  delivery  to  the  partnership.  If  the  com- 
plaint did  not  show  partnership,  there  would  be  no  force 
in  appellant's  argument,  for  delivery  to  one  of  several 
grantees  would  be  valid  and  effective  as  to  all."  Henry  v, 
Anderson  (1881),  77  Ind.  361.  See,  also,  Tucker  v.  Brad- 
ley (1860),  33  Vt.  324. 

The  delivery  of  a  chattel  mortgage  was  held  good  al- 
though made  to  the  agent  for  the  mortgagee  who  was  also 
attorney  for  the  mortgagor.  Fletcher  v.  Martin  (1890), 
126  Ind.  55.  See,  also.  Squires  v.  Summers  (1882),  85 
Ind.  252;  In  re  Reeve's  Estate  (1900),  111  Iowa  260,  82 
K  W.  912 ;  Munro  v.  Bowles  (1900),  187  111.  346,  58  K  E. 
331,  54  L.  K.  A.  865;  Stewart  v.  Weed  (1858),  11  Ind. 
92;  Blight  v.  Schenck  (1849),  10  Pa.  St  285,  51  Am. 
Dec.  478. 

It  is  universally  held  that  the  absolute  retention  of  con- 
trol over  the  instrument  by  the  maker  is  inconsistent  with 
the  intention  to  deliver.  Fifer  v.  Rachels  (1901),  27  Ind. 
App.  654;  Osborne  v.  Eslinger  (1900),  155  Ind.  351,  80 
Am.  St.  240.    Cases  of  this  class  are  distinguished  from  the 
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one  at  bar  in  that  the  maker  of  the  note  sued  upon  here  was 
the  agent  of  the  payee,  expressly  authorized  to  take  and  hold 
paper  for  her,  while  in  those  cited  the  person  holding  the 
instrument  was  the  agent  of  the  grantor  exclusively. 

It  was  said  by  the  Supreme  Court  in  Hatton  v.  Jones 
(1881),  78  Ind.  466,  472 :  "We  do  not  think  that  a  person 
could  appoint  himself  as  trustee  and  then  make  a  valid  de- 
livery of  his  own  property  to  himself  as  such  trustee;  or 
that  an  intention  or  promise  to  give  would  make  a  perfected 
gift  so  as  to  constitute  the  intender  or  promisor  a  trustee 
for  the  use  of  the  intended  or  promised  beneficiary."  That 
case  is  distinguished  from  the  one  at  bar  in  that  the  agency 
relied  upon  here  is  not  self  created,  nor  does  it  arise  out  of 
the  transaction  in  which  the  note  was  made. 

That  part  of  the  fifth  finding  to  the  effect  that  appellee 
never  had  control  or  power  over  said  paper  was  evidently 
intended  to  refer  to  physical  control  and  manual  possession. 
So  construed  it  is  not  inconsistent  with  the  rest  of  the  find- 
ing. Taking  them  together,  it  sufficiently  appears  that  the 
note  sued  upon  was  held  by  decedent  as  the  agent  of  appel- 
lee, and  is  therefore  enforceable  at  her  suit 

Judgment  affirmed. 

Comstock,  C.  J.,  Robinson,  P.  J.,  Black  and  Myers,  JJ., 
concur ;  Wiley,  J.,  dissents. 

Dissenting  Opinion. 

Wiley,  J. — I  am  unable  to  agree  with  my  associates 
either  in  the  conclusion  reached  in  the  majority  opinion,  or 
in  the  reasoning  leading  thereto,  and  owing  to  the  impor- 
tance of  the  question  involved,  I  have  concluded  to  express 
my  views  in  a  dissenting  opinion.  The  facts  upon  which  the 
decision  of  the  questions  involved  must  rest  are  fairly  and 
fully  stated  in  the  majority  opinion,  and  need  not  be  re- 
peated here. 

To  entitle  appellee  to  a  recovery,  it  must  affirmatively 
appear  from  the  facts  specially  found  that  the  note  in  con- 
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troversy  was  in  fact  delivered.  I  do  not  need  to  pause  to 
enlarge  upon  this  elementary  proposition,  or  to  cite  authori- 
ties in  support  of  it. 

Counsel  for  appellant  have  insisted,  and  argued  at  some 
length,  that  parts  of  the  special  finding  of  facts  are  conclu- 
sions merely,  and  not  statements  of  substantive,  issuable 
facts.  I  do  not  deem  it  important  to  determine  whether  or 
not  some  conclusions  are  stated  as  facts,  for  it  is  the  rule  in 
this  State  that  if  the  special  findings  contain  sufficient  facts 
to  warrant  the  conclusions  of  law  stated  thereon,  such  spe- 
cial findings  will  not  be  deemed  to  be  defective  because  they 
may  state  some  evidentiary  facts  or  conclusions  of  law.  In 
such  event  the  latter  will  be  treated  as  surplusage.  Baldwin 
V.  Threlkeld  (1893),  8  Ind.  App.  312 ;  City  of  Indianapolis 
V.  Kingsbury  (1885),  101  Ind.  200,  51  Am.  Rep.  749; 
Whitcomb  v.  Srnith  (1890),  123  Ind.  329. 

The  decisive  question  is  whether  the  ultimate  facts  found 
are  sufficient  upon  which  to  rest  the  conclusions  of  law ;  or, 
in  other  words,  whether  the  conclusions  of  law  are  war- 
ranted by  the  ultimate  facts.  If  the  facts  show  that  there 
was  a  delivery  of  the  instrument  sued  on,  either  actual  or 
constructive,  then  they  are  sufficient  to  support  the  conclu- 
sion of  law  that  appellee  is  entitled  to  recover.  On  the 
contrary,  if  the  facts  do  not  show  the  ex^ution  of  the  note, 
which  includes  a  delivery,  then  the  conclusions  of  law  are 
wrong.  Palmer  v.  Poor  (1889),  121  Ind.  135,  6  L.  R.  A. 
469;  Anderson  v.  Anderson  (1890),  126  Ind.  62;  4  Am. 
and  Eng.  Ency.  Law  (2d  ed.),  201,  and  authorities  there 
cited. 

The  special  findings,  on  the  question  of  the  delivery,  go 
only  to  the  extent  that  it  was  the  intention  of  the  decedent 
to  deliver  the  note  to  appellee,  and  that  at  the  time  of  his 
death  he  left  it  in  a  certain  box,  among  the  papers  of  the 
appellee,  for  her  use  and  benefit.  In  addition  is  the  fol- 
lowing: "And  the  court  further  finds  that  at  the  time  of 
the  death  of  decedent  said  note  was  held  by  decedent  as 
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trustx^  and  agent  of  claimant  for  her  use  and  benefit,  and 
not  for  the  benefit  of  the  decedent  individually."  The  addi- 
tional facts  that  have  any  bearing  upon  the  question  at  issue 
are  stated  in  the  fifth  finding,  to  the  effect  that  the  decedent, 
as  an  agent  of  appellee,  had  possession  and  control  of  the 
note  until  the  day  of  his  death,  and  that  "except  as  herein 
stated,"  he  never  surrendered  the  same  to  appellee  or  any 
person  for  her  use  and  benefit,  and  that  she  never  had  any 
control  or  power  over  it,  or  had  it  in  her  possession.  This 
finding  must  be  construed  in  connection  with  those  that  pre- 
cede it,  in  which  it  is  stated  that  the  decedent  held  the  note 
as  the  agent  and  trustee  of  appellee,  and  placed  it  in  the  box 
for  the  purpose  and  intention  of  delivering  it  to  her. 

Do  these  facts  constitute  a  delivery  of  the  note?  This 
inquiry  must  be  answered,  in  my  judgment,  in  the  negative. 
There  is  no  finding  that  the  decedent  ever  parted  with  the 
note,  that  he  ever  delivered  it  to  the  appellee,  or  that  he  ever 
delivered  it  to  a  third  person  for  her  use  and  benefit,  or  to  be 
by  such  person  delivered  to  her.  These  facts  show  that  he 
never  surrendered  dominion  over  the  instrument.  This 
being  true,  he  could  have  destroyed  it  at  any  time,  for  he 
had  it  in  his  possession  to  the  hour  of  his  death. 

Tiedeman,  Commercial  Paper,  §34,  lays  down  the  rule, 
that  so  necessary  is  delivery  to  the  life  of  a  bill  or  note  that, 
if  it  is  found  among  the  papers  of  the  drawer  or  maker  at 
his  death,  it  can  not  be  sued  on  by  the  payee.  He  further 
states  the  rule  to  be  in  such  case  that  the  personal  repre- 
sentative can  not  make  an  effectual  delivery  of  it.  A  case 
directly  in  point  upon  the  first  proposition  above  stated  by 
Mr.  Tiedeman  is  that  of  Disher  v.  Disher  (1712),  1  P. 
Wms.  204.  See,  also,  the  case  of  Smith's  Executors  v, 
Wyckoff  (1845),  3  Sand.  Ch.  84. 

The  findings  show  that  the  decedent  was  the  agent  for 
appellee  for  certain  specific  purposes,  and  these  were  that 
as  such  agent  he  had  been  for  a  number  of  years,  and  up  to 
the  time  of  his  death,  "loaning  and  reloaning,  and  investing 
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and  reinvesting,  her  money  in  the  purchase  of  stocks,  bonds, 
notes  and  other  securities."  This  fixes  and  limits  his  au- 
thority as  appellee's  agent,  and,  so  far  as  the  findings  show, 
he  possessed  no  other  power  or  authority  whatever. 

It  is  clear  that  there  was  no  delivery  of  the  note  to  the 
payee,  and,  if  there  was  in  fact  a  delivery,  it  was  delivered 
by  the  maker  to  himself,  as  agent  or  bailee  for  the  use  and 
benefit  of  appellee.  This  suggests  the  inquiry:  Can  an 
agent  deal  with  himself  so  as  to  make  the  delivery  of  his 
own  note  to  himself,  as  agent,  effective  for  the  benefit  of  the 
payee?  The  authorities  answer  this  inquiry  in  the  nega- 
tive. Mechem,  Agency,  §§66,  68,  355,  368,  375,  467; 
Hatton  V,  Jones  (1881),  78  Ind.  466;  Keinhard,  Agency, 
§54. 

In  Hatton  v.  Jones,  supra,  the  court  said:  ''We  do  not 
think  that  a  person  could  appoint  himself  as  trustee  and 
then  make  a  valid  delivery  of  his  own  property  to  himself 
as  such  trustee;  or  that  an  intention  or  promise  to  give 
would  make  a  perfect  gift  so  as  to  constitute  the  intender 
or  promisor  a  trustee  for  the  use  of  the  intended  or  promised 
beneficiary." 

Upon  the  question  of  delivery,  the  Supreme  Court,  in 
Purviance  v.  Jones  (1889),  120  Ind.  162,  16  Am.  St.  319, 
said:  "That  an  instrument  is  not  complete  and  effectual 
until  it  has  been  delivered,  or  until  that  has  been  done  which 
is  legally  equivalent  to  a  delivery,  is  elementary.  *  *  * 
To  constitute  a  delivery  it  must  appear  that  the  maker,  in 
some  way,  evinced  an  intention  to  miake  it  an  enforceable 
obligation  against  himself,  according  to  its  terms,  by  sur- 
rendering control  over  it,  and  intentionally  placing  it  under 
the  power  of  the  payee,  or  of  some  third  person,  for  his 
use.  *  *  *  The  final  test  is,  did  the  maker  do  such 
acts  in  reference  to  the  deed,  or  other  instrument,  as  evince 
an  unmistakable  intention  to  give  it  effect  and  operation, 
according  to  its  terms,  and  to  relinquish  all  power  and  con- 
trol over  it  in  favor  of  the  grantee  or  obligee  ?"     The  rule 
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there  declared  is  decisive  of  this  case.  There  is  not  a  fact 
found  that  even  tends  to  disclose  that  the  decedent  did  any 
act  OP  acts  in  reference  to  the  note  that  evinced  an  unmis- 
takable intention  to  give  it  effect  and  operation,  or  to  relin- 
quish all  power  and  control  over  it  in  favor  of  the  appellee. 

In  his  discussion  of  the  necessity  of  the  delivery  of  a 
written  instrument,  so  as  to  give  it  validity,  Mr.  Daniel 
declares  the  rule  to  be  that  so  long  as  a  note  remains  in  the 
hands  of  the  maker  it  is  a  nullity.  1  Daniel,  Negotiable 
Inst  (6th  ed.),  §63;  Bayley  v.  Taber  (1809),  6  Mass.  286, 
4  iVm.  Dec.  57;  Marvin  v.  M'Cullum  (1822),  20  Johns. 
288;  Freeman  v.  Ellison  (1877),  37  Mich.  459;  Smith  v. 
Foster  (1860),  41  K  H.  215;  Dexter  Savings  Bank  v. 
Copeland  (1885),  77  Me.  2QS;  McFarland  v.  Sikes  (1886), 
54  Conn.  250,  7  Atl.  408,  1  Am.  St.  111. 

Also,  that,  even  though  it  be  placed  by  the  maker  in  the 
hands  of  his  agent  for  delivery,  it  is  still  undelivered  as  long 
as  it  remains  in  his  hands  and  may  be  recalled ;  and  while 
there  the  payee  has  no  right  to  it  unless  it  be  wrongfully 
withheld  by  the  agent.  The  author  cites  many  authorities 
in  support  of  the  proposition,  to  which  reference  is  made. 
1  Daniel,  Negotiable  Inst.  (5th  ed.),  §63.  Again,  the  same 
author  says  in  the  above  section :  "So  essential  is  delivery, 
that  it  has  been  held  that  where  a  promissory  note,  the 
writing  of  which  was  unknown  to  the  payee,  lay  in  the 
maker's  possession,  and  was  found  among  his  papers  after 
his  death,  the  payee  could  not  claim  or  sue  upon  it;  and 
though  such  a  note  should  be  found,  accompanied  with 
written  directions  to  deliver  it  to  the  payee,  the  payee  will 
still  have  no  right  of  action,  unless  the  directions  be  valid  as 
a  testament"  No  pretense  is  made  in  this  case  that  the 
payee  of  the  note — appellee — ^knew  that  it  was  in  existence 
until  after  the  death  of  the  maker,  and  she  never  had  it  in 
her  possession,  or  exercised  any  control  or  dominion  over  it. 

Mr.  Daniel  also  lays  down  the  rule  that  if  the  party  who 
has  signed  or  indorsed  the  instrument  die  before  delivery 
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it  is  a  nullity,  and  can  not  be  delivered  by  his  personal  rep- 
resentatives.    1  Daniel,  Negotiable  Inst.  (5tli  ed,),  §64. 

The  following  authorities  support  the  text:  Clark  v. 
Boyd  (1825),  2  Ohio  56;  Clark  v.  Sigoumey  (1846),  17 
Conn.  511;  Bromage  v.  Lloyd  (1847),  1  Exch.  32;  Drum 
V.  Benton  (1898),  13  App.,  D.  C,  245. 

To  constitute  the  delivery  of  a  deed,  there  must  be  an 
intention  of  the  vendor  to  part  with  the  control  over  it  as 
its  owner,  ^erry  v.  Anderson  (1864),  22  Ind.  36.  In 
Hotchkiss  V.  Olmstead  (1871),  37  Ind.  74,  the  court  said: 
"To  constitute  a  delivery,  there  must  be  an  intention  to  part 
with  the  control  over  the  instrument,  and  place  it  under  the 
power  of  the  grantee,  or  some  one  for  his  use." 

A  man  signed  and  acknowledged  deeds,  conveying  his  real 
estate  to  three  sons,  put  the  deeds  in  envelopes,  and  placed 
the  envelopes  in  a  box  on  a  mantel  in  his  room.  He  after- 
ward stated  to  a  third  person  that  he  did  not  have  any  land, 
that  he  had  conveyed  it  to  his  sons,  and  that  one  son  had  his 
deed,  and  that  the  deeds  for  the  other  two  sons  were  in  a 
box  for  them.  After  his  death  the  deeds  to  his  two  sons 
were  not  found  in  the  box  where  he  said  he  put  them.  It 
was  held  there  was  no  delivery. 

In  Osborne  v.  Eslinger  (1900),  155  Ind.  351,  80  Am. 
St.  240,  the  following  facts  were  exhibited:  A  grantor 
signed  and  acknowledged  certain  deeds  and  placed  them  in 
an  envelope  with  her  name  and  the  words  "Deeds  to  Chil- 
dren" indorsed  thereon.  She  kept  them  in  her  possession 
for  about  two  years,  and  then  handed  a  package  containing 
the  deeds  to  an  aged  relative,  who  lived  with  her,  and  in- 
trusted her  to  take  care  of  the  papers  until  after  her  death, 
and  then  deliver  them  to  the  one  who  was  to  settle  her 
estate.  She  afterward  took  possession  of  the  package  and 
placed  them  in  a  press  in  her  house,  saying  to  a  relative: 
"In  case  I  get  sick,  you  take  care  of  these  papers,  and  when 
I  die  give  them  to  the  one  who  settles  my  estate."  Soon 
afterward  she  became  sick,  and  called  the  relative  to  her 
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bedside  and  asked  her  if  she  had  taken  charge  of  the  papers, 
and  being  informed  that  she  had,  said:  "All  right."  The 
custodian  of  the  package  did  not  know  what  it  contained, 
but,  after  the  death  of  the  grantor,  delivered  the  deeds  to 
the  grantees  therein  named.  The  Supreme  Court,  upon 
these  facts,  held  there  was  no  delivery.  See,  also,  Fifer  v. 
Rachels  (1901),  27  Ind.  App.  654. 

It  is  clearly  discernible  from  the  authorities  that,  to  con- 
stitute a  delivery  of  a  deed,  there  must  be  a  complete  sur- 
render and  parting  with  control  of  the  same  by  the  grantor, 
and  it  must  pass  under  the  power  and  control  of  the  grantee 
or  some  one  in  his  behalf. 

The  rule  is  equally  as  strict  in  regard  to  the  delivery  of 
promissory  notes.  In  Palmer  v.  Poor^  supra,  it  was  said : 
"Delivery  is  a  part  of  the  execution  of  a  promissory  note, 
and  until  delivery  it  is  destitute  of  force." 

In  Bean  v.  Bean  (1902),  71  N.  H.  538,  53  Atl.  907, 
securities  were  left  by  a  decedent  in  an  unsealed  envelope 
in  his  ^fe's  possession ;  on  the  envelope,  in  the  handwriting 
of  the  decedent,  was  the  statement:  "The  Property  of 
Electa  C.  Bean  [wife]  and  Emma  K.  Mead  [daughter]  ;" 
the  securities  were  certificates  of  stock  and  savings-bank- 
books, which  they  described  in  detail;  the  daughter  knew 
nothing  of  the  package  until  after  the  death  of  her  father ; 
the  stocks  and  bank-books  were  not  assigned;  the  decedent 
had  previously  caused  to  be  transmitted  to  his  wife  and 
daughter  certificates  of  other  corporations.  Under  these 
facts  it  was  held  that  there  was  no  delivery  of  the  securities, 
and  hence  no  gift. 

In  Cutting  v.  Gilman  (1860),  41  K  H.  147,  it  is  said 
arguendo:  "Delivery  is  essential,  both  at  law  and  in  equity, 
to  the  validity  of  a  parol  gift  of  a  chattel,  and  without 
actual  delivery  the  title  does  not  pass." 

In  Streissguth  v.  Kroll  (1902),  86  Minn.  325,  90  K  W. 
677,  it  was  said :  "The  delivery  of  a  written  instrument  is 
one  of  intention,   and,  to  constiute  a  complete   delivery 
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thereof,  it  must  be  made  in  a  manner  evincing  an  intention 
to  part  presently  and  unconditionally  with  all  control  over 
the  instrimient,  and  thereby  give  it  effect." 

The  rule,  as  I  understand  it,  is  without  variance,  that 
there  can  be  no  delivery,  either  actually  or  constructively,  of 
a  written  instrument,  without  an  intention  to  deliver  on  the 
part  of  the  maker  or  grantor,  for  the  essence  of  delivery  is 
the  intention  of  parties,  and  the  intention  nxust  be  clear  that 
the  maker  or  grantor  intended  to  part  with  all  control  and 
dominion  over  the  instrument.  He  must  put  it  beyond  his 
control. 

Mr.  Tiedeman  lays  down  the  rule  as  follows :  "In  deter- 
mining what  will  constitute  a  suflScient  delivery,  it  is  found 
that  the  in4;ention  is  the  controlling  element."  Tiedeman, 
Eeal  Prop.  (2d  ed.),  §813,  citing  authorities. 

It  is  also  held  that  an  intention  to  deliver  an  instrument, 
not  carried  out  by  the  maker,  will  not  be  sufficient.  In  re 
Crawford  (1889),  113  K  Y.  560,  21  N.  E.  692,  5  L.  R.  A. 
71;  Fifer  v.  Rachels,  supra;  Walls  v.  Ritter,  180  111.  616, 
54  N.  E.  565.  So  far  as  I  am  advised,  the  unbroken  rule 
is  that  the  retention  of  the  instrument  in  the  possession  of 
the  maker  or  grantor,  and  his  absolute  dominion  over  it, 
are  inconsistent  with  a  delivery  thereof. 

Again,  the  question  of  delivery  is  a  question  of  fact  It 
is  an  ultimate  fact,  and  in  this  case  the  burden  was  upon 
appellee  to  establish  that  fact.  In  Vaughan  v.  Oodman 
(1884),  94  Ind.  191,  it  was  said:  "The  question  of  deliv- 
ery is  a  question  of  fact  to  be  determined  on  the  evidence. 
In  all  disputes  as  to  whether  a  deed  has  been  deliv- 
ered, the  most  important  inquiry  is  to  ascertain  the  intent  of 
the  grantor  in  the  act,  or  several  acts,  which  it  may  be 
claimed  constituted  a  delivery.  Did  he  intend  to  part  with 
all  control  over  the  deed  ?  Did  he  intend  to  divest  himself 
of  the  title  and  lodge  it  in  the  grantee  ?" 

It  is  essential  to  delivery  that  the  minds  of  both  parties 
should  assent,  in  order  to  bind  them,  and  if,  through  in- 
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attention,  infirmity  or  otherwise,  one  does  not  assent,  the  act 
of  the  other  is  nugatory.  1  Daniel,  Negotiable  Inst.  (5th 
ed.),  §67;  Ferguson  v.  Miles  (1846),  8  111.  358,  44  Am. 
Dec.  702;  Fonda  v.  Sage  (1866),  46  Barb.  109,  123; 
Whyte  V.  Rosencrantz  (1899),  123  Cal.  634,  56  Pac.  436, 
60  Am.  St.  90. 

To  determine  whether  the  facts  specially  found  will  war- 
rant a  judgment  in  favor  of  appellee,  I  must  apply  the  rules 
of  law  which  I  have  been  considering  to  the  facts  found. 
The  fact  of  delivery  of  the  note  is  not  found  in  terms.  The 
findings  in  this  regard  go  only  so  far  as  to  show  that  the 
written  part  of  the  note,  signature  and  indorsements,  were 
in  the  handwriting  of  the  decedent;  that  the  note  was  left 
by  decedent  in  a  box,  in  which  other  papers,  bonds,  etc., 
belonging  to  appellee  were  kept  by  decedent ;  that  the  note 
was  in  a  certificate  of  stock,  and  an  indorsement  that  it  was 
intended  as  collateral ;  that  the  note  remained  in  his  exclu- 
sive possession  and  control  up  to  the  time  of  his  death,  and 
that  appellee  never  had  possession  of  it  or  dominion  over  it ; 
that  the  note  was  placed  in  the  box  by  the  decedent  "with 
intent  to  deliver  the  same  to  claimant;"  that  decedent  was 
the  agent  of  appellee  to  loan  and  invest  money  for  her;  that 
he  held  such  note  "as  trustee  and  agent  of  claimant  and  for 
her  benefit,  and  not  for  the  decedent  individually;"  that 
he  had  never,  "except  as  herein  stated,"  surrendered  the 
same  to  "claimant  or  to  any  other  person  for  her  use  and 
benefit."  It  is  also  found  as  a  fact  that  during  all  the  years 
decedent  was  acting  as  appellee's  agent  he  made  annual 
statements  to  her  of  the  business  he  had  transacted  for  her 
as  such  agent,  and  the  last  three  statements,  covering  the 
years  since  the  date  of  the  note,  are  set  out  in  full.  These 
statements  speak  for  themselves,  and  it  is  a  significant  fact 
that  none  of  them  make  any  mention  of  the  note  in  contro- 
versy, while  all  other  transactions  are  itemized.  In  none  of 
the  last  three  statements  is  the  amount  of  the  note  required 
to  balance  the  account  between  them. 
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The  statement  of  January  1,  1899,  shows  that  he  had 
securities  and  cash  of  hers,  aggregating  $24,295.  January 
1,  1900,  $25,625,  less  cash  overdrawn,  $404 ;  and  January 
1,  1901,  $26,362,  which  included  $858  in  cash.  The  state- 
ment of  January  1,  1899,  showed  that  he  held  for  her  seven- 
teen notes,  that  of  January  1,  1900,  fifteen  notes,  and  that 
of  January  1,  1901,  thirteen  notes.  It  is  a  strange  coinci- 
dence that  the  decedent  had  the  note  in  suit  in  his  posses- 
sion, and  considered  it  a  binding  obligation  against  himself, 
and  never  mentioned  it  when  rendering  to  appellee  an  ac- 
count of  his  stewardship.  The  fact  is  apparent  that  the  de- 
cedent accounted  for  all  the  money  and  securities  of  appel- 
lee, in  his  possession,  and  under  his  control. 

There  is  but  one  finding  that  can  possibly  be  tortured  into 
a  finding  of  the  ultimate  fact  of  delivery,  and  that  is  the 
fourth,  and  the  effect  of  that  is  that  decedent,  as  "trustee 
and  agent,"  held  the  note  for  appellee.  The  word  "trustee" 
adds  no  force  to  the  finding,  for  not  a  fact  is  stated  which 
constituted  decedent  a  trustee.  Under  the  statute  appellant 
was  entitled  to  prove  all  defenses  to  the  action,  except  set-off 
and  counterclaim,  without  answer.  §2479  Burns  1901, 
Acts  1883,  p.  151,  §11.  Under  the  statute,  therefore, 
the  plea  of  non  est  factum  was  in,  and  appellee  was  re- 
quired to  prove  the  execution  of  the  note,  and  this  includes 
delivery.  As  I  have  shown  in  a  former  part  of  this  opinion, 
decedent  could  not  constitute  himself  appellee's  agent,  for 
the  purpose  of  delivery  to  himself  as  such  agent  his  own 
individual  note.  He  could  not  execute  his  own  note  to 
himself,  as  agent  for  appellee,  without  her  knowledge  or 
consent,  and,  as  he  could  not,  it  was  not  executed. 

If  appellee's  theory  is  correct,  then  an  agent  who  has 
authority  to  loan  his  principal's  money  and  take  notes  for 
it  could  SIM  sponte,  execute  his  own  note  to  himself,  or,  in 
other  words,  contract  with  himself,  and  thus  use  or  dissi- 
pate his  principal's  money,  and  yet  not  be  guilty  of  embez- 
zlement, although  utterly  insolvent. 
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In  the  case  before  us  the  fact  is  established  that  the  de- 
cedent signed  the  note  and  delivered  it  to  himself  as  appel- 
lee^s  agent.  So  far  as  its  execution  is  concerned  he  did  no 
more.  He.  was  in  absolute  control  and  possession  of  it. 
The  payee  was  ignorant  of  its  existence  so  far  as  the  facts 
show.  No  indebtedness  is  shown  to  have  existed  from  de- 
cedent to  appellee.  He  could  have  destroyed  or  recalled  the 
note  at  any  time  before  his  death,  without  doing  any  unlaw- 
ful act,  or  rendering  himself  liable  for  its  destruction.  The 
findings  show  that  he  intended  the  note  for  appellee,  but  an 
unexecuted  intention  is  not  effective.  The  special  findings 
do  not  show  a  delivery  of  the  note,  and  as  delivery  was  an 
essential  fact  in  its  execution,  the  findings  are  insufficient 
to  support  the  conclusions  of  law. 

There  can  be  no  presumption  in  favor  of  appellee  on  the 
question  of  delivery,  and,  even  if  there  could  be,  such  pre- 
simiption  could  not  control  the  failure  of  the  findings  to 
show  affirmatively  a  delivery,  in  the  face  of  the  burden 
resting  upon  appellee.  Oalpin  v.  Page  (1873),  18  Wall. 
350,  21  L.  Ed.  959. 

The  judgment  should  be  reversed,  and  the  court  below 
directed  to  restate  its  conclusions  of  law  and  render  judg^ 
ment  for  appellant 

On  Petition  for  Rehearing. 

RoBY,  J. — The  instruction  approved  in  Burkholder  v. 
Casad  (1874),  47  Ind.  418,  authorized  a  finding  of  deliv- 
ery from  the  fact  that  the  grantor  intended  to  and  did  hold  a 
deed  for  the  benefit  of  the  grantees,  who  were  his  minor 
children.  Appellant's  counsel  differentiate  the  authority  by 
reason  of  the  fact  that  the  rights  of  no  minor  child  are  in- 
volved in  the  case  at  bar.  The  basic  principle  of  that  de- 
cision, as  of  this  one,  is  in  the  existence  of  a  fiduciary 
relation  between  the  person  holding  the  instrument  and  the 
person  beneficially  entitled  thereunder.  Parent  and  child, 
guardian  and  ward,  principal  and  agent,  are  equally  fidu- 
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ciary  relations,  and  equally  require  the  application  of  the 
doctrine.  The  parent  holds  for  his  child,  the  guardian  for 
his  ward,  the  agent  for  his  principal.  When  the  note  in 
suit  was  executed,  the  contract  which  it  is  now  sought  to 
enforce  became  complete.  If  its  consideration  was  money 
held  by  the  maker  as  agent,  the  principal  might  ignore  the 
note  and  recover  the  fund,  but  suing  on  the  note  she  simply 
enforces  a  contract  made  by  the  decedent  and  as  binding 
upon  his  representatives  as  it  was  upon  him. 

The  petition  for  rehearing  is  overruled.  Comstock,  C.  J., 
Robinson,  P.  J.,  and  Black,  J.,  concur ;  Wiley,  J.,  dissents ; 
Myers,  J.,  not  participating. 


Cincinnati,  Richmond  &  Muncie  Railboad  v. 

Miller. 

[No.  6,010.    Filed  December  15,  1904.    Rehearing  denied  April  6, 

1905.    Transfer  denied  June  23,  1905.] 

1.  Appeal  and  Error.— rriai.—ilfo<ian  to  Make  Specific.— The 
overruling  of  a  motion  to  make  the  complaint  more  specific  is 
not  reversible  on  appeal  unless  injury  results  therefrom  to  the 
complaining  party,     p.  28. 

2.  ^i^EADifiG.-€omplaint.--Railroad8.— Highways.— Egre88  and 
Ingress.— Damagea.— A  complaint,  which  alleged  in  one  para- 
graph  that  the  defendant  railroad  company  appropriated  plain- 
tiff s  right  of  way  which  was  appurtenant  to  her  land  and  had 
been  used  by  her  for  over  thirty  years;  and  which  alleged  in 
another  paragraph  that  such  defendant  had  appropriated  a 
public  highway  contiguous  to  plaintiff's  land  and  thus  destroyed 
her  means  of  egress  and  ingress,  states  a  cause  of  action,     p  28 

S.  TRiAL.-Interrogatories.-Rights  of  Way.— Appropriation.— 
^wers  to  interrogatories  that  plaintiff  and  her  gr^r  have 

Zr^Z    ^-       """"^  Tf  ^^^^'  *^^*  *  ^^"<^«  ^^«  then  built 
along  the  adjoining  canal  fourteen  to  fifteen  feet  from  the  bank 

f^Tth'  ''^\f  ^^-^  ^"^^^"^  ^^-P-y  »>-^t  its  tra^k  tL  12 
from  the  northwest  comer  of  said  land,  and  the  center  of  the 
track  was  four  and  a  half  to  five  feet  from  the  bank  of  the 
canal  and  that  defendant  purchased  the  bank  and  to^^^^^^ 
thaJ  'rV^S  l''i  "^'  "^'  irreconcilable  with  a  gene^a7vtdicf 
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4.  Railroads. — Eminent  Domain. — Rights  of  Way, — Damages. — 
Municipal  Corporations. — The  appropriation  by  a  railroad  com- 
pany of  plaintiff's  rig^ht  of  way  to  her  lands  is  a  special  injury 
to  plaintiff  for  which  damages  are  recoverable,  and  it  is  no 
defense  thereto  that  a  municipal  corporation  has  given  the  right 
so  to  use  such  way.    p.  31. 

5.  Appeal  and  Error. — Evidence. — Harmless  Error. — ^Where  de- 
fendant railroad  company  has  appropriated  plaintiff's  right  of 
way  to  her  land,  it  is  harmless  error  for  her  to  introduce  proof, 
over  defendant's  objections,  that  a  crossing  was  built  over  de- 
fendant's track,     p.  32. 

6.  Evidence.  —  Municipal  Council.  —  Parol  Orders.  —  Parol  evi- 
dence is  admissible  to  show  that  a  city  council  ordered  the  street 
commissioner  to  make  a  railroad  crossing,  where  no  record  was 
made  of  such  order,    p.  32. 

7.  Damages. — Railroads. — Eminent  Domain. — Rights  of  Way. — 
Damages  for  a  permanent  injury  should  be  allowed  where  de- 
fendant railroad  company  appropriated  plaintiff's  right  of  way 
to  her  land  for  its  right  of  way.     p.  32. 

From  Miami  Circuit  Court;  Nott  N.  Antrim j  Special 
Judge. 

Action  by  Matilda  D.  Miller  against  the  Cincinnati, 
Richmond  &  Muncie  Railroad.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

Bobbins  &  Starr  and  Loveland  &  Loveland,  for  appel- 
lant. 

Cox,  Reasoner  &  O'Hara  and  Albert  Ward,  for  appellee. 

Robinson,  P.  J. — Action  for  damages  for  the  destruc- 
tion of  means  of  ingress  to  and  egress  from  appellee's 
property. 

The  first  paragraph  of  complaint  avers  that  appellee 
owns,  and  has  owned  for  more  than  thirty  years,  in  fee, 
certain  land  occupied  and  improved  as  a  residence  for 
herself  and  her  family.  The  land  is  described  as  "com- 
mencing at  a  point  on  the  Wabash  river,  being  the  south- 
west comer  of  the  corporation  of  the  town  of  Peru  as  said 
town  was  laid  out  and  incorporated  on  the  21st  day  of 
January,  1876,  running  thence  north  on  said  corporation 
line  to  the  Wabash  &  Erie  canal,  thence  west  along  said 
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Wabash  &  Erie  canal  233  feet,  thence  south  to  the  Wabash 
river,  thence  east  along  the  meanderings  of  said  river  to 
the  place  of  beginning;"  that  during  this  time  there  ex- 
isted as  appurtenant  to  the  land  a  right  of  way  for  travel 
and  for  ingress  to  and  egress  from  the  same  "along  the  tow- 
path  of  said  canal"  to  a  public  street ;  that  such  right  of  way 
was  sixteen  feet  wide  from  the  bank  of  the  canal ;  that  ap- 
pellee has  been  in  continuous  and  uninterrupted  enjoyment 
of  such  way  from  the  date  of  the  purchase  of  the  land  until 
October,  1901,  when  appellant  entered  upon  and  took  pos- 
session of  the  same,  graded  and  placed  its  track  thereon, 
occupying  the  same  for  its  railroad,  which  has  totally  de- 
stroyed the  way  as  a  means  of  egress  and  ingress,  leaving 
appellee  without  any  means  of  reaching  the  same  with  any 
wheeled  vehicle,  and  without  any  means  of  reaching  the 
same  from  the  streets  or  public  highways  except  over  ap- 
pellant's road,  rendering  appellee's  property  of  no  value. 
The  second  paragraph  avers  that  the  way  was  a  public 
highway,  and  that  appellant,  without  right  or  authority, 
took  and  holds  possession  of  the  same  for  its  railroad. 

It  is  first  argued  that  appellant's  motion  to  make  the  com- 
plaint more  specific  should  have  been  sustained.     But  we 
fail  to  see  wherein  the  substantial  rights  of  appel- 

1.  lant  were  affected  by  the  court's  refusal  to  make  the 
complaint  more  specific.  While  the  granting  or  re- 
fusing of  such  a  motion  is  not  a  matter  wholly  within  the 
discretion  of  the  trial  court,  yet  it  is  so  far  discretionary 
that  a  reversal  will  not  follow  unless  it  appears  that  the 
rights  of  the  complaining  party  have  suffered.  Phoenix 
Ins.  Co.  V.  Rowe  (1889),  117  Ind.  202. 

It  does  not  necessarily  appear  from  the  first  paragraph 

that  the  way  was  upon  the  towpath  of  the  canal.     In  that 

paragraph  appellee  claims  to  have  been  the  owner 

2.  of  the  land  for  more  than  thirty  years,  and  that 
"from  the  date  of  the  purchase"  of  the  land  appellee 

has  been  in  continuous  and  uninterrupted  enjoyment  of 
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the  way.  In  the  second  paragraph  appellee  claims  to  have 
become  the  owner  of  the  land  in  January,  1876,  and  at 
that  time  a  public  highway  connecting  two  certain  streets 
was  in  use,  and  that  the  same  was  in  continuous  use  by 
appellee  and  the  public  for  travel  until  October,  1901.  It 
was  not  necessary  in  the  first  paragraph  to  aver  more  par- 
ticularly where  and  how  the  user  of  the  way  began,  and 
the  averment  in  that  paragraph  that  the  way  existed  as 
appurtenant  to  appellee's  land,  we  think,  is  the  averment  of 
a  fact.  If  the  way,  in  the  second  paragraph,  was  a  public 
highway,  it  was  not  necessary  to  plead  how  or  when  it 
became  such.  It  is  averred  that  it  was  a  public  highway 
in  1876,  and  whether  it  came  into  existence  as  such  by  user, 
dedication,  or  judicial  proceedings,  if  material,  would 
be  matter  of  proof.  As  this  is  not  a  proceeding  to  establish 
a  way,  we  fail  to  see  how  appellant  was  harmed  in  not 
having  a  more  particular  description  of  the  way  and  high- 
way. In  the  first  paragraph  the  width  is  given,  and  the 
public  street  to  which  the  way  led,  and  in  the  second  para- 
graph it  is  averred  to  be  a  highway  used  by  the  public,  and 
that  by  its  use  and  occupancy  by  appellant  for  its  roadbed 
and  track  appellee's  ingress  to  and  egress  from  her  prop- 
erty has  been  entirely  cut  off.  This  paragraph  shows  suflSi- 
ciently  the  special  interest  appellee  had  in  the  public  high- 
way. 

We  think  the  first  and  second  paragraphs  are  each  suffi- 
cient against  a  demurrer,  as  they  show  appellee  entitled  to 
some  relief.  The  first  paragraph  shows  the  existence  of  a 
way  and  its  possession  and  use  without  interruption  for 
more  than  thirty  years,  its  seizure  and  destruction  by  ap- 
pellant, and  the  resulting  injury  to  appellee.  Whether  there 
was  such  a  way,  and  how  it  came  into  existence,  must  be 
determined  as  any  other  fact.  In  Mitchell  v.  Bain  (1895), 
142  Ind.  604,  it  is  said :  "If  there  has  been  the  use  of  an 
easement  for  twenty  years  unexplained,  it  will  be  presumed 
to  be  under  a  claim  of  right  and  adverse  and  be  sufficient 
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There  is  nothing  in  the  above  amswers  inconsistent  with 
the  fact  found  by  the  general  verdict  that  there  was  a  way 
along  appellee's  property  at  the  time  appellant  built  its 
road.  They  do  not  necessarily  show  that  appellee's  right 
to  the  way,  if  one  existed,  was  acquired  by  user  as  against 
the  canal.  The  right  to  use  the  way  as  a  means  of  ingress 
to  and  egress  from  her  property,  although  a  part  or  all  of  it 
was  upon  the  towpath  of  the  canal,  may  have  come  into 
existence  originally  in  some  legal  way.  The  presumption  is 
that  it  did.  The  answers  do  not  negative  this.  The  right 
of  appellee  to  use  the  towpath  as  a  means  of  ingress  to  and 
egress  from  her  property  and  the  use  of  the  towpath  by  the 
canal  company  are  not  necessarily  so  inconsistent  that  they 
could  not  coexist.  Shirk  v.  Board,  etc.  (1886),  106  Ind. 
573 ;  City  of  Logansport  v.  Shirk  (1883),  88  Ind.  563. 

The  answers  show  that  appellant  has  placed  no  obstruc- 
tion in  the  traveled  way  except  its  railroad  iron  and  ties  so 
constructed  into  its  railroad  track.    But  the  question 

4.  is  not  whether  the  road  was  constructed  in  a  proper 
manner  and  place.  The  question  is  whether  appel- 
lant has  voluntarily  constructed  its  road  so  as  to  injure 
necessarily  the  property  of  appellee.  It  is  true  appellant 
had  permission  of  the  city  council  to  use  the  way  for  its 
roadbed,  but  the  council  could  grant  no  authority  to  appel- 
lant to  injure  and  interfere  with  the  private  property  rights 
of  appellee  without  making  compensation  therefor.  The 
right  of  access  over  this  way  is  an  incident  to  the  owner- 
ship of  the  premises,  and  it  could  not  be  taken  away  or  de- 
stroyed without  liability  to  the  extent  of  the  damage  actually 
incurred.  It  is  an  injury  to  her  special  and  individual 
property  interests,  one  not  suffered  by  the  public  in  general, 
for  which  she  sues.  An  answer  to  an  interrogatory  shows 
that  the  only  damages  assessed  were  those  resulting  from 
the  obstruction  of  appellee's  means  of  ingress  to  and  egress 
from  her  property.  See  Indiana,  etc.,  R.  Co.  v.  Eberle 
(1887),  110  Ind.  542,  59  Am.  Eep.  225;  Evansville,  etc.. 
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R.  Co.  V.  Dick  (1857),  9  Ind.  433;  Egbert  v.  Lake  Shore, 
etc.,  R.  Co.  (1893),  6  Ind.  App.  350;  Pittsburgh,  etc.,  R. 
Co.  V.  Noftsger  (1901),  26  Ind.  App.  614;  Decker  v. 
Evansville,  etc.,  R.  Co.  (1893),  133  Ind.  493. 

We  see  no  reversible  error  in  permitting  appellee  to  in- 
troduce evidence  relating  to  the  putting  in  of  crossings  over 
the  canal  and  railroad  track,  and  appellant's  opposi- 

5.  tion  thereto.     This  evidence  might  have  some  bear- 
ing upon  the  question  of  whether  appellee's  means 

of  ingress  to  and  egress  from  her  premises  had  been  de- 
stroyed, but,  whether  competent  for  that  purpose  or  not, 
we  can  not  say  that  its  admission  was  prejudicial  error. 

A  street  commissioner  might  legally  be  ordered  by  a 

common  council  to  make  a  certain  crossing  without  any 

record  of  the  order  being  made.     If  the  order  was 

6.  made,  and  no  record  of  it  could  be  found,  parol  evi- 
dence would  be  admissible  to  show  what  the  order 

was.  City  of  Logansport  v.  Dykeman  (1888),  116  Ind.  15; 
City  of  Frankfort  v.  Irvin  (1904),  34  Ind.  App.  280. 

It  is  also  insisted  that  damages  should  not  have  been 

allowed  upon  the  theory  of  a  permanent  injury  to  appellee's 

property.     Appellee  had  a  distinct  interest  in  the 

7.  way  in  front  of  her  premises,  which  included  the 
right  to  have  the  way  kept  open  as  her  means  of 

ingress  to  and  egress  from  the  land.  So  far  as  this  way  was 
a  necessary  means  of  access  to  her  land,  it  was  no  less  a 
valuable  property  right  than  the  land  itself.  Appellant  had 
the  right  to  build  its  road  where  it  did  build  it,  but  in  so 
doing  it  could  not  destroy  or  interfere  with  this  individual 
property  right  without  making  compensation  for  any  injury 
or  damage  directly  resulting  from  such  interference  or  de- 
struction. As  to  appellee,  the  railroad  track  is  an  unlawful 
obstruction.  Her  rights  are  in  nowise  affected  by  the  per- 
mission given  by  the  public  authorities.  Her  private  and 
individual  interest  in  the  way  had  not  been  acquired.  The 
injury  to  her  property  is  permanent     By  her  suit  for 
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damages  she  recognizes  the  right  of  appellant  to  continue 
the  use  of  the  way  for  its  road,  and  is  entitled  to  damages 
on  the  theory  of  a  permanent  depreciation  in  the  value  of 
the  property  that  has  been  injured.  See  Indiana^  etc,  R. 
Co.  V.  EberlCj  supra^  and  cases  there  cited ;  Pittsburgh ,  etc., 
R.  Co.  V.  Noftsger,  supra;  Ross  v.  Thompson  (1881),  78 
Ind.  90;  Harding  v.  Cowgar  (1891),  127  Ind.  245. 

Some  question  is  made  that  the  verdict  is  not  sustained 
by  suflScient  evidence.  But  a  careful  consideration  of  the 
record  discloses  some  evidence  to  support  the  verdict.  We 
find  no  reversible  error  in  the  record. 

Judgment  affirmed. 

On  Petition  i^or  Rehearing. 

Robinson,  P.  J. — In  appellant's  argument  on  the  peti- 
tion for  rehearing  it  is  said  that  the  statement  of  the  court 
that  "it  does  not  necessarily  appear  from  the  first  para- 
graph of  the  complaint  that  the  way  was  upon  the  towpath 
of  the  canal"  is  contrary  to  the  facts  pleaded.  The  expres- 
sion could  have  been  more  clearly  worded,  as  the  thought 
intended  is  that  the  pleading  does  not  show  the  way  was 
wholly  upon  the  towpath.  The  pleading  does  show  that  the 
way,  sixteen  feet  wide,  included  the  towpath,  but  how  much 
more  than  the  towpath,  if  any,  does  not  appear. 

We  did  not  overlook  the  sixteenth  interrogatory  and 
answer.  This  interrogatory  and  answer  are  as  follows: 
"Has  there  been  within  the  city  of  Peru,  for  more  than  ten 
years  last  past,  a  public  street  known  as  Canal  street,  paral- 
lel and  adjoining  the  Wabash  &  Erie  canal,  now  the  right 
of  way  of  the  defendant,  immediately  opposite,  and  across 
said  railroad  property,  from  the  real  estate  of  plaintiff  de- 
scribed in  her  complaint  ?  Ans.  Yes."  It  is  stated  in  ap- 
pellant's original  brief  that  appellee's  property,  with  other 
adjoining  property,  is  a  "uniform  distance  of  about  sixteen 
feet  from  the  break  of  the  south  bank  of  the  excavation  of 
the  canal,  while  the  excavation  has  an  extreme  width  of  from 
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seventy  to  eighty  feet  and  a  depth  of  from  twelve  to  four- 
teen feet.''  Appellant  purchased  the  canal  property,  in- 
cluding its  bed,  banks  and  towpaths,  and  constructed  its 
road  on  the  towpath,  which  is  on  the  south  bank  of  the 
canal.  Its  right  of  way  included  the  bed  and  north  bank  of 
the  canal.  Canal  street,  by  the  plats  in  evidence,  is  north 
of  the  canal  bed.  In  view  of  these  facts  we  are  still  of  the 
opinion  that  the  interrogatory  and  answer  does  not  ma- 
terially affect  the  question  whether  "appellant  has  volun- 
tarily constructed  its  road  so  as  to  injure  necessarily  the 
property  of  appellee." 

Petition  for  rehearing  overruled. 


Clevelaot),  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  Osgood, 

Administrator. 

[No.  4,639.    Filed  February  16,  1905.    Rehearing  denied  April 
20,  1905.     Transfer  denied  June  23,  1905.] 

1.  Statutes. — Death  by  Wrongful  Act. — Action, — The  act  of 
1899  (Acts  1899,  p.  405,  §285  Bums  1901)  creates  a  right  of 
action  for  the  death  of  a  person  by  wrongful  act  and  vests  the 
right  to  maintain  same  in  the  personal  representatives  of  the 
decedent,  the  assets  thereof  inuring  to  the  surviving  husband 
or  wife,  the  decedent's  children  and  the  next  of  kin,  respectively, 
according  to  the  law  for  the  distribution  of  personal  property, 
p.  36. 

2.  Same. — Death  by  Wrongful  Act, — Action, — Beneficiary, — The 
widow  or  widower,  children  or  next  of  kin  have  no  right  of 
action  under  the  act  of  1899  (Acts  1899,  p.  405,  §285  Bums 
1901)  for  the  death  of  decedent  by  wrongful  act,  and  they  can 
not  compromise  nor  control  such  action,     p.  37. 

3.  Aliens. — Personal  Property, — Inheritance. — At  the  common 
law  aliens  could  inherit  personal  property  and  dispose  thereof 
the  same  as  citizens,     p.  37. 

4.  Statutes. — Construction, — Death  by  Wrongful  Act, — Aliens. — 
The  act  of  1899  (Acts  1899,  p.  405,  §285  Burns  1901)  does  not 
in  terms  change  the  common-law  rule  relative  to  the  distribution 
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of  personal  estate  to  aliens,  and  a  restriction  of  the  benefits  of 
such  act  to  citizens  alone  creates  an  exception  which  the  act 
does  not  contain,    p.  38. 

5.  Statutes. — Death  by  Wrongful  Act. — The  purpose  of  the 
act  of  1899  (Acts  1899,  p.  405,  §285  Bums  1901)  is  to  create  a 
right  of  action  against  any  one  wrongfully  causing  the  death  of 
another,  the  policy  being  to  make  life  more  secure,  and  the 
alienage  of  the  beneficiaries  should  not  defeat  the  purpose 
thereof,    p.  39. 

6.  Same. — Death  by  Wrongful  Act. — Action. — BaMs  of. — The 
basis  for  the  right  of  action  given  by  the  act  of  1899  (Acts 
1899,  p.  405,  §285  Bums  1901),  creating  a  right  of  action  for 
death  by  wrongful  act,  is  the  wrongful  act  of  defendant  result- 
ing in  such  death,    p.  39. 

7.  Same. — Aliens. — International  Policy. — That  interpretation  of 
the  act  of  1899  (Acts  1899,  p.  405,  §285  Bums  1901),  creating  a 
right  of  action  for  death  by  wrongful  act,  will  be  given  which 
Accords  with  the  international  policy  of  Great  Britain  as  shown 
by  the  construction  placed  upon  Lord  Campbell's  act  (9  &  10 
Vict.,  c.  93),  after  which  such  act  of  1899  was  modeled,    p.  39. 

8.  Same. — Death  by  Wrongful  Act. — Aliens. — Action  for  Death. 
— ^A  right  of  action  is  created  by  the  act  of  1899  (Acts  1899, 
p.  405,  §285  Bums  1901)  in  favor  of  an  administrator  for  the 
death  of  his  decedent  by  wrongful  act  of  defendant,'  though  the 
beneficiaries  of  such  action  are  alien  nonresidents,  enlightened 
international  policy  requiring  same.    p.  41. 

9.  Trial. — Jury. — Voir  Dire. — False  Answers. — Motion  to  Dis- 
charge Jury. — When  Questions  Thereon  Presentable. — ^Where  a 
juror  on  his  voir  dire  denied  falsely  that  he  was  a  party  to  an 
action  for  damages,  and  defendant's  attorneys  ascertained  or 
should  have  ascertained  such  denial  to  be  false  in  time  to  pre- 
sent a  motion  to  discharge  the  jury  before  the  return  of  the 
verdict,  they  can  not  after  the  return  of  the  verdict  object,  such 
holding  giving  the  defendant  two  chances  for  a  favorable  ver- 
dict,    p.  42. 

10.  Evidence. — Railroads. — **UsuaV'  or  "CiLstomary"  Way  of 
Placing  Cars  on  Track. — Testimony,  that  the  way  certain  cars 
were  placed  on  the  tracks  was  the  "customary"  way  and  that 
there  was  nothing  "unusual"  in  the  way  of  handling  the  car  at 
the  time  of  the  injury  and  that  it  is  "often  necessary  to  leave 
cars"  not  in  the  clear,  is  properly  excluded,    p.  43. 

11.  Trial.  —  Instructions. — Assuming  Facts. — Interrogatories. — 
Harmless  Error. — An  instruction,  assuming  that  decedent  was 
in  the  employ  of  defendant,  is  harmless  where  tiie  answers  to 
the  interrogatories  to  the  jury  showed  that  he  was.    p.  44. 
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12.  Negligence.  —  Contributory.  —  Master  and  Servant.  —  Rail- 
roads,— Jury. — Where  defendant's  locomotive  engineer,  while 
passing  a  switch  on  a  dark  night,  ran  into  a  box-car  which  had 
been  placed  on  such  switch  so  close  as  to  interfere,  and  such  engi- 
neer was  killed  thereby,  the  questions  of  negligence  and  con- 
tributory negligence  are  for  the  jury.    p.  44. 

From  Superior  Court  of  Marion  County  (62,074)  ;  Vin- 
son Carter,  Judge. 

Action  by  Henry  S.  Osgood  as  administrator  of  the  estate 
of  Thomas  Holmes,  deceased,  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  $3,600,  defendant  appeals.  Af- 
firmed. 

Elliott,  Elliott  &  Littleton  and  John  T.  Dye,  for  appel- 
lant. 

James  E.  McCullough  and  Henry  H.  Lee,  for  appellee. 

RoBY,  J. — Action  for  damages  on  account  of  the  death 
of  Thomas  Holmes,  which  it  is  alleged  occurred  through 
appellant's  negligence. 

The  primary  question  for  decision,  presented  by  the  as- 
signment of  error  that  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial,  is  whether  such  action  lies 
when  the  beneficiaries  designated  by  the  statute  are  aliens, 
as  the  evidence  discloses  that  the  next  of  kin  were.  The 
question  does  not  seem  to  have  been  decided  in  Indiana, 
and  there  is  a  hopeless  conflict  of  authority  in  other  states. 

Our  statute  corresponding  to  "Lord  Campbell's  act"  is 
as  follows :  "When  the  death  of  one  is  caused  by  the  wrong- 
ful act  or  omission  of  another,  the  personal  repre- 
1.  sentatives  of  the  former  may  maintain  an  action 
therefor  against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  or  she  (as  the  case  may  be) 
lived,  against  the  latter  for  an  injury  for  the  same  act  or 
omission.  The  action  shall  be  commenced  within  two  years. 
The  damages  can  not  exceed  $10,000,  and  must  inure  to  the 
exclusive  benefit  of  the  widow,  or  widower  (as  the  case  may 
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be),  and  children,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased." 
§285  Bums  1901,  Acts  1899,  p.  405. 

The  purpose  of  this  legislation  was  to  provide  for  some 
pecuniary  compensation  to  be  made  by  one  person  for  taking 
the  life  of  another,  which,  before  this  enactment,  he  could 
not  have  been  required  to  make.  The  right  to  maintain  the 
action  is  vested  in  the  personal  representatives  of  the  de- 
ceased. Had  the  provision  gone  no  further,  the  fund  re- 
covered would  have  been  simply  assets  of  the  estate  to  be 
disposed  of  as  other  assets.  The  legislature,  having  the 
right  to  determine  what  disposition  should  be  made  of  the 
fund,  charged  it  with  the  express  trust  that  it  must  inure 
to  the  benefit  of  the  widow  and  children,  if  any,  first,  and, 
if  no  widow  or  children,  then  to  the  next  of  kin.  Jeffer- 
sonville,  etc.,  B,  Co.  v.  Hendricks  (1872),  41  Ind.  48,  74; 
Memphis,  etc.  Packet  Co.  v.  Pikey  (1895),  142  Ind.  304, 
311.  The  action  is  brought  by  the  administrator  in  his  rep- 
resentative capacity.  Clore  v.  Mclntire  (1889),  120  Ind. 
262,  264. 

The  widow,  children  and  next  of  kin  are  not  parties, 
have  no  right  to  be  parties,  and  have  no  right  to  compro- 
mise or  control  the  action.     Yelton  v.  Evansville, 

2.  etc.,  B.  Co.   (1893),  134  Ind.  414,  21  L.  K.  A. 
158;  Pittsburgh,  etc.,  B.  Co.  v.  Moore  (1899),  152 

Ind.  345,  357,  44  L.  E.  A.  638.  The  damages  recovered 
are  by  the  terms  of  the  statute  "distributed  in  the  same 
manner  as  personal  property  of  the  deceased." 

The  disability  of  aliens  at  common  law  in  respect  to  the 

ownership  of  real  estate  did  not  extend  to  personal  property, 

and  aliens  were  capable  of  acquiring,  holding  and 

3.  transmitting  movable  property  in  like  manner  as 
citizens.     Kannreuther  v.   Geiselbrecht  (1884),  28 

CL'D.  175;  Milne  v.  Moore  (1894),  24  Ont.  456;  Brad- 
well  V.  Weeks  (1814),  1  Johns.  Ch.  206;  2  Am.  and  Eng. 
Ency.  Law  (2d  ed.),  81. 
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The  common-law  rule  has  neither  been  abrogated  nor 

narrowed  by  any  statute  of  this  State.     It  is  difficult  to 

perceive  why  there  should  be  greater  reluctance  in 

4.  making  distribution  to  an  alien  widow  and  children 
or  next  of  kin  to  the  deceased  than  in  distributing 
to  them  in  the  same  manner  the  proceeds  of  personal  prop- 
erty owned  by  him. 

The  statute  is  broad  and  inclusive  in  terms.  No  excep- 
tion is  made  where  the  beneficiaries  named  are  aliens.  To 
deny  the  action  because  the  widow,  children  or  next  of  kin 
are  aliens  and  nonresidents  is  to  incorporate  into  it  a  re- 
striction which  it  does  not  contain.  Bonthron  v.  Phoenix 
Light,  etc,  Co.  (1903)  (Ariz.),  71  Pac.  941,  61  L.  R.  A. 
563;  Tanns  v.  Municipal  Gas  Co.  (1903),  84  N.  Y.  Supp. 
1053,  1059. 

In  the  case  of  Jeffersonville,  etc.,  B,  Co.  v.  Hendricks, 
supra,  where  the  decedent  and  the  administrator  were  both 
residents  and  citizens  of  Kentucky,  and  the  contention  was 
that  the  statute  applied  exclusively  to  residents  of  Indiana, 
the  Supreme  Court  held  that  the  language  of  the  act  was  so 
clear  and  explicit  that  the  question  could  not  arise ;  that 
the  only  condition  imposed  by  the  legislature  which  must 
exist  as  a  prerequisite  to  the  maintenance  of  the  action  is 
that  the  decedent  might  have  maintained  one  himself  had 
he  lived,  and  said,  at  page  71:  "They  [the  legislature] 
have  not  said  that  the  right  shall  exist  only  in  cases  where 
the  deceased  was,  at  the  time  of  his  death,  a  resident  or 
citizen  of  Indiana ;  but,  given  the  fact  that  the  death  of  one 
has  been  caused  by  the  wrongful  act  or  omission  of  another, 
they  leave  for  the  courts  solely  the  inquiry  whether,  had  the 
injury  not  been  fatal,  the  injured  party  could  himself  have 
recovered  therefor.  The  above  section  of  the  code  does  not 
limit  the  remedy  provided  for  causing  the  wrongful  death 
of  another  to  resident  citizens  of  this  State,  and  we  possess 
no  power  to  thus  limit  the  operation  of  the  section." 


MAY  TERM,  1905.  ;]9 

Cleveland,  etc.,  R.  Co.  v,  Osgood — 36  Ind.  App.  34. 


Much  less  can  a  legislative  intent  be  implied  to  exclude 
from  the  operation  of  the  statute  an  Indiana  administra- 
tor's bringing  suit  to  recover  on  account  of  the  death  of  a 
resident  of  the  State  because  the  ultimate  distribution  of  the 
proceeds  of  such  action  may  be  made  to  a  nonresident  alien. 
The  statute  is  a  remedial  one.  Bonthron  v.  Phoenix  Light, 
etc.,  Co.j  supra;  Stewart  v.  Baltimore,  etc.,  B.  Co,  (1897), 
168  U.  S.  445,  18  Sup.  Ct.  105,  42  L.  Ed.  537 ;  Lang  v. 
Houston,  etc.,  B.  Co.  (1895),  144  K  Y.  717,  27  K  Y. 
Supp.  90,  39  N.  E.  858. 

The  essence  of  the  act  is  found  in  that  part  of  it  which 
confers  a  right  of  action,  and  not  in  that  part  which  pro- 
vides who  shall  bring  it  or  how  the  fund  recovered 

5.  shall  be  distributed.    Its  tendency  is  to  induce  care 
and  make  human  life  more  secure — considerations 

of  policy  which  are  not  affected  by  the  alienage  of  the 
beneficiary.  The  right  of  personal  security  does  not  depend 
upon  whether  the  individual's  wife  and  children  happen  to 
Uve  abroad.  Mulhall  v.  Fallon  (1900),  176  Mass.  266,  57 
N.  E.  386,  54  L.  K.  A.  934,  79  Am.  St.  309. 

The  wrongful  act  of  the  defendant  forms  the  basis  of  the 

right    It  is  not,  therefore,  material,  in  connection  with  the 

question    now    under    consideration,    whether    the 

6.  statute  gives  a  new  right  to  the  administrator  (Pitts- 
burgh, etc,  B.  Co.  V.  Eosea  [1899],  152  Ind.  412), 

or  provides  for  the  survival  of  the  right  possessed  by  the  de- 
cedent. The  supreme  court  of  Wisconsin,  in  McMillan  v. 
Spider  Lake,  etc..  Lumber  Co.  (1902),  115  Wis.  332,  91 
X.  W.  979,  60  L.  E.  A.  589,  wholly  overlooked  the  identity 
of  the  fact  forming  the  substance  of  the  action,  and  denied 
recovery  upon  a  purely  artificial  ground. 

The  point  is  made  that  such  a  suit  mutatis  mutandis 

does  not  lie  in  the  courts  of  Great  Britain.     This  court  is 

disposed  to  adopt  the  rule  of  reciprocity,  and  an  in- 

7.  pretation  of  the   English   authorities   is   therefore 
essential. 
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In  England,  as  in  America,  there  is  no  right  by  the  com- 
mon law  to  recover  damages  for  injuries  resulting  in  death ; 
but  in  both  countries  statutes  have  been  passed  to  remedy 
this  defect  The  English  statute  commonly  known  as  Lord 
Campbell's  act  furnishing  the  model  for  those  adopted  in 
the  states. 

The  point  that  mutatis  mutandis  the  action  here  prose- 
cuted would  not  lie  in  England  because  of  the  alienage  of 
the  plaintiff  is  based  upon  the  judgment  of  Mr.  Justice 
Darling  in  the  case  of  Adam  v.  British  &  Foreign  Steam 
Ship  Co.  [1898],  2  Q.  B.  430.  In  that  case  the  learned 
judge  said :  "But  it  is  a  principle  of  our  law  that  acts  of 
parliament  do  not  apply  to  aliens,  at  least  if  they  be  not 
even  temporarily  resident  in  this  country,  unless  the  lan- 
guage of  the  statute  expressly  refers  to  them."  In  the  case 
then  being  considered  the  mother  of  a  Belgian  alien  was 
seeking  to  recover  damages  for  his  death,  caused  by  a  col- 
lision on  the  high  seas  between  the  Belgian  ship,  upon  which 
the  deceased  was  employed,  and  a  British  ship,  through  the 
negligence  of  the  latter.  In  giving  his  judgment  the  justice 
said:  "Now,  I  ask,  is  there  anything  in  Lord  Campbell's 
act  to  show  that  it  was  intended  to  apply  for  the  benefit  of 
foreigners  not  resident  in  this  kingdom?  *  *  *  I  gee 
no  implied,  and  certainly  no  express,  intention  to  give  to 
foreigners  out  of  the  jurisdiction  a  right  of  action  which 
even  British  subjects  had  not  until  the  passing  of  9  and  10 
Vict,  c.  93.  Moreover,  that  statute  provides,  in  s.  2,  for 
the  division  of  the  damages  recovered  amongst  the  various 
persons  to  be  benefited  in  proportions  to  be  assessed  by  the 
jury.  It  appears  to  me  impossible  to  hold  that  it  was  in- 
tended, there  being  no  expression  to  that  effect,  to  cast  upon 
juries  such  a  duty  as  this  in  regard  to  the  distant  family  of 
a  deceased,  and  possibly  polygamous,  alien." 

The  effect  of  this  judgment  is  to  establish  a  precedent 
that,  where  an  alien  is  out  of  the  jurisdiction  at  the  time 
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the  injuries  resulting  in  his  death  occurred,  his  personal 
representative  can  not  recover  therefor  under  Lord  Camp- 
bell's act. 

The  case,  however,  is  very  different  where  the  alien  is 
within  the  jurisdiction  when  the  accident  occurred.  The 
test  of  the  question  is  the  jurisdiction  of  the  court.  In  The 
Zolverein  (1856),  2  Jur.  (N.  S.)  429,  Dr.  Lushington 
said :  "The  power  of  this  country  is  to  legislate  for  its  own 
subjects  all  over  the  world,  and  as  to  foreigners  within  its 
jurisdiction,  but  no  further."  The  same  view  is  expressed  by 
Lord  Esher  in  Colquhoun  v.  Heddon  (1890),  25  Q.  B.  D. 
129,  135,  and  Jervis,  C.  J.,  in  Jefferys  v.  Boosey  (1853), 
4  H.  L.  C.  *815,  *946. 

The  recent  case  of  Davidsson  v.  Hill  [1901],  2  K.  B.  606, 
reviews  many  authorities,  and  directly  holds  that  under 
Lord  Campbell's  act  an  action  will  lie  against  a  British  sub- 
ject for  negligently  causing  the  death  of  a  person  within 
England,  his  next  of  kin  being  aliens. 

The  rule  of  reciprocity,  if  adopted  in  this  case,  would 
therefore  require  that  the  benefits  of  §285  Burns  1901,  Acts 
1899,  p.  405,  be  extended  to  the  nonresident  next  of 
8.  kin  of  the  deceased,  he  having  been  within  the  juris- 
diction of  this  State  at  the  time  the  fatal  accident 
occurred.  This  conclusion  accords  with  the  dictates  of 
natural  justice  and  of  that  enlightened  policy  essential  to 
the  commercial  and  social  progress  of  the  Nation.  It  is  also 
supported  by  the  clear  weight  of  American  authorities,  of 
which  the  following  are  a  portion:  Mulhall  v.  Fallon, 
supra;  Vetaloro  v.  Perkins  (1900),  101  Fed.  393;  Kelly- 
ville  Coal  Co,  v.  Petraytis  (1902),  195  111.  215,  63  N.  E. 
94,  88  Am.  St.  193;  Renlund  v.  Commodore  Mining  Co, 
(1903),  89  Minn.  41,  93  N.  W.  1057;  Augusta  B.  Co.  v. 
Glover  (1893),  92  Ga.  132,  18  S.  E.  406;  Luke  v.  Calhoun 
County  (1868),  52  Ala.  115;  Bonthron  v.  Phoenix  Light, 
etc,  Co. J  supra;  Tanas  v.  Municipal  Gas  Co.,  supra. 
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It  appears  by  affidavits  filed  in  support  of  appellant's 
motion  for  a  new  trial  that  a  juror,  while  being  examined 

as  to  his  competency,  was  asked  if  he  or  any  member 
9.     of  his  family  had  ever  had  any  suit  or  claim  for 

damages  against  any  person  or  corporation,  and  he 
answered  in  the  negative.  It  is  further  shown  by  the  affi- 
davits that  he  at  the  time  was  plaintiff  in  an  action  against 
a  street  car  company  to  recover  damages  on  account  of  al- 
leged personal  injuries ;  that  said  case  had  been  once  tried, 
the  jury  disagreeing,  and  had  been  again  set  for  trial. 
Counter  affidavits  are  filed,  which  neither  in  terms  admit 
nor  deny  that  such  questions  were  asked  and  so  answered. 
After  the  jury  had  retired,  appellant's  attorneys  learned 
that  such  an  action,  brought  by  a  person  of  the  same  name 
as  the  juror,  was  then  pending,  and  examined  the  record 
which  showed  such  fact,  together  with  the  name  of  his  at- 
torney. The  office  of  such  attorney  was  less  than  a  block 
distant  from  theirs.  Quick  communication  could  have  been 
had  with  him  by  means  of  the  telephone.  The  bailiff  and 
page  in  the  court  room  knew  that  the  juror  was  plaintiff  in 
said  cause.  The  official  stenographer's  notes  of  the  evi- 
dence, in  connection  with  the  answers  made  by  the  juror 
while  being  examined  as  to  his  competency,  would  have  dis- 
closed such  identity,  and  were  readily  accessible.  The 
attorneys  learned  at  11  o'clock  of  the  pendency  of  such 
action.  The  jury  returned  its  verdict  not  earlier  than 
2  :30  o'clock  p.  m.,  and  immediately  thereafter  one  of  ap- 
pellant's attorneys  presented  and  filed  a  typewritten  motion 
for  leave  further  to  interrogate  the  juror,  which  motion  was 
overruled  and  exception  taken.  The  judge  and  the  attor- 
neys were  present  in  court  prior  thereto.  The  matter  might 
have  been  called  to  the  court's  attention  before  the  verdict, 
but  nothing  in  that  respect  was  said  or  done.  Had  a  motion 
to  discharge  the  jury  been  made,  it  must  be  presumed  that 
it  would  have  been  sustained.  A  party  can  not  take  chances 
upon  a  favorable  verdict's  being  returned,  and  thereafter 
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avoid  the  effect  of  one  against  him  because  of  misconduct 
of  the  jury,  known  to  him  prior  to  the  rendition  of  its  ver- 
dict.    Messenger  v.  State  (1899),  152  Ind.  227. 

The  facts  disclosed  by  the  aflSdavit  lead  to  the  irresistible 
inference  that  appellants  knew,  or  ought  to  have  known,  of 
the  alleged  misconduct  prior  to  the  rendition  of  the  verdict. 

Decedent  was  sitting  on  the  seat  box  in  the  cab  of  one 
of  appellant's  engines,  which  was  running  backwards,  at 
the  time  of  his  death.  A  box-car  had  been  placed  on  an 
adjacent  track  so  near  to  the  one  over  which  the  engine  was 
being  run  that  the  cab  of  the  latter  struck  it  in  passing.  It 
was  shown  that  such  car  should  have  been  placed  at  least 
a  sufficient  distance  away  to  clear  a  man  on  the  outside  of 
a  freight-car.  The  night  was  dark.  The  engineer  did  not 
see  the  interfering  car  until  it  was  in  contact  with  the  cab. 
There  was  another  man — the  fireman — on  the  seat  with  the 
deceased.  The  fireman  was  facing  the  way  the  engine  was 
moving.  The  decedent  had  the  position  from  which  the  out- 
look ahead  of  the  engine  is  ordinarily  kept.  A  switch- 
engine  was  moving  on  the  tracks.  The  fireman  did  not  dis- 
cover the  interfering  car  before  the  engine. 

The  jury,  in  answers  to  interrogatories,  finds  that  de- 
cedent's head  was  out  of  the  window  of  the  cab  at  the  time 
of  and  immediately  before  the  collision.  It  also  finds,  in 
answer  to  other  interrogatories,  that  it  was  not  light  enough 
to  enable  him  to  see  the  car  if  he  had  been  looking  at  the 
time  of  and  just  before  the  accident;  that  there  were  not 
sufficient  lights  in  the  yard  to  enable  him  to  do  so.  The 
facts  thus  stated  accord  with  evidence  in  the  case. 

Certain  witnesses,   after  having  fully  stated  the  facts 

relative  to  the  position  of  the  cars  and  the  location  of  the 

tracks,  were  asked:     "State  whether  or  not  there 

10.     was  anything  unusual  in  what  you  did  that  night, 

in  the  way  you  handled  that  car,"  and  "whether  the 

way  in  which  the  cars  were  put  in  was  the  customary  way 

of  doing,"  and,  also,  "whether  it  is  not  often  necessary  to 
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leave  cars  temporarily  so  that  they  are  not  in  the  clear," 
and  other  kindred  questions.  There  was  no  error  in  sus- 
taining the  objection  to  this  class  of  questions.  Facts  having 
been  fully  stated,  the  inference  of  negligence  or  no  negli- 
gence was  for  the  jury,  and  not  for  witnesses,  to  state. 

Objection  is  also  made  that  the  court  in  one  of  its  in- 
structions assumed  that  decedent  was   in  the  employ  of 
appellant  at  the  time  of  his  death.    If  the  criticism 

11.  were  conceded  to  be  accurate,  it  would  not  justify 
the  reversal  of  the  judgment,  it  appearing  from  the 

answers  of  the  jury  to  interrogatories  that  he  was  in  such 
employment  at  such  time.  IndiarMpolis  Si.  R,  Co.  v. 
Brovm  (1904),  32  Ind.  App.  130. 

The  instructions,  taken  together,  fully  and  fairly  pre- 
sented the  issue.  The  substance  of  the  requests  which  were 
refused  is  contained  in  those  which  were  given. 

The    questions    of   negligence    and    contributory 

12.  negligence  are  disposed  of  by  the  verdict,  which  is 
in  both  regards  not  without  support  in  the  evidence. 

Judgment  affirmed. 


Western  Indiana  Coal  Company  v.  Brown  et  al. 

[No.  5,387.     Filed  June  23,  1905.] 

1.  Appeal  and  Error. — Demurrer  to  Complaint, — ConcltLsiona  of 
Law. — Questions  Presented, — A  demurrer  to  the  complaint  and 
an  exception  to  the  conclusions  of  law  present  the  same  ques- 
tions when  the  facts  found  are  the  same  as  alleged  in  the  com- 
plaint,   p.  46. 

2.  Mines  and  Minerals. — Injuries  to  Surface, — Liability, — The 
owner  of  the  minerals  beneath  the  surface  can  not,  without  lia- 
bility, remove  them  without  leaving  the  surface  owner  natural 
or  artificial  support,    p.  49. 

3.  Same. — Subsidence  of  Surface, — Added  Weight  of  Buildings, 
— Burden  of  Proof, — The  mine  owner's  removal  of  all  surface 
support  is  primal  facie  the  cause  of  the  subsidence  of  such  sur- 
face, and  the  burden  is  on  the  mine  owner  to  show  that  such 
surface  subsided  because  of  the  additional  weight  of  the  build- 
ings subsequently  erected  thereon,    p.  50. 
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4.  Mines  and  Minerals. — Contracte  Against  Liability  for  Sub- 
sidence.— Negligence, — ^A  contract  providing  that  the  owner  of 
mines  shall  have  the  right  to  mine  without  liability  does  not  re- 
lieve such  owner  from  his  negligence  in  failing  to  leave  support 
for  the  surface,  thereby  causing  injuries  to  the  surface  owner, 
p.  50. 

5.  Evidence. — Acta  between  Others. — In  an  action  for  damages 
for  defendant's  failure  to  prop  the  surface  of  his  mines,  thereby 
injuring  the  plaintiff,  who  was  the  surface  owner,  subsequent 
leases,  assignments  and  plats  made  by  the  mine  owner,  to  which 
the  surface  owner  was  not  a  party,  and  which  purported  to 
relieve  the  mine  owner  from  liability,  are  not  admissible  in 
evidence,  being  res  inter  alios  acta.    p.  50. 

From  Sullivan  Circuit  Court;  Orion  B.  Harris^  Judge. 

Action  by  Anna  Brown  against  the  Western  Indiana 
Coal  Company  and  another.  From  a  judgment  on  a  verdict 
for  plaintiff  against  said  company  for  $800,  said  company 
appeals.    Affirmed, 

John  8.  Bays,  Lee  F.  Bays  and  Fred.  F.  Bays,  for  appel- 
lant. 

John  A.  Riddle  and  William  T.  Douthitt,  for  appellee 
Brown. 

WiHey,  C.  J. — Appellant  is  a  corporation  engaged  in 
mining  and  selling  coal.  It  was  operating  under  a  lease 
executed  by  appellee  Rose  to  one  Templeton,  and  by  Tem- 
pleton  assigned  to  appellant.  It  was  mining  coal  under 
lots  owned  by  appellee  Brown,  and  adjacent  territory. 
After  it  had  taken  out  the  coal  under  the  lots  owned  by 
appellee  Brown,  the  surface  of  the  soil  subsided  and  ma- 
terially injured  said  appellee's  dwelling-house,  etc.,  situated 
thereon.  She  commenced  this  action  against  the  appellant 
to  recover  damages,  alleging  that  after  it  had  taken  out  the 
coal  under  the  surface  of  her  property,  it  negligently  failed 
to  place  and  leave  therein  sufficient  props,  etc.,  to  sustain 
and  hold  the  surface.  Upon  appellant's  motion,  appellee 
Rose  was  made  a  party  defendant.  Appellant's  demurrer  to 
each  paragraph  of  the  complaint  was  overruled.  Appellant 
answered  in  two  paragraphs,  the  second  of  which  was  a 


I 
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general  denial.  To  the  first  paragraph  of  answer  appellee 
Brown  demurred,  and  such  demurrer  was  sustained.  Ap- 
pellant filed  a  cross-complaint  making  appellees,  Brown  and 
Rose,  defendants  thereto,  and  their  separate  demurrers  to 
such  cross-complaint  were  sustained.  Upon  a  request, 
timely  made,  the  court  made  a  special  finding  of  facts,  and 
stated  its  conclusion  of  law  thereon,  to  which  conclusion  of 
law  the  appellant  excepted.  Its  motion  for  a  new  trial  was 
overruled,  and  the  several  rulings  here  referred  to  are 
assigned  as  errors. 

Under  the  rule  so  firmly  established  by  the  authorities 
in  this  State,  it  is  unnecessary  for  us  to  consider  the  com- 
plaint, for  the  same  questions  are  presented  by  the 

1.  special  finding  of  facts  and  conclusion  of  law  as 
were  raised  by  the  demurrers  to  the  complaint,  and 
if  there  was  any  error  in  such  ruling  it  will  be  treated  as 
harmless.  Scanlin  v.  Stewart  (1894),  138  Ind.  574; 
Woodward  v.  Mitchell  (1895),  140  Ind.  406;  Smith  \. 
Wells  Mfg,  Co.  (1897),  148  Ind.  333;  Runner  v.  Scott 
(1898),  150  Ind.  441;  Gunder  v.  Tibbits  (1899),  153  Ind. 
591;  Gas  Light,  etc,  Co,  v.  City  of  New  Albany  (1902), 
158  Ind.  268;  Louisville,  etc,  R.  Co.  v.  Downey  (1897), 
18  Ind.  App.  140;  Tulley  v.  Citizens  State  Bank  (1897), 
18  Ind.  App.  240. 

All  material  facts  averred  in  the  complaint  are  substan- 
tially stated  and  found  in  the  special  findings  and  covered 
by  the  conclusion  of  law.  The  substance  of  the  facts  spe- 
cially found  is  as  follows :  Appellant  was  and  is  a  corpora- 
tion, and  was  on  the  19th  of  April,  1902,  and  for  a  long 
time  prior  thereto  had  been,  engaged  in  mining  coal  near 
the  city  of  Linton,  Indiana ;  appellee  Anna  Brown  was  on 
said  day,  and  still  is,  the  owTier  in  fee  simple  of  lots  num- 
bered fourteen,  fifteen,  sixteen  and  seventeen  in  Rose's  third 
addition  to  the  city  of  Linton;  there  was  at  said  time  situ- 
ated on  said  lots  a  four-room  frame  dwelling-house,  fronting 
upon  Marco  street,  in  said  city;  the  appellant  was  on  said 
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day  the  owner  of  the  coal  and  other  minerals  underlying 
said  lots,  and  on  or  before  said  day  had  mined  and  taken 
the  coal  from  under  said  lots  and  building,  and  had  negli- 
gently and  carelessly  failed  properly  to  secure  the  roof  of 
said  mine  under  said  lots  and  dwelling  by  props  and  tim- 
bers, or  otherwise  to  keep  the  same  safe  from  caving  in 
under  said  lots  and  dwelling;  by  reason  of  appellant's 
negligent  failure  so  to  prop  and  to  secure  the  roof  of  the 
mine,  a  portion  of  said  lots,  including  the  part  upon  which 
waa  situated  said  building,  without  any  fault  on  the  part  of 
appellee,  fell  and  caved  in,  and  WTecked  and  damaged  said 
dwelling,  and  made  sink  holes  and  excavations  in  said  lots, 
destroyed  the  well  upon  said  lots,  used  in  connection  with 
said  dwelling-house,  wrecked  and  injured  the  smoke-house, 
and  injured  and  damaged  certain  trees  situated  on  the  lots ; 
the  damage  to  said  lots  and  building  and  the  improvements 
thereon  was  $800.  As  a  conclusion  of  law,  the  court  stated 
that  appellee  Brown  was  entitled  to  recover  from  the  appel- 
lant, as  damages,  the  sum  of  $800  and  the  costs  of  suit.  In 
its  motion  for  a  new  trial  the  appellant  assigned  as  one  of 
its  reasons  therefor  that  the  several  findings  were  not  sup- 
ported by  sufficient  evidence.  Without  referring  to  or  re- 
citing the  evidence  pertaining  thereto,  we  find  upon  a  care- 
ful examination  of  the  record  that  there  is  an  abundance  of 
evidence  to  sustain  every  material  finding  of  the  court,  and 
hence  we  can  not  disturb  the  judgment  upon  the  eWdence. 

It  is  earnestly  contended  by  counsel  for  appellant  that 
the  court  erred  in  sustaining  the  demurrer  to  its  first  para- 
graph of  answer  and  to  its  cross-complaint.  The  facts  set 
up  and  relied  upon  in  each  of  these  pleadings  are  substan- 
tially the  same,  and  the  consideration  of  one  may  serve 
for  both. 

The  sum  and  substance  of  the  first  paragraph  of  answer 
is  that  on  the  17th  day  of  July,  1895,  appellee  Rose  was 
the  owner  of  certain  described  real  estate,  which  embraced 
the  lots  now  owned  by  appellee  Brown  and  other  tracts  of 
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land;    that    on    said  day  he  executed  a  lease  to  John  A. 
Templeton,  for  a  term  of  twenty-one  years,  for  all  the  coal 
underlying  the  real  estate  therein  described,  with  the  right 
to  said  Templeton,  his  assigns,  etc.,  to  mine  such  coal;  that 
on  the  2d  day  of  March,  1896,  said  Templeton,  for  a  valu- 
able consideration,  assigned  all  his  right  and  interest  in 
said  lease  to  appellant ;  that  said  lease  was  duly  recorded  in 
the  miscellaneous  records  of  Greene  county  on  the   14th 
day  of  October,  1895.    It  is  further  averred  that  said  lease 
contained  a  stipulation  that  the  lessee  had  the  right  to  mine 
the  coal  from  under  said  real  estate  without  any  liability 
for  damages  to  said  surface  or  any  part  thereof,  and  that 
said  lease  also  provided  that  in  all  future  transfers  of  said 
real  estate  it  should  be  stipulated  in  the  deed  that  there 
should  be  no  liability  whatever  to  the  owner  of  the  surface 
of  the  land  for  any  damage  that  might  accrue  by  reason  of 
said  lessee  or  its  assigns  mining  the  coal  out  from  under  said 
premises.     It  is  further  charged  that  appellee  Brown  had 
full  knowledge  that  said  lease  had  been  made  as  herein 
alleged,  and  that  said  Rose  had  stipulated  and  covenanted 
in  said  lease  that  in  any  transfers,  subsequent  to  the  execu- 
tion of  said  lease,  of  any  part  of  the  surface,  it  should  be 
stipulated  in  the  deed  conveying  the  same  that  the  minerals 
should  be  reserved  from  said  subsequent  transfers,  and  the 
right  to  mine  the  same  should  be  without  any  liability  to 
the  lessee  or  his  assigns,  and  that  appellee  Brown  took  and 
accepted  said  conveyance  with  said  landerstanding,  and  with 
full  knowledge  of  all  the  rights  of  appellant  herein  with 
reference  to  said  surface.     It  is  further  charged  that,  in 
making  said  conveyance  to  appellee  Brown  by  said  Rose, 
there  was  a  mutual  mistake,  and  by  error  and  neglect  of  the* 
scrivener  such  deed  failed  to  stipulate  that  said  Templeton 
or  his  assigns  should  have  the  right  to  mine  said  coal  with- 
out any  liability  whatever  for  damages  that  might  in  any 
manner  accrue  to  the  owners  of  the  surface  thereof. 
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The  clause  or  provision  of  the  lease  pertaining  to  the 
question  under  consideration  is  as  follows:  "All  transfers 
of  the  surface  of  the  realty  herein  described,  that  have  been 
made  by  the  party  of  the  first  part  for  reserved  minerals 
and  the  right  to  mine  the  same  without  liability  and  all 
future  transfers  by  party  of  the  first  part,  are  to  be  made 
with  the  same  reservations.'' 

The  deed  from  Rose  to  Brown  was  executed  on  the  6th 
day  of  October,  1893,  being  nearly  two  years  before  the 
lease  of  Rose  to  Templeton.  This  being  true  the  subse- 
quent leasing  to  Templeton  of  the  right  to  mine  coal  there- 
under could  in  no  legal  sense  affect  the  rights  of  appellee 
Brown.  It  would  be  utterly  impossible  for  her  to  know 
two  years  before  the  execution  of  the  lease  what  its  terms 
and  provisions  would  be.  Her  rights  in  the  property  vested 
when  she  took  the  conveyance. 

During  the  year  1901,  Rose  brought  an  action  against 
appellee  Brown  to  have  his  4eed  made  to  her  in  1893  re- 
formed, so  as  to  include  the  following  clause:  "Reserving 
the  coal  underlying  said  lands,  together  with  the  right  to 
mine  and  remove  the  same."  But  said  deed  was  not  re- 
formed so  as  to  exempt  from  liability  the  lessee  or  his  as- 
signs from  damages  accruing  to  the  surface  of  the  real  estate 
by  reason  of  the  mining  of  the  coal.  It  seems  clear  to  us, 
therefore,  that  there  was  no  error  in  sustaining  the  demurrer 
to  either  the  first  paragraph  of  answer  or  the  cross-com- 
plaint. 

The  law  seems  to  be  well  settled  that,  where  the  surface 

of  land  is  owned  by  one  person  and  the  minerals  beneath 

are  owned  by  another,  the  owner  of  the  minerals 

2.     can    not    without    liability    remove    them    without 

leaving   sufficient  natural    or  artificial   support   to 

sustain  the  surface.    18  Am.  and  Eng.  Ency.  Law  (2d  ed.), 

556,  and  cases  cited.    See,  also,  Yandes  v.  Wright  (1879), 

66  Ind.  319,  32  Am.  Rep.  109. 

Vol.  36—4 
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It  is  contended  by  appellant  that  it  was  necessary  for 

appellee  Brown  to  show  affirmatively  that  the  subsidence  of 

the  surface  did  not  occur  by  reason  of  the  weight  of 

3.  the  dwelling-house  over  the  place  where  the  collapse 
occurred.     In  this  proposition  appellant  is  in  error, 

for  it  has  been  held  that  the  act  of  a  lessee  of  a  coal  mine  in 
removing  all  support  from  the  superincumbent  soil  is  prima 
facie  the  cause  of  the  subsequent  subsidence  thereof,  and  the 
burden  is  on  the  lessee  to  show  that  it  would  not  have  sub- 
sided but  for  the  additional  weight  of  buildings  erected 
subsequently  to  the  lease.  Wilms  v.  Jess  (1880),  94  111. 
464,  34  Am.  Rep.  242. 

In  this  case,  however,  the  building  that  was  wrecked  was 

placed  upon  the  real  estate  prior  to  the  execution  of  the 

lease.     But  even  if  there  had  been  a  grant  by  ap- 

4.  pellee'  Brown  to  the  appellant  by  express  stipula- 
tion that  there   should  be  no  liability,   the   same 

would  not  relieve  the  appellant  from  the  liability  for  injury 
caused  by  its  own  negligence.  18  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  557;  Livingston  v.  Moingona  Coal  Co,  (1878), 
49  Iowa  369,  31  Am.  Eep.  150. 

It  is  urged  by  appellant,  and  the  question  is  raised  by 

the  motion  for  a  new  trial,  that  the  court  erred  in  excluding 

certain  offered  evidence  on  its  part,  to  wit,  the  lease 

5.  by  Rose  to  Templeton,  and  the  assignment  thereof 
to  appellant ;  also  in  excluding  the  admission  as  evi- 
dence of  the  plat  of  Rose's  third  addition  to  the  town  of 
Linton,  showing  lots  fourteen,  fifteen,  sixteen  and  seventeen 
owned  by  plaintiff ;  also  in  refusing  to  admit  in  evidence  an 
order-book  entry  in  the  case  of  Bishop  A.  Rose  v.  Anna 
Brown,  in  the  Greene  Circuit  Court,  wherein  a  decree  was 
entered  reforming  the  deed  of  Rose  to  Brown  in  the  par- 
ticular already  referred  to;  and  for  refusing  to  admit  in 
evidence  the  deed  as  thus  reformed. 

We  are  unable  to  see  where  there  is  any  reversible  error 
in  any  of  these  rulings.     As  the  facts  thus  relied  upon  all 
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occurred  after  appellee  had  received  her  title  from  Rose, 
she  was  in  nowise  bound  by  any  subsequent  agreement  or 
contract  entered  into  by  her  grantor  with  third  parties. 
Considering  the  whole  record,  our  conclusion  is  that  the 
trial  court  arrived  at  a  correct  result,  and  that  there  is  no 
error  in  the  record  for  which  a  reversal  should  be  ordered. 

The  judgment  is  affirmed. 

Myers,  P.  J.,  Black,  Robinson  and  Comstock,  JJ.,  con- 
cur; Roby,  J.,  absent 


Cain  v.  The  State. 

[No.  5,748.     Filed  June  23,  1905.] 

1.  Appeial  and  Error. — Right  of  Appeal, — CrimincU  Law. — ^The 
right  of  appeal  in  a  criminal  case  is  exclusively  statutory,    p.  54. 

2.  Same. — Appeal  Bonds. — Legislative  Powers. — Jurisdiction. — 
The  legislature  has  power  to  prescribe  that  bonds  shall  be  re- 
quired from  appellants  in  criminal  cases,  and  when  so  pre* 
scribed,  the  filing  of  such  bonds  is  jurisdictional,    p.  54. 

3.  Statutes.  —  Criminal  Law.  —  Appeal  from  Justice.  —  Under 
§§1712-1714  Bums  1901,  §§1643-1645  R.  S.  1881,  the  defendant 
in  a  criminal  case,  in  order  to  perfect  his  appeal  from  a  justice 
of  the  peace,  is  required  to  file  his  separate  undertaking  with 
approved  freehold  surety  with  the  justice  rendering  judgment 
within  ten  days  after  trial,  a  recognizance  entered  in  open  court 
before  the  justice  being  insufficient,     p.  54. 

1.  Same. — Criminal  Law. — Recognizance  in  Open  Court. — Sec- 
tion 1773  Burns  1901,  §1704  R.  S.  1881,  providing  that  recog- 
nizances may  be  taken  in  criminal  cases  in  open  court,  applies 
only  to  the  circuit  or  criminal  courts,     p.  57. 

5.  Appeal  and  Error. — Failure  of  Justice  to  Certify  Papers. — 
Where  the  appealing  party  has  done  all  the  law  requires  him 
to  do  to  perfect  an  appeal,  the  failure  of  the  justice  to  certify 
the  papers  to  the  circuit  court  within  the  statutory  period  does 
not  deprive  appellant  of  his  right  of  appeal,     p.  57. 

6.  Maxims. — Ignorantia  Juris  non  excusat. — Ignorance  of  the 
law  excuses  no  one,  and  this  applies  to  criminal  as  well  as  civil 
law.    p.  57. 

7.  Criminal  Law. — Appeal  from  Justice. — Time, — Power  of 
Justice  to  Extend, — ^An  appeal  from  a  justice  in  a  criminal  case 
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must  be  taken  by  filing  the  proper  appeal  bond  within  ten  days 
from  the  time  of  trial  and  the  justice  has  no  power  to  extend 
such  time.    p.  58. 

8.  Statutes. — Criminal  Law. — Appeal  Bands. — Defects. — Sec- 
tion 1784  Bums  1901,  §1715  R.  S.  1881,  curing  informalities 
and  defects  in  recognizances,  undertakings  and  bonds  in  crim- 
inal cases  refers  only  to  such  as  are  taken  in  the  criminal  or 
circuit  courts,    p.  58. 

9.  Criminal  Law. — Appeal  from  Justice. — Appeal  Bonds. — An 
appeal  bond  filed  in  a  criminal  case  before  a  justice  after  ten 
days  from  the  trial  does  not  revive  appellant's  right  of  appeal, 
p.  59. 

From  Morgan  Circuit  Court;  Joseph  W.  Williams, 
Judge. 

Prosecution  by  the  State  of  Indiana  against  Andrew 
Cain.  From  a  judgment  dismissing  his  appeal  from  the 
justice  of  the  peace,  he  appeals.    Affirmed. 

James  V.  Mitchell,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
0.  Rothschild  and  W.  C.  Geake,  for  the  State. 

Wiley,  C.  J. — Appellant  was  prosecuted  before  a  justice 
of  the  peace  upon  an  afBdavit  charging  him  with  selling 
intoxicating  liquors  on  Sunday.  He  entered  a  plea  of  not 
guilty,  was  tried  by  jury  and  convicted,  and  a  fine  of 
$10  assessed  against  him.  The  trial  was  had  and  judgment 
entered  on  the  14th  day  of  June,  1904,  and  in  the  tran- 
script of  the  justice  of  the  peace  filed  in  the  circuit  court  we 
find  the  following  entry:  "The  defendant  makes  a  motion 
for  an  appeal  to  the  circuit  court ;  motion  is  granted ;  and 
the  defendant,  with  Charles  Cain  as  approved  surety,  now 
in  open  court  enters  into  oral  recognizance  in  the  sum  of 
$50  for  his  appearance  at  the  next  term  of  the  Morgan 
Circuit  Court.  And  now,  on  the  27th  day  of  July,  defend- 
ant files  his  bond  in  the  sum  of  $50,  with  Charles  Cain  as 
surety."  The  bond  or  recognizance,  as  filed  with  the  justice 
on  the  27th  day  of  July,  1904,  was  approved  by  the  justice 
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in  the  following  language:  "Taken  and  approved  by  me 
this  27th  day  of  July,  A.  D.  1904.   As  of  June  14,  1904." 

In  the  circuit  court  appellant  was  permitted  to  file  affi- 
davits to  the  effect  that,  upon  the  conclusion  of  the  trial 
before  the  justice  of  the  peace,  such  justice  stated  to  appel- 
lant that  he  would  prepare  the  transcript  and  write  out  the 
appeal  bond,  and  when  he  got  them  ready  he  would  notify 
appellant,  and  he  and  his  surety  could  come  in  and  sign 
the  bond;  that  such  transcript  and  bond  were  prepared 
within  ten  days,  but  that  the  justice  did  not  call  the  atten- 
tion of  appellant  to  the  same,  and  failed  to  notify  him  until 
the  27th  day  of  July,  at  which  date  appellant  and  his  surety 
signed  the  bond,  and  it  was  approved,  as  above  shown.  On 
the  30th  day  of  July  following  the  justice  filed  his  tran- 
script, together  with  the  original  bond  taken  and  approved 
by  him,  in  the  clerk's  office  of  the  Morgan  Circuit  Court, 
where  the  same  was  regularly  docketed. 

It  affirmatively  appears  from  the  record  that  the  judg- 
ment before  the  justice  of  the  peace  was  rendered  on  the 
24th  day  of  June,  and  that  the  appeal  bond  or  recognizance 
was  not  filed  with  the  justice  until  the  27th  day  of  July 
following.  On  the  4th  day  of  October,  the  same  being  the 
twenty-sixth  judicial  day  of  the  September  term,  the  State 
interposed  her  oral  motion  to  dismiss  the  appeal,  for  the 
reason  that  the  same  was  not  perfected  within  ten  days  from 
the  date  of  the  rendition  of  the  judgment  before  the  justice 
of  the  peace.  The  court  sustained  appellee's  motion  to  dis- 
miss, and  rendered  judgment  against  appellant  for  costs. 
Appellant  moved  for  a  new  trial  upon  the  sole  ground  that 
it  was  error  for  the  court  to  sustain  the  State's  motion  to 
dismiss  the  appeal,  which  motion  was  overruled,  and  such 
ruling  is  here  assigned  as  error.  By  the  record  two  ques- 
tions for  inquiry  and  consideration  are  presented:  (1) 
Was  the  personal  recognizance  entered  of  record  by  the 
justice  of  the  peace  sufficient,  when  certified  with  the  record 
to  the  clerk  of  the  circuit  court,  to  stay  proceedings  until 
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the  final  disposition  of  the  cause  ?  (2)  Was  the  subsequent 
execution  of  the  appeal  bond,  or  recognizance,  as  it  is  desig- 
nated by  the  statute,  after  the  expiration  of  ten  days  from 
the  rendition  of  the  judgment  by  the  justice  of  the  peace,  a 
substantial  compliance  with  the  statute  ? 

It  is  urged  on  behalf  of  the  State  that  the  court  can  not 

consider  the  affidavits  filed  by  appellant  in  support  of  the 

facts  already  stated  in  this  opinion,  because  they  are 

1.  not  brought  into  the  record  by  a  bill  of  exceptions. 
If  the  statute  governing  appeals  of  this  character 

from  judgments  rendered  by  a  justice  of  the  peace  are  to 
be  strictly  construed,  then  we  need  not  consider  the  ques- 
tions presented  by  the  affidavits.  The  right  of  appeal  is 
exclusively  of  statutory  origin,  and  no  appeal  may  be  prose- 
cuted except  when  such  right  is  given  by  statute.  Hughes 
V.  Parker  (1897),  148  Ind.  692;  In  re  Petition  of  Stroh 
(1897),  149  Ind.  164;  Elliott,  App.  Proc,  §75;  Ewbank's 
Manual,  §58;  Sims  v.  Hines  (1890),  121  Ind.  534. 

It  seems  to  be  the  settled  rule,  that  under  their  general 

authority  to  regulate  appellate  procedure,  legislatures  may 

require  appeal  bonds  of  the  appellant  in  either  civil 

2.  or  criminal  cases.     1  Ency.  PI.  and  Pr.,  965,  966, 
and  authorities  cited.     The  general  principle  that 

acts  required  by  statute  to  perfect  an  appeal  are  jurisdic- 
tional, and  must  be  strictly  complied  with,  to  vest  the 
appellate  court  with  power  to  entertain  the  appeal,  applies 
to  statutes  requiring  appeal  bonds.  1  Ency.  PI.  and  Pr., 
966,  and  authorities  cited  under  note  2. 

Under  the  act  of  the  legislature  governing  trials  before 

justices  of  the  peace  in  criminal  procedure,  there  are  three 

sections  of  the  statute  which  must  be  considered 

3.  together  to  determine  the  inquiry  above  suggested, 
to    wit,    §§1712-1714    Bums    1901,    §§1643-1645 

E.  S.  1881.  These  sections  are  respectively  as  follows: 
"1712.  Any  prisoner  against  whom  any  punishment  is 
adjudged  may  appeal  to  the  criminal  court,  and,  if  there  be 
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none,  then  to  the  circuit  court  of  the  county,  within  ten 
days  after  trial,  on  entering  into  recognizance  for  his  ap- 
pearance at  the  next  term  of  such  court,  as  in  other  cases ; 
and  such  appeal  shall  stay  all  proceedings.  1713.  Recog- 
nizances for  the  appearance  of  prisoners  shall,  in  all  cases, 
be  taken  with  freehold  surety,  and  shall  be  substantially 
in  the  following  form:  We,  A.  B.  and  C.  D.,  severally 
acknowledge  ourselves  bound  to  the  State  of  Indiana  in  the 

sum  of dollars  each,  if  the  said  A.  B.  shall 

not  appear  at  the  first  day  of  the  next  term  of  [here  specify 
the  court]  to  answer  a  charge  of  [here  state  the  offense],  at 

the  county  of and  State  of  Indiana,  and  abide 

the  judgment  of  such  court.     Witness  our  hands  and  seals 

this  day  of ,  18—.      A.  B.        [Seal] 

C.  D.  [Seal]  Attest:  Jared  C.  Jocelyn,  justice. 
1714.  Such  recognizance,  together  with  transcript  of 
the  proceedings  and  all  papers  in  the  case,  shall  be  forth- 
with filed  by  the  justice  with  the  clerk  of  the  proper  court, 
who  shall  docket  such  cause  for  trial  and  record  such  recog- 
nizance forthwith,  and  enter  the  same  on  the  judgment 
docket;  and  from  the  date  of  such  entry  it  shall  operate  as 
a  lien  upon  all  lands  in  the  county  of  the  parties  thereto, 
and  any  judgment  afterward  had  upon  it  shall  have  rela- 
tion back  to  the  date  of  such  entry." 

The  provisions  of  these  three  sections  of  the  statute  are 
plain,  and  can  not  be  easily  misunderstood.  The  first  sec- 
tion requires  the  prisoner  to  enter  into  a  recognizance  for 
his  appearance  at  the  next  term  of  the  court  to  which  the 
appeal  is  to  be  prosecuted,  and  requires  him  to  execute  such 
recognizance  within  ten  days.  The  second  section  fixes  the 
form  of  the  recognizance,  and  specifically  provides  the  form 
thereof.  This  contemplates  that  the  prisoner  with  freehold 
surety  shall  execute  an  original  undertaking. 

Any  doubt  about  the  meaning  of  §§1712,  1713,  supra, 
is  made  absolutely  clear  and  plain  by  §1714,  supra.  The 
latter  section  requires  that  the  recognizance  taken  by  the 
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justice  of  the  peace  shall  be  forthwith  filed  with  the  clerk 
of  the  court  to  which  the  appeal  is  taken.  The  justice  of 
the  peace  is  not  authorized  to  embrace  within  his  transcript 
a  certified  copy  of  the  recognizance,  but  he  must  send  up  the 
original,  and  the  statute  makes  it  the  duty  of  the  clerk  to 
record  such  recognizance  forthwith  and  enter  the  same  on 
the  judgment  docket.  From  the  time  it  is  entered  upon  the 
judgment  docket  it  operates  as  a  lien  upon  all  lands  in  the 
county  of  the  parties  thereto,  and,  in  case  judgment  is  after- 
ward rendered  upon  it,  the  statute  makes  it  relate  back  to 
the  date  of  such  entry.  This  section  also  requires  the  justice 
of  the  peace  forthwith  to  file  with  the  clerk  a  transcript  of 
the  proceedings  and  all  papers  in  the  case,  and  makes  it 
the  duty  of  the  clerk  thereupon  to  docket  such  cause  for 
trial.  No  provision  is  made  by  the  statute  requiring  the 
clerk  to  record  the  transcript  on  the  judgment  docket,  or 
any  other  record  of  the  court.  He  has  performed  the  full 
measure  of  his  duty  under  this  section  of  the  statute  when 
he  has  filed  the  transcript,  docketed  the  cause  for  trial,  and 
recorded  the  recognizance  upon  the  judgment  docket  It 
seems  clear,  therefore,  that  the  legislature  did  not  contem- 
plate that  a  prisoner  against  whom  any  punishment  is  ad- 
judged by  a  justice  of  the  peace  was  entitled  to  appeal  there- 
from, except  upon  his  entering  into  a  recognizance  in  sub- 
stantial compliance  with  that  fixed  by  it.  There  was  no 
intention  that  the  statute  would  be  complied  with  by  his 
entering  into  a  recognizance  before  the  justice  of  the  peace, 
taken  in  open  court,  and  entered  upon  the  docket  of  the 
justice.  A  judgment  entered  upon  the  docket  of  the  justice- 
of  the  peace  does  iiot  constitute  a  lien.  Neither  does  the 
filing  of  a  transcript  in  the  office  of  the  clerk  of  the  circuit 
court  or  criminal  court,  of  the  proceedings  before  a  justice 
of  the  peace  in  which  a  judgment  has  been  rendered  create 
any  lien,  for  the  clerk  is  not  required  by  the  statute  to  record 
such  transcript,  either  upon  the  order-book  or  judgment 
docket 
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Section  1773  Bums  1901,  §1704  R  S.  1881,  under  the 

act  regulating  criminal  procedure  in  criminal  and  circuit 

courts,  provides  that  recognizances  in  criminal  pro- 

4.  ceedings  may  be  taken  in  open  court  and  entered  on 
the  order-book.    Under  that  section  it  has  been  held 

that  when  bail  is  taken  in  open  court  the  recognizance  need 
not  be  signed  by  the  parties.  Campbell  v.  State  (1862), 
18  Ind.  375,  81  Am.  Dec.  363;  Grinestaff  v.  State  (1876), 
53  Ind.  238;  State  v.  Elder  (1871),  35  Ind.  368. 

The  legislature  has  not  seen  proper  to  confer  such  power 
upon  a  justice  of  the  peace,  and  its  having  prescribed  the 
time  in  which  a  recognizance  shall  be  filed  by  a  defendant 
in  a  criminal  prosecution  before  a  justice  of  the  peace,  and 
also  prescribed  the  character  of  the  undertaking,  which 
must  be  in  writing,  signed  by  the  defendant  and  an  ap- 
proved surety,  and  having  directed  what  shall  be  done  by 
the  justice  of  the  peace  in  certifying  up  the  transcript  of 
the  proceedings  before  him  and  the  original  undertaking, 
and  defined  the  duties  of  the  clerk  upon  receipt  of  same,  it 
is  evident  that  no  other  scheme  or  plan  or  device  was  con- 
templated by  the  legislature,  by  which  a  defendant  in  a 
criminal  prosecution  before  a  justice  of  the  peace  could 
appeal,  other  than  that  prescribed  by  the  statute  cited. 

While  it  is  true  that  the  failure  of  the  justice  of  the 

peace  to  certify  and  send  up  the  papers  within  the  time 

fixed  by  statute  does  not  affect  the  rights  of  the 

5.  appellant  (State,  ex  rel.,  v.  Cressinger  [1883],  88 
Ind.  499),  yet,  in  this  case  the  appellant  has  not 

placed  himself  in  a  position  to  invoke  the  aid  of  this  salu- 
tary and  just  rule. 

All  residents  and  citizens  of  the  State  are  presumed  to 

know  its  law,  both  civil  and  criminal.     22  Am.  and  Eng. 

Ency.    Law    (2d    ed.),    1234;    Haskett    v.    State 

6.  (1875),  51  Ind.  176;  Ogbom  v.  Hoffman  (1876), 
52  Ind.  439;  State,  ex  rel,  v.   Van  Pelt  (1848), 

1  Ind.  304. 
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Under  §1712,  supra,  appellant  was  bound  to  know  that 

his   only   right   of   appeal   from   the   judgment   rendered 

against  him  by  the  justice  of  the  peace  was  by  his  en- 

7.  tering  into  a  recognizance  as  prescribed  by  §1713, 
supra,  within  ten  days  after  the  trial  before  the 

justice  of  the  peace.  This  he  did  not  -do,  and  the  justice 
had  no  authority  to  certify  to  the  circuit  court  the  proceed- 
ings, judgment  and  papers  in  his  possession  until  after 
such  recognizance  had  been  filed.  Appeals  can  not  be 
authorized  to  be  taken  after  the  time  fixed  by  statute  for 
the  taking  of  the  appeal.  State  v.  Kunbert  (1860),  14  Ind. 
374.  This  court,  in  the  case  of  State  v.  Johnson  (1898),  21 
Ind.  App.  313,  held  that  a  recognizance  or  bond  must  be 
filed  by  the  defendant  when  he  appeals,  or  the  appeal  must 
be  dismissed.  The  record  in  this  case  shows  that  the  trial 
was  had  and  judgment  rendered  before  the  justice  of  the 
peace  on  the  14th  day  of  June,  1904,  and  that  on  the  27th 
day  of  July  following,  appellant  filed  his  appeal  bond  be- 
fore the  justice  of  the  peace  in  the  sum  of  $50,  with  a 
surety  which  was  approved,  and  that  on  the  30th  day  of 
July  the  justice  filed  in  the  clerk's  office  of  the  court  below 
a  transcript  of  the  proceedings  as  shown  by  his  docket. 

Our  attention  is  called  in  argument  to   §1784  Burns 

1901,  §1715  E.  S.  1881,  to  the  effect  that  no  recognizance, 

undertaking  or  bond  taken  in  any  criminal  proceed- 

8.  ing  shall  be  void  for  want  of  form  or  substance,  or 
for  omission  of  any  recital  or  condition,  nor  that  the 

principal  or  surety  shall  be  discharged,  and,  that  no  action 
on  such  a  recognizance  shall  be  defeated  for  the  neglect  of 
the  clerk  to  indorse  or  record  the  same.  Appellant  has  cited 
this  section  and  two  authorities,  to  wit,  Crawford  v.  King 
(1876),  54  Ind.  6,  and  State  v.  Soudriette  (1886),  105 
Ind.  306,  in  support  of  his  contention  that  the  taking  of 
the  oral  recognizance  by  the  justice  of  the  peace  was  only 
an  irregularity.  It  must  be  observed  that  the  section  cited 
has  reference  to  criminal  procedure  in  circuit  and  criminal 
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courts,  and  has  no  application  whatever  to  such  proceedings 
before  a  justice  of  the  peace.  The  statute  confers  no  au- 
thority upon  a  justice  of  the  peace  in  a  criminal  proceeding 
to  take  the  oral  recognizance  of  the  defendant  and  his 
surety,  and  simply  make  a  record  of  it  on  his  docket. 

In  this  case  the  appellant  waived  his  rights  to  have  the 

merits  of  his  cause  tried  in  the  circuit  court,  by  his  failure 

to  enter  into  a  recognizance  within  ten  days  after 

9.  his  trial  before  the  justice  of  the  peace,  as  required 
by  the  statute,  and  his  subsequent  filing  with  the 
justice  a  recognizance  required  by  the  statute  after  the 
expiration  of  the  ten  days  availed  him  nothing.  He  recog- 
nized the  fact  that  he  had  slept  upon  his  rights  by  tendering 
and  having  filed  a  recognizance  after  the  statutory  time  had 
elapsed. 

The  judgment  is  afiirmed. 

Myers,  P.  J.,  Black,  Kobinson  and  Comstock,  JJ.,  con- 
cur; Eoby,  J.,  absent. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company  v.  Wise. 

[No.  5^16.     Filed  June  27,  1905.] 

1.  Trial.  —  Motion  to  Make  Specific,  —  Railroads.  —  Firea.  —  A 
paragraph  of  complaint,  alleging  that  the  defendant  railroad 
company  negligently  suffered  a  large  accumulation  of  dry 
grass,  weeds  and  other  combustible  matter  to  remain  upon  its 
right  of  way,  thereby  causing  fires  to  escape  to  plaintiff's  farm, 
is  sufficiently  specific,    p.  62. 

2.  Negligence. — Railroads, — Combustibles  on  Right  of  Way. — It 
is  not  negligence  per  se  for  a  railroad  company  to  permit  com- 
bustible material  to  be  on  its  right  of  way.    p.  62. 

3.  Trial. — Motion  to  Make  Specific, — Railroads. — Fires. — A  para- 
graph of  complaint,  alleging  that  defendant  railroad  company 
negligently  failed  to  provide  its  locomotive  with  a  safe  and  suffi- 
cient spark-arrester;  that  the  meshes  were  too  loose  and  by 
reason  thereof  plaintiff's  meadow  was  burned,  is  sufficiently 
specific,    p.  64. 
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4.  Pleading. — Complaint, — Railroads. — Setting  Fires, — ^A  com- 
plaint, alleging  that  defendant  railroad  company  negligently 
permitted  combustibles  to  accumulate  and  remain  on  its  right 
of  way  and  negligently  permitted  the  fire  to  escape  therefrom 
to  plaintiff's  farm,  causing  damage,  is  sufficient,    p.  64. 

5.  Same.  —  Complaint.  —  Railroads.  —  Setting  Fires,  —  A  para- 
graph of  complaint,  alleging  that  defendant  railroad  company 
negligently  operated  its  locomotive  with  a  spark-arrester  con- 
taining meshes  so  wide  as  to  permit  large  coals  to  escape  there- 
from and  by  reason  thereof  plaintiff  was  damaged,  is  sufficient, 
p.  64. 

6.  Trial.  —  Instructions.  —  Railroads.  —  Fires, — ^An  instruction, 
that  if  large  coals  escaped  from  defendant's  locomotive  and  were 
carried  to  plaintiff's  land,  thereby  causing  damage  as  alleged  in 
either  paragraph  of  the  complaint,  defendant  is  liable,  is  er- 
roneous, where  one  paragraph  was  for  negligence  in  permitting 
combustibles  on  its  right  of  way  and  thus  causing  fire  to  escape 
to  plaintiff's  land.    p.  66. 

7.  Same. — Instructions. — Railroads, — Fires, — Permitting  Jury  to 
Determine  Law, — An  instruction,  in  an  action  for  the  negligence 
of  a  railroad  company  in  setting  fires,  that  the  jury  should 
determine  from  all  the  facts  and  circumstances  whether  de- 
fendant "has  been  guilty  of  that  want  of  care  required  by  the 
law,"  is  erroneous  where  such  jury  was  not  instructed  what 
degree  of  care  the  law  requires,    p.  67, 

From  Howard  Superior  Court ;  B.  F.  Harness,  Judge. 

Action  by  Henry  Wise  against  the  Pittsburgh,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  plaintiff  for  $567.50,  defendant 
appeals.    Reversed. 

George  E.  Ross,  for  appellant. 

Strange  &  Thompson,  Kirkpatrich  &  Morrison  and  Dan 
Dilla,  for  appellee. 

KoBiNsoN,  J. — Action  by  appellee  for  damages  to  prop- 
erty by  fire  alleged  to  have  been  caused  by  appellant's  negli- 
gence. 

Appellant  first  argues  that  the  court  erred  in  overruling 
its  motion  to  make  the  second  and  third  paragraphs  of  com- 
plaint more  specific. 
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The  second  paragraph  avers  that  on  July  31,  1901, 
appellant  was  operating  a  locomotive  and  freight-train  on 
its  right  of  way  through  appellee's  farm ;  that  on  that  day, 
and  for  a  long  time  prior  thereto,  there  was  a  large  accumu- 
lation of  dry  grass,  weeds  and  other  combustible  matter  on 
appellant's  right  of  way  through  appellee's  premises,  which 
appellant  had  been  negligently  suffering  to  accumulate  at 
such  places,  and  was  at  the  time  negligently  suffering  and 
permitting  such  accumulations  to  remain,  and,  while  so 
remaining  on  the  above  date,  "carelessly  and  negligently 
ran  an  engine  or  locomotive  adjacent  to  and  alongside  such 
accumulation,  which  engine  was  then  and  there  so 
negligently,  carelessly  and  insufficiently  constructed  and 
equipped  in  this,  to  wit:  that  the  meshes  in  the  spark- 
arrester  in  use  were  too  large,  and  insufficient  to  prevent 
the  escape  of  sparks  and  live  coals  therefrom,  and  by  reason 
of  said  spark-arrester  and  meshes  thereof  being  old,  worn 
and  in  a  broken  and  burned  condition,  and  then  and  there 
so  carelessly  managed  and  operated  by  the  defendant  in 
this,  to  wit :  by  supplying  too  much  fuel  and  putting  on  too 
much  steam,  and  opening  the  draft,  and  by  suddenly  in- 
creasing the  speed  of  said  train,  and  by  running  said  train 
too  fast;  that  by  reason  thereof  it  emitted  and  threw  out 
live  sparks  and  coals  of  fire,  which  alighted  upon  and  set 
fire  to  said  accumulation  of  combustible  matter,  and  the  fire 
so  started  by  and  through  the  negligence  and  carelessness 
of  defendant  did  escape  and  communicate  with  the  field, 
and  set  fire  to  the  grass  and  growing  clover,"  destroying  the 
same. 

The  third  paragraph  avers  that  appellant  "negligently 
failed  to  have  its  said  locomotive  provided  with  a  safe  and 
sufficient  spark-arrester  and  other  appliances  essential  to  pre- 
vent the  dangerous  escaping  of  live  sparks  and  coals  there- 
from, in  this:  that  the  meshes  in  the  spark-arrester  in  use 
were  too  large  and  insufficient  to  prevent  the  escaping  of 
sparks  and  live  coals  therefrom;"  that  on  the  date  named 
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the  locomotive  was  ^'so  negligently  and  carelessly  and  in- 
sufficiently constructed  and  equipped,  by  said  meshes  being 
too  large,  and  by  reason  of  the  old,  worn,  broken  and  burned 
condition  of  such  spark-arrester,  and  meshes,  which  engine 
was  then  and  there  so  negligently  managed  and  operated  by 
the  defendant,  in  this,  to  wit:  by  supplying  too  much  fuel 
and  putting  on  too  much  steam  and  opening  the  drafts  and 
by  suddenly  increasing  the  speed  of  said  train  and  by  run- 
ning said  train  too  fast;  that,  by  reason  of  such  condition, 
construction  and  operation,  it  emitted  and  threw  out  live 
sparks  and  coals  of  fire  of  unusually  large  size,  character 
and  quantity,  which  were  carried  a  great  distance  to  the 
plaintiff's  premises,  and  falling  thereon,  upon  and  among 
the  dry  grass  and  stubble  in  plaintiff's  meadow  field,  clover 
field,  and  stubble  field  and  timothy  field,''  set  fire  to  the 
same,  which  fire  rapidly  spread,  consuming  certain  property 
described. 

The  second  paragraph  is  sufficiently  certain  and  definite 

as  to  the  extent  of  the  accumulation  of  dry  grass,  weeds  and 

other  combustible  matter,  and  also  as  to  the  time 

1.  during  which  it  had  been  permitted  to  be  and  remain 
upon  the  right  of  way.     The  pleading  states  that 

there  was  a  large  accumulation  of  such  matter,  and  that, 

for  a  long  time  prior  to  the  fire,  appellant  had  negligently 

suffered  it  so  to  remain.     It  is  not  negligence  per  se  to 

permit  combustible  matter  to  be  on  the  right  of 

2.  way.  But  the  averment  is  much  broader  than  this. 
The  averment  is  that  there  was  a  large  accumula- 
tion, which  had  been  negligently  suffered  to  remain  for  a 
long  time  prior  to  the  fire,  during  the  hot  season  of  the 
year.  It  is  also  averred  that  this  material  on  the  right  of 
way  was  ignited  by  sparks  and  coals  of  fire  from  a  passing 
locomotive,  and  that  the  fire,  by  and  through  appellant's 
negligence  and  carelessness,  escaped  and  communicated 
with  appellee's  property.     "If  a  railroad  company,"  said 
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the  court  in  Louisville,  etc.,  R.  Co.  v.  Hart  (1889),  119 
Ind.  273,  4  L.  II.  A.  549,  "negligently  and  carelessly  per- 
mits grass  and  other  combustible  matter  to  accumulate  upon 
its  right  of  way,  and  fire  is  emitted  from  one  of  its  passing 
locomotives  and  falls  upon  the  grass  or  combustible  matter 
that  has  been  allowed  to  accumulate  from  want  of  proper 
care  on  its  part,  and  the  fire  spreads  and  passes  over  upon 
the  lands  of  the  adjoining  proprietor  and  burns  and  con- 
sumes his  property,  he  being  guilty  of  no  negligence  con- 
^tributing  to  the  injury,  the  railroad  company  is  liable  for 
the  loss  sustained."  See  Pittsburgh,  etc.,  R,  Co,  v.  Hixon 
(1887),  110  Ind.  225;  Indiana,  etc.,  R.  Co.  v.  Overman 
(1887),  110  Ind.  538. 

The  gravamen  of  the  second  paragraph  of  complaint  is 
the  negligent  escape  of  the  fire  from  the  right  of  way.  "This 
may  be  established,"  said  the  court  in  Ohio,  etc.,  R.  Co.  v. 
Trapp  (1892),  4  Ind.  App.  69,  "by  showing  that  the  de- 
fendant omitted  to  adopt  prudent  means  to  prevent  its 
escape,  or  that  through  his  carelessness  the  surroundings 
were  permitted  to  be  such  that  the  escape  of  the  fire  was  the 
ordinary  sequence  of  its  setting  out."  See  Louisville,  etc., 
R.  Co.  V.  Nitsche  (1890),  126  Ind.  229,  9  L.  E.  A.  750, 
22  Am.  St.  582. 

It  was  appellant's  duty  to  keep  its  right  of  way  reason- 
ably clear  and  free  from  combustible  material  which  might 
serve  as  a  medium  to  communicate  fire  to  adjoining  prop- 
erty. Under  the  averment  that  appellant  negligently  and 
carelessly  permitted  the  fire  to  escape  from  its  right  of  way, 
it  need  not  necessarily  be  shown  that  appellant  omitted  to 
adopt  prudent  means  to  prevent  its  escape  after  the  fire 
started ;  but  it  might  be  shown  under  that  averment  that  the 
accumulation  of  material  on  the  right  of  way  extended  up 
to  appellee's  property,  so  that  its  communication  to  appel- 
lee's property  would  be  the  natural  and  probable  conse- 
quence of  its  burning  upon  the  right  of  way.    Ohio,  etc.,  R. 
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Co.  V.  Trapp,  supra;  Brummit  v.  Fumess  (1891),  1  Ind. 
App,  401,  50  Am.  St  215;  Louisville,  etc.,  R.  Co.  v. 
Nitsche,  supra. 

It  can  not  be  said  that  an  averment  that  appellant  negli- 
gently and  carelessly  permitted  the  fire  to  escape  from  its 
right  of  way  is  pleading  negligence  in  general  terms.  Neg- 
ligence may  be  inferred  from  facts  and  circumstances  shown 
in  evidence,  and  it  is  not  necessary  to  plead  all  the  facts  and 
circimistances  from  which  this  inference  may  be  drawn. 
Chicago,  etc.,  R.  Co.  v.  Barnes  (1891),  2  Ind.  App.  213. 

Without  repeating  the  averments  of  the  third  paragraph 

of  complaint,  we  think  it  avers  with  sufficient  certainty  and 

definiteness  the  negligence  of  appellant  in  the  con- 

3.  struction  and  equipment,   and  in  the  management 
and   operation  of  the  locomotive.     There   was  no 

error  in  overruling  the  motion  to  make  the  second  and  third 
paragraphs  of  complaint  more  specific. 

There  was  no  error  in  overruling  the  demurrers  to  the 

second  and  third  paragraphs  of  complaint.     The  second 

paragraph  proceeds  upon  the  theory  that  appellant 

4.  was  negligent  in  permitting  combustible  material 
to  be  and  remain  upon  its  right  of  way,  which  ma- 
terial was  set  on  fire  by  one  of  appellant's  locomotives,  and 
that  appellant  negligently  permitted  the  fire  to  escape  from 
its  right  of  way  to  appellee's  premises.  See  Louisville, 
etc.,  R.  Co.  V.  Hart,  supra;  Wahash  R.  Co.  v.  Schultz 
(1903),  30  Ind.  App.  495 ;  White  v.  New  York,  etc.,  R.  Co. 
(1895),  142  Ind.  648;  Pittsburgh,  etc.,  R.  Co.  v.  Indiana 
Horseshoe  Co.  (1900),  154  Ind.  322;  Cleveland,  etc.,  R. 
Co.  V.  Hadley  (18195),  12  Ind.  App.  516. 

In  the  third  paragraph  the  defective  condition  of  the 

spark-arrester  on  the  locomotive,  together  with  the  alleged 

negligent  manner  in  which  the  locomotive  was  oper- 

5.  ated  at  the  time,  causing  it  to  throw  sparks  and 
coals  of  fire  upon  appellee's  premises,  formed  the 

basis  of  the  action. 
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At  the  request  of  appellee  the  court  gave,  among  others, 
the  following  instructions:  "(1)  The  court  instructs  you 
that  while  it  is  necessary  for  the  plaintiff,  in  order  to  re- 
cover in  this  action,  to  establish  by  a  fair  preponderance 
of  the  evidence  that  the  defendant  did  something  which  it 
ought  not  to  have  done,  or  omitted  to  do  something  which 
it  should  have  done,  the  doing  or  omission  of  which  caused 
the  fire  to  escape  and  do  the  injury  complained  of  in  at 
least  one  paragraph  of  the  complaint,  that  it  is  not  neces- 
sary to  establish  such  fact  by  direct  or  positive  evidence. 
The  jury,  in  determining  whether  the  defendant  is  guilty 
of  negligence  as  charged  in  either  paragraph  of  the  com- 
plaint, may  take  into  consideration  all  the  facts  and  cir- 
cumstances in  evidence  in  the  case  tending  to  establish  neg- 
ligence as  charged  therein.  In  case  you  find  from  the 
evidence  that  the  fires,  or  any  of  them  complained  of,  were 
caused  by  sparks  or  coals  of  fire  escaping  from  defendant's 
engine  or  engines,  then  you'  may  take  into  consideration,  in 
determining  whether  defendant  was  negligent  in  permitting 
the  same  to  escape,  the  number  of  fires,  if  any,  started  at 
such  time  upon  plaintiff's  premises  by  reason  thereof,  the 
size  and  number  of  sparks  emitted  from  such  engine,  if 
shown  by  the  evidence,  together  with  the  distance  such 
sparks  were  thrown  or  carried,  if  shown  by  the  evidence; 
also  the  rate  of  speed  of  such  engine,  the  amount  of  steam 
being  used  at  the  time,  the  draft  that  was  permitted  to 
escape  through  the  spark-arrester,  the  manner  in  which  such 
engine  was  being  operated  at  the  time,  if  such  facts  are  dis- 
closed by  the  evidence,  with  all  the  other  facts  and  circum- 
stances in  evidence  in  the  case.  You  should  review  and 
consider  all  the  evidence  before  you  in  the  cause  tending 
tor  show  the  construction  and  condition  of  the  spark-arrester 
then  used  in  such  engine,  and  also  review  and  consider  all 
the  evidence  before  you  in  the  cause  tending  to  show  the 
actual  conduct  of  the  defendant's  servants  and  employes  in 

the  management  and  operation  of  such  engine  at  such  time. 
Vol.  36—5 
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And  from  a  view  of  all  the  facts  and  circumstances  in  evi- 
dence you  will  determine  and  say  whether  the  defendant 
has  been  guilty  of  that  want  of  care  required  by  the  law, 
or  not.  (2)  If  you  find  that  it  is  established  by  the  pre- 
ponderance of  the  evidence  in  this  case  that  sparks  of  im- 
usual  size  and  number  escaped  from  defendant's  engine  at 
the  time  complained  of,  and  that  the  same  were  carried  an 
unusual  distance,  taking  into  consideration  the  condition 
of  the  wind  and  the  weather  at  the  time,  and  also  that  a 
number  of  fires  were  started  in  different  places  thereby 
upon  the  plaintiff's  premises,  and  that  injury  resulted 
therefrom  as  charged  in  the  complaint,  or  either  paragraph 
thereof,  then  the  court  instructs  you  that  the  jury  may  infer 
negligence  in  setting  fire  to  such  premises  from  such  facts." 
As  already  stated  the  negligence  charged  in  the  second 
paragraph  of  complaint  was  permitting  combustible  ma- 
terial to  be  and  remain  upon  the  right  of  way,  which 
6.  material  was  set  on  fire  by  a  locomotive,  and  the  fire 
permitted  to  escape  to  appellee's  premises;  while  in 
the  third  paragraph  the  negligence  charged  is  the  defective 
condition  of  the  spark-arrester,  and  the  manner  in  which 
the  locomotive  was  operated  at  the  time,  causing  it  to  throw 
sparks  and  coals  of  fire  upon  appellee's  premises.  In  the 
second  paragraph  it  was  immaterial  how  the  combustible 
matter  was  set  on  fire,  if  the  fire,  by  means  of  the  com- 
bustible material,  was  negligently  permitted  to  escape  from 
the  right  of  way  to  appellee's  premises ;  and  under  the  third 
paragraph  the  accumulation  of  combustible  material  on  the 
right  of  way  was  immaterial,  as  the  fire  is  charged  to  have 
been  started  upon  appellee's  premises.  Whether  sparks  of 
unusual  size  and  number  escaped  from  the  engine,  and, 
being  carried  an  unusual  distance,  started  a  number  of  fifes 
in  different  places  upon  appellee's  premises,  is  not  within 
the  issue  tendered  by  the  second  paragraph  of  complaint 
but  the  second  instruction  expressly  makes  these  conditions 
applicable  to  either  paragraph  of  the  complaint.     An  in- 
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struction  should  be  relevant  to  the  issue  and  applicable  to 
the  evidence.  See  Pennsylvania  Co.  v.  Ebaugh  (1896), 
144  Ind.  687;  Pelley  v.  Wills  (1895),  141  Ind.  688; 
Myers  v.  Moore  (1891),  3  Ind.  App.  226;  Lake  Erie,  etc., 
R.  Co.  V.  Ziebarth  (1893),  6  Ind.  App.  228;  Spades  v. 
Murray  (1891),  2  Ind.  App.  401;  Shirk  v.  Mitchell 
(1894),  137  Ind.  185;  Goodbar  v.  Lidikey  (1893),  136 
Ind.  1,  43  Am.  St  296. 

The  concluding  part  of  the  first  instruction — "And  from 
a  view  of  all  the  facts  and  circumstances  in  evidence  you 
will  determine  and  say  whether  the  defendant  has 
7.     been  guilty  of  that  want  of  care  required  by  the 
law" — is  erroneous.     The  court  did  not,  in  any  in- 
struction given,  tell  the  jury  the  care  which  the  law  enjoined 
upon  appellant.     The  instruction  leaves  the  jury  to  deter- 
mine not  simply  a  question  of  fact,  but  also  a  question  of 
law.     The    duty   owing   from    appellant   to    appellee   was 
clearly  a  question  of  law,  but  the  instruction  requires  the 
jury  to  find  what  that  duty  was,  and  also  whether  such  duty 
had  been  neglected  to  appellee's  injury.     After  a  careful 
reading  of  the  evidence  in  this  case,  we  can  not  say  that 
these  instructions  were  harmless. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lant's motion  for  a  new  trial. 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Reed,  Administkator. 

[No.  5,203.     Filed  June  27,  1905.] 

!•  Appeal  and  Error. — Motion  to  Dismiss. — Precipe. — Statutes. 
— ^Where  no  record  entry  is  made  of  the  filing  of  the  precipe, 
but  it  is  inserted  in  the  transcript  immediately  before  the 
clerk's  certificate  and  such  certificate  refers  to  ''the  above  and 
foregoing  precipe,"  a  motion  to  dismiss  the  appeal  should  be 
overruled,  the  act  of  1903  (Acts  1903,  p.  338)  being  substan- 
tially complied  with.    p.  69. 
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2.  Appeal  and  Error. — Appeal  Bonds. — Defects. — A  defective 
appeal  bond,  given  in  a  term-time  appeal,  is  not  a  groimd  for 
dismissal  of  such  appeal,  since  if  such  bond  were  insufficient  it 
would  result  in  a  vacation  appeal,     p.  69. 

3.  Same. — Dismissal. — Appearance. — Where  appellee  embodies 
his  motion  to  dismiss  the  appeal  in  his  brief  upon  the  merits, 
his  appearance  is  general,  and  he  waives  notice  of  such  appeal, 
p.  69. 

4.  Pleading. — Demurrer. — Joint. — A  demurrer,  in  form:  "De- 
fendant demurs  to  the  plaintiff's  complaint,  and  to  each  para- 
graph thereof,  and  for  cause  of  demurrer  says  said  complaint 
does  not,  nor  does  either  paragraph  thereof,  state  facts  sufficient 
to  constitute  a  cause  of  action,''  is  joint,    p.  70. 

5.  Appeal  and  Error. — Several  Assignment. — A  several  assign- 
ment of  errors  presents  no  question  on  the  overruling  of  a  joint 
demurrer  to  the  paragraphs  of  a  complaint,     p.  71. 

6.  Same. — Bill  of  Exceptions. — Statutes. — The  act  of  1903  (Acts 
1903,  p.  338)  does  not  preclude  matter  from  being  made  part 
of  the  record  by  a  bill  of  exceptions  the  same  as  under  the  prior 
practice,     p.  71. 

7.  Railroads.  —  Highway  Crossings.  —  "Stop-Look-^nd-Listen" 
Rule. — Presumptions, — In  the  absence  of  evidence  to  the  con- 
trary, the  presumption  is  that  a  person,  killed  by  a  locomotive 
at  a  highway  crossing,  did  "stop,  look  and  listen"  for  the  ap- 
proaching train,  if  ordinary  care  required  same.     p.  72. 

8.  Statutes. — Railroads. — Contributory  Negligence. — The  act  of 
1899  (Acts  1899,  p.  58,  §359a  Bums  1901)  making  contrib- 
utory negligence  an  affirmative  defense  does  not  diminish  the 
care  required  of  a  traveler  at  a  highway  crossing,     p.  72. 

9.  Same. — Contributory  Negligence. — Burden  of  Proof. — ^The 
burden  of  proving  contributory  negligence,  under  §359a  Bums 
1901,  Acts  1899,  p.  58,  is  on  the  defendant  and  so  remains 
throughout  the  case,  the  presumption  being  that  the  injured 
person  exercised  ordinary  care.    p.  72. 

10.  Trial.  —  Instructions.  —  Contributory  Negligence,  —  An  in- 
struction from  which  the  jury  might  infer  that  contributory 
negligence  must  be  proved  by  defendant's  evidence  is  erroneous, 
p.  73. 

From  Jasper  Circuit  Court;  Charles  W.  Hartley,  Judge. 

Action  by  William  J.  Keed  as  administrator  of  the  estate 
of  John  Reed,  Sr.,  deceased,  against  the  Pittsburgh,  Cin- 
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cinnati;  Chicago  &  St.  Louis  Railway  Company.  From  a 
judgment  on  a  verdict  for  plaintiff  for  $2,500^  defendant 
appeals.    Reversed. 

Oeorge  E.  Ross,  for  appellant. 

Jesse  E.  Wilson  and  John  W.  Talbot,  for  appellee. 

Black,  J. — In  the  appellee's  printed  brief,  for  the  filing 
of  which  the  time  was  extended  upon  the  written  applica- 
tion of  the  appellee,  there  is  what  purports  to  be  a  motion 
to  dismiss  the  appeal,  which  was  not  filed  separately,  or 
otherwise  than  as  a  portion  of  the  brief  on  the  merits.  The 
suggestions  of  reasons  for  the  dismissal  relate  to  the 

1.  precipe  for  the  transcript  on  appeal,   and  to  the 
clerk's  certificate,  and  to  the  appeal  bond.     There 

is  substantial  compliance  with  the  provisions  of  the  statute 
of  March  9,  1903  (Acts  1903,  p.  338,  §7,  §641g  Bums 
1905),  relating  to  the  clerk's  certificate  and  to  the  precipe, 
unless  the  fact  that  there  is  no  record  entry  of  the  filing  of 
the  precipe,  which  the  statute  says  the  appellant  "may  file 
with  the  clerk,"  is  a  material  defect.  A  written  precipe  is 
inserted  immediately  before  the  clerk's  certificate,  which 
expressly  refers,  in  the  language  of  the  statute,  to  "the 
above  and  foregoing  precipe."  We  think  there  is  a  sub- 
stantial compliance  with  the  statute  relating  to  the  precipe. 
What  is  claimed  to  be  a  defect  in  the  appeal  bond,  given 
for  the  purpose  of  an  appeal  in  term,  is  su^ested 

2.  as  a  reason  for  dismissal.     If  the  bond  was  not  suffi- 
cient for  the  accomplishment  of  the  purpose  to  take 

an  appeal  in  term,  an  appeal  in  vacation  would  not  thereby 

be  defeated.    Having  embraced  his  suggestions  for  dismissal 

in  his  brief  upon  the  merits,  the  appellee  must  be 

3.  treated  as  having  made  full   appearance,   and   as 
having  waived  notice  of  the  appeal.     If  the  bond 

was  insufficient  for  the  stay  of  execution,  he  could  take  such 
steps  below  as  he  deemed  advisable  for  his  protection  under 
such  conditions. 
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The  complaint  contained  four  paragraphs,  and  the  court 
overruled  a  demurrer  thereto  which,  in  the  body  thereof, 
was  as  follows:  "The  defendant  demurs  to  the 
4.  plaintiff's  complaint,  and  to  each  paragraph  thereof, 
and  for  cause  of  demurrer  says  said  complaint  does 
not,  nor  does  either  paragraph  thereof,  state  facts  sufficient 
to  constitute  a  cause  of  action."  This  was  a  joint  demurrer. 
It  was  not  a  demurrer  addressed  only  to  the  several  para- 
graphs of  the  complaint  separately  considered,  but  was  an 
attack  upon  the  complaint  as  a  whole,  and  admitted  the 
truth  of  all  the  facts  therein  stated,  for  the  purpose  of  test- 
ing their  sufficiency.  The  cases  relating  to  the  forms  of 
demurrers,  and  distinguishing  between  those  which  are 
joint  and  those  which  are  several,  are  not  in  all  respects 
uniform  in  their  holdings.  In  the  demurrer  before  us  there 
is  no  specification  of  the  several  paragraphs  of  the  com- 
plaint by  their  numbers,  and  the  demurrer  is  plainly  ad- 
dressed to  the  whole  complaint,  with  manifest  purpose  to  at- 
tack it  as  an  entirety,  though  there  is  also  manifest  a  purpose 
to  attack  each  paragraph  conjointly  with  the  whole  plead- 
ing; the  causes  of  demurrer  stated — an  essential  part  of  a 
demurrer — being  directed  as  such  against  the  whole  plead- 
ing, as  well  as  against  the  several  paragraphs.  The  court 
could  not  sustain  the  demurrer,  for  the  causes  assigned 
therein,  if  upon  consideration  of  the  whole  complaint  any 
paragraph  thereof  were  deemed  sufficient;  and  the  action 
of  the  court  in  overruling  the  demurrer  can  not  be  reviewed 
under  any  assignment  of  error  which  does  not  invite  a  con- 
sideration of  all  the  complaint,  and  could  not  be  reversed 
if  any  paragraph  were  found  sufficient  Without  taking 
space  to  discuss  the  authorities,  we  suggest  that  a  compari- 
son of  the  following  cases  wiU  afford  support  to  our  con- 
clusion: Earner  v.  Moorehead  (1864),  22  Ind.  354;  Ben- 
nick  V.  Chandler  (1877),  59  Ind.  354,  361;  Newly  v. 
Rogers  (1872),  40  Ind,  9;  Stone  v.  State,  ex  rel,  (1881), 
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75  Ind.  235;  Northwestern,  etc.,  Ins.  Co.  v.  Hazelett 
(1886),  105  Ind.  212,  216,  55  Am.  Rep.  192;  Hume  v. 
Dessar  (1867),  29  Ind.  112;  Silvers  v.  Junction  R.  Co. 
(1873),  43  Ind.  435;  Stanford  v.  Davis  (1876),  54  Ind. 
45;  Rownd  v.  State  (1898),  152  Ind.  39;  Maynard  v. 
Waidlich  (1901),  156  Ind.  562;  Mitchell  v.  Stinson 
(1881),  80  Ind.  324;  Meyer  v.  Bohlfing  (1873),  44  Ind. 
238 ;  Washington  Tp.  v.  Bonney  (1873),  45  Ind.  77 ;  Baker 
V.  Groves  (1891),  1  Ind.  App.  522;  Merrill  v.  Pepperdine 
(1894),  9  Ind.  App.  416. 

There  is  no  assignment  of  error  in  overruling  the  de- 
murrer to  the  complaint  as  a  whole ;  nor  is  it  assigned  that 
the  complaint  does  not  state  facts  sufficient  to  con- 

5.  stitute  a  cause  of  action.    Each  of  the  specifications 
of  supposed  error  relating  to  the  complaint  and  the 

action  of  the  court  upon  the  demurrer  assigns  error  in  over- 
ruling the  demurrer  to  a  certain  one  of  the  four  paragraphs 
of  complaint,  thus  treating  the  demurrer  as  several  and 
not  joint  Therefore  no  question  is  presented  relating  to 
the  complaint  or  to  the  ruling  upon  the  demurrer. 

The  court  overruled  the  motion  of  the  appellant  for  a  new 
triaL 

An  objection  urged  by  the  appellee  to  the  consideration 

of  the  instructions  to  the  jury,  on  the  ground  that  they  and 

the  exception  thereto  are  not  in  the  record  as  pro- 

6.  vided  for  by  the  statute  of  1903  is  sufficiently  met 
by  reference  to  the  closing  provision  of  that  statute 

(Acts  1903,  p.  338,  §9,  §641i  Bums  1905),  that  no  pro- 
vision of  the  act  shall  be  so  construed  as  to  preclude  any 
matter  from  being  made  a  part  of  the  record  by  bill  of 
exceptions  under  the  rules  of  practice  in  force  at  the  taking 
effect  of  the  statute. 

The  action  was  one  for  the  recovery  of  damages  for  the 
death  of  the  appellee's  intestate,  negligently  caused  by  the 
appellant's  running  a  car  against  him  at  a  street  crossing. 
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Among  the  instructions  given  by  the  court  of  its  own 

motion  was  the  following:     "(2)    The  court  instructs  the 

jury  that  the  plaintiff  need  not  afl&rmatively  prove 

7.  that  his  decedent  stopped,  looked  and  listened.    The 
presumption  is  that  he  did  so,  and  the  burden  of 

proof  that  he  did  not  stop,  look  and  listen  is  on  the  defend- 
ant railway  company,  and  must  be  proved  by  a  prepon- 
derance of  the  testimony  on  its  part."  In  the  absence  of  evi- 
dence to  the  contrary,  the  presumption  is  that  a  person  in- 
jured or  killed  by  collision  with  a  train  at  a  railroad  cross- 
ing, through  the  negligence  of  the  railroad  company,  exer- 
cised ordinary  care ;  and  where,  to  do  so,  he  should  stop,  look 
and  listen,  the  presumption,  where  there  is  no  evidence  on 
the  subject,  in  an  action  to  recover  for  his  injury  or  his 
death,  is  that  he  stopped,  looked  and  listened.  The  care  to 
be  exercised  by  a  traveler  on  a  highway  approaching 

8.  a  railroad  crossing  is  not  diminished  by  reason  of 
the  enactment  of  1899   (Acts  1899,  p.  68,  §369a 

Bums  1901),  relating  to  pleading  and  evidence  in  such 
cases;  but  the  presumption,  in  the  absence  of  evidence  on 
the  subject,  is  that  he  did  exercise  such  requisite  care,  his 
contributory  negligence  being  by  that  statute  made  matter 
of  defense.  The  burden  of  establishing  such  defense  is 
upon  the  defendant,  and  so  continues  throughout 

9.  the  case.     It  must  be  presumed  in  such  case,  until 
the    defense   of   contributory   negligence   has    been 

sufficiently  proved,  that  the  person  killed  or  injured  was 
free  from  contributory  negligence  in  all  respects.  See 
Nichols  V.  Baltimore,  etc.,  B.  Co.  (1904),  33  Ind.  App. 
229;  Chicago,  etc.,  B.  Co.  v.  Turner  (1904),  33  Ind.  App. 
264;  Harris  v.  Pittsburgh,  etc.,  B.  Co.  (1904),  32  Ind. 
App.  600;  Chicago,  etc.,  B.  Co.  v.  Laporte  (1904),  33  Ind. 
App.  691;  Continental  Improvement  Co.  v.  Stead  (1877), 
95  TJ.  S.  161,  24  L.  Ed.  403;  Texas,  etc.,  B.  Co.  v.  Gentry 
(1896),  163  U.  S.  353,  16  Sup.  Ct.  1104,  41  L.  Ed.  186; 
Southern  Ind.  B.  Co.  v.  Peyton  (1902),  157  Ind.  690. 
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If  the   contributory  negligence   constituting   a   defense 
appears  from  the  evidence,  it  is  not  material  whether  it 

appears  from  the  evidence  of  the  defendant  or  that 
10.     of  the  plaintiff.     Cleveland,  etc.,  R.  Co.  v.  Coffman 

(1903),  30  Ind.  App.  462;  City  of  Evansville  v. 
Christy  (1902),  29  Ind.  App.  44;  Howard  v.  Indianapolis 
St.  R.  Co.  (1902),  29  Ind.  App.  614.  An  instruction  in 
such  form  that  the  jury  may  imply  therefrom  that  the  de- 
fense of  contributory  negligence  on  the  part  of  the  plaintiff 
can  be  established  only  by  testimony  of  the  defendant's  wit- 
nesses, is  materially  erroneous.  Indianapolis  St.  R.  Co.  v. 
Taylor  (1902),  168  Ind.  274;  Cleveland,  etc.,  R.  Co.  v. 
Miles  (1904),  162  Ind.  646;  Pittsburgh,  etc.,  R.  Co.  v. 
Lightheiser  (1904),  163  Ind.  247;  Pittsburgh,  etc.,  R.  Co. 
v.  Collins  (1904),  163  Ind.  669.  The  instruction  above 
quoted,  instead  of  referring  the  jury  to  all  the  evidence  on 
the  subject,  directed  its  attention  to  "the  preponderance  of 
the  testimony"  on  the  part  of  the  appellant.  This  was 
adapted  to  mislead,  and,  under  the  authorities  above  cited, 
was  erroneous.  Our  attention  has  not  been  directed  to  any 
instruction  by  which  the  error  in  this  one  is  corrected,  and 
upon  examination  of  the  instructions  given  we  do  not  ob- 
serve such  a  correction. 

Judgment  reversed,   with   direction  to  grant  leave,   if 
asked,  to  amend  the  complaint. 


State,  ex  eel.  Niece,  v.  Soale,  Administra- 
tor, ET  AL. 

[No.  5,413.     Filed  June  27,  1905.] 

1.  Intoxicating  Liquors. — Statutes. — Sales  to  Intoxicated  Per- 
sons.-^Liability.'— Bonds.— Under  §7288  Bums  1901,  §5323  R.  S. 
1881,  a  saloon-keeper  is  liable  personally  and  upon  his  bond,  for 
injuries  to  the  person,  property  or  means  of  support  of  anyone, 
by  reason  of  his  sales  of  liquor  to  an  intoxicated  person,    p.  75. 
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2.  Intoxicating  Liquors. — Bonds. — Deaths  of  PrincipaL — The 
death  of  the  principal  on  a  bond  given  under  §7279  Bums  1901, 
§5315  R.  S.  1881,  does  not  relieve  the  sureties  thereon,    p.  76. 

3.  Same. — Bonds. — Sales  to  Intoxicated  Persons. — An  action  ex 
delicto  as  well  as  upon  his  bond  may  be  maintained  agrainst  a 
saloon-keeper  for  the  sales  of  intoxicating  liquor  to  an  intoxi- 
cated person,     p.  76. 

4.  Same. — Damages. — "Means  of  Support." — The  killing  of  an 
infant's  father  is  a  deprivation  of  such  infant  of  its  ''means  of 
support/'  within  §7288  Bums  1901,  §5323  R.  S.  1881,  creating  a 
cause  of  action  for  unlawful  sales  of  liquor  in  certain  cases, 
p.  77. 

5.  Infants.  —  When  Personal  Rights  Attach.  —  The  personal 
rights  of  an  infant  do  not  attach  until  birth,    p.  79. 

6.  Same.  —  Posthumous.  —  Damages.  —  Intoxicating  Liquors.  — 
Bonds. — Loss  of  Support. — A  child,  en  ventre  sa  mere  at  the 
time  of  its  father's  death  caused  by  the  unlawful  sale  of  in- 
toxicating liquors  by  a  saloon-keeper,  can,  after  its  birth,  main- 
tain an  action  on  such  saloon-keeper's  bond  for  damages  for  loss 
of  its  means  of  support,    p.  79. 

From  Vigo  Circuit  Court ;  James  E.  Piety,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of  Wesley 
S.  Niece,  against  Wilson  II.  Soale  as  administrator  of  the 
estate  of  Charles  L.  Markin,  deceased,  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals.    Reversed. 

Foley  &  Royse,  for  appellant 
Wilson  H.  Soale,  for  appellees. 

CoMSTOCK,  J. — This  action  was  brought  by  relator  under 
§7288  Burns  1901,  §5323  R.  S.  1881,  on  a  liquor  dealer's 
bond  executed  under  §7279  Burns  1901,  §5315  R.  S.  1881, 
against  tlie  principal  and  sureties  on  said  bond,  to  recover 
for  the  damage  to  himself,  alleged  to  have  been  caused  by 
the  principal  by  the  sale  of  liquor  to  one  Carrington,  and  re- 
lator's lather,  while  they  were  both  intoxicated,  whereby 
it  is  alleged  relator's  father  was  killed  and  relator  injured 
in  his  means  of  support.  The  amended  complaint  shows 
that  after  the  commencement  of  the  suit  Charles  L.  Markin, 
the  principal  on  the  bond,  died,  and  his  administrator 
was  substituted  as  defendant.  The  bond  is  made 
part  of  the  complaint  by  exhibit.     A  demurrer  was  sus- 
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tained  to  said  amended  complaint,  and,  relator  refusing  to 
plead  further,  judgment  was  rendered  on  the  demurrer  in 
favor  of  appellees  for  cost. 

Upon  this  ruling  of  the  court  the  relator  asks  that  the 
judgment  he  reversed. 

The  complaint  alleges  that  Charles  L.  Markin  sold  in- 
toxicating liquor  to  one  Carrington  while  both  Niece,  re- 
lator's father,  and  Carrington  were  intoxicated,  and 

1.  that  on  account  of  said  intoxication  said  Niece  and 
Carrington  quarrelled,  and  Carrington  shot  and 
killed  Niece;  that  said  relator,  Wesley  S.  Niece,  was  born 
two  months  after  the  death  of  his  father,  and  was  depend- 
ent upon  his  said  father  for  support;  that  his  said  father 
was  able-bodied,  in  good  health  and  capable  of  earning  a 
living  for  the  relator. 

The  bond  was  in  the  form  required  by  §7279,  supra,  and 
provided  that  Markin  should  keep  an  orderly  and  peaceable 
house,  pay  all  fines  and  costs  that  might  be  assessed  against 
him  for  any  violations  of  the  provisions  of  this  act,  and 
pay  all  judgments  of  civil  damages  growing  out  of  unlawful 
sales  that  may  be  assessed  against  him. 

Section  twenty  of  "An  act  to  regulate  and  license  the  sale 
of  spirituous,  vinous  and  malt  and  other  intoxicating 
liquors,"  etc.,  approved  March  17,  1875  (Acts  1875 
[s.  s.],  p.  55,  §7288  Bums  1901,  §5323  R.  S.  1881),  is 
as. follows:  "Every  person  who  shall  sell,  barter,  or  give 
away  any  intoxicating  liquors,  in  violation  of  any  of  the 
provisions  of  this  act,  shall  be  personally  liable,  and  also 
liable  on  his  bond  filed  in  the  auditor's  oflSce,  as  required  by 
section  four  of  this  act,  to  any  person  who  shall  sustain  any 
injury  or  damage  to  his  person  or  property  or  means  of 
support  on  account  of  the  use  of  such  intoxicating  liquors, 
so  sold  as  aforesaid,  to  be  enforced  by  appropriate  action 
in  any  court  of  competent  jurisdiction."  Section  fifteen  of 
said  act  (Acts  1875  [s.  s.],  p.  55)  is  in  these  words:  "Any 
person  who  shall  sell,  barter,  or  give  away  any  spirituous, 
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vinous  or  malt  liquors  to  any  person  at  the  time  in  a  state 
of  intoxication,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  not 
less  than  $10  nor  more  than  $50." 

It  was  held  by  the  Supreme  Court  in  Mulcahey  v.  Givens 
(1888),  115  Ind.  286,  288,  thai  section  twenty  is  to  be 
construed  as  if  it  read:  "Every  person  who  shall  [sell,] 
barter  or  give  away  any  spirituous,  vinous  or  malt  liquors 
to  any  person  at  the  time  in  a  state  of  intoxication,  shall  be 
personally  liable,  and  also  liable  on  his  bond  *  .  *  *  to 
any  person  who  shall  sustain  any  injury  or  damage  to  his 
person  or  property,  or  means  of  support,  on  account  of  the 
use  of  such  intoxicating  liquors."  Continuing  the  court 
said:  "As  thus  construed,  the  right  to  prosecute  a  civil 
action  under  that  section  for  the  sale  of  alcoholic  liquors  to 
a  person  in  a  state  of  intoxication  was  neither  abridged  nor 
taken  away  by  the  subsequent  enactment  of  §2092  R.  S. 
1881  [§2188  Burns  1901]."  So  that  §7288,  supra,  gives 
a  remedy  against  the  saloon-keeper  personally  and  against 
the  saloon-keeper  and  his  sureties  on  his  official  bond,  and 
the  remedies  are  distinct,  and  the  person  has  his  choice  be- 
tween them.  Wall  v.  State,  ex  rel,  (1894),  10  Ind.  App. 
530;  Brandt  v.  State,  ex  rel.  (1897),  17  Ind.  App.  311. 

The  liability  of  the  principal  and  sureties  on  the  bond 
given  under  the  provisions  of  §7279,  supra,  is  not 

2.  destroyed  by  the  death  of  the  principal.     Moriarty 
V.  Bartlett  (1884),  34  Hun  272. 

The  act  alleged  to  have  caused  the  breach  of  the  contract 

is  an  act  for  which  the  wrongdoer  may  also  be  liable  ex 

delicto.     In  Homire  v.  Halfman  (1901),  156  Ind. 

3.  470,  in  which  numerous  cases  are  collected  upon  the 
various  questions  arising  upon  the  statute  under  con- 
sideration, the  Supreme  Court  held  that  where  a  saloon- 
keeper sold  intoxicating  liquors  to  a  person  who  was  at  the 
time  intoxicated,  in  consequence  of  which  sale  the  latter 
became  so  crazed  that  he  committed  murder,  and  was  sent 
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to  the  penitentiary,  the  wife  of  the  intoxicated  person  may 
maintain  an  action  against  the  saloon-keeper,  under  sections 
fifteen  and  twenty  of  the  act  of  1875,  supra,  tor  the  loss  of 
means  of  support. 

That  an  infant  is  deprived  of  its  means  of  support  by 
the  wrongful  killing  of  its  father  must  be  conceded. 

4.  Wall  V.  State,  ex  reL,  supra;  Brandt  v.  State,  ex  reL, 
supra. 

It  follows  that  it  only  remains  to  determine  whether  an 
infant  bom  two  months  after  the  death  of  its  father  is  in- 
jured by  such  wrongful  killing.  In  support  of  the  proposi- 
tion that  the  beneficiary  in  the  case  at  bar  can  not  maintain 
an  action  for  injury  received  by  him  before  birth  appellee 
cites  Allaire  v.  St.  Luke's  Hospital  (1900),  184  111.  359, 
56  X.  E.  638,  48  L.  R.  A.  225,  75  Am.  St.  176 ;  Dietrich  v. 
Inhabitants  of  Northampton  (1884),  138  Mass.  14,  52  Am. 
Sep.  242;  Gorman  v.  Budlong  (1901),  23  E.  I.  169,  49 
Atl.  704,  55  L.  R.  A.  118,  91  Am.  St.  629. 

In  Allaire  v.  St.  Luke's  Hospital,  supra,  the  mother  of 
the  infant  and  the  unborn  infant  were  injured  by  an  ele- 
vator in  a  hospital  in  which  the  mother  was  a  patient.  Ten 
days  before  the  time  for  the  natural  birth  of  the  plaintiff, 
the  mother  became  a  patient.  The  court  held  that  at  the 
tinae  of  the  alleged  injury  the  plaintiff  was  a  part  of  his 
mother,  and  that  an  action  could  not  be  maintained.  The 
court  refers  to  Dietrich  v.  Inhabitants  of  Northampton, 
supra.  In  that  case  the  mother  was  advanced  four  or  five 
months  in  pregnancy,  and  slipped  and  fell  by  reason  of  a 
defect  in  the  highway,  the  consequence  of  which  was  a 
miscarriage.  Plaintiff  was  alive  when  delivered,  but  was 
too  little  advanced  in  foetal  life  to  survive.  Action  was 
brought  by  administrator  of  deceased  infant  under  the 
statute  authorizing  an  action  for  the  benefit  of  the  mother 
or  next  of  kin.  The  trial  and  supreme  courts  both  held  that 
the  action  could  not  be  maintained,  the  latter  saying: 
"Taking  all  of  the  foregoing  considerations  into  account, 
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and  further,  that,  as  the  unborn  child  was  a  part  of  the 
mother  at  the  time  of  the  injury,  any  damage  to  it  which 
was  not  too  remote  to  be  recovered  for  at  all  was  recoverable 
by  her,  we  think  it  clear  that  the  statute  sued  upon  does  not 
embrace  the  plaintiff's  intestate  within  its  meaning/'  The 
same  case  refers  to  Walker  v.  Great  Northern  R.  Co. 
(1891),  28  L.  R.  Ir.  69.  In  the  case  last  named,  Annie 
Walker,  mother  of  the  plaintiff,  became  a  passenger  on 
defendant's  railway,  and  was  so  received  by  defendant,  and 
defendant  so  carelessly  and  negligently  conducted  itself  in 
carrying  said  Annie  Walker  and  in  managing  its  railway 
that  plaintiff  was  thereby  injured,  crippled  and  deformed. 
A  demurrer  was  sustained  to  the  statement  of  claim,  all  the 
judges  concurring  in  the  opinion  that  it  was  defective  in 
not  showing  a  contractual  relation  between  the  plaintiff  and 
the  railroad  company,  but  merely  averring  a  contract  be- 
tween the  mother  of  the  plaintiff  and  the  company.  The 
question,  liowever,  whether  such  an  action  could  be  main- 
tained by  an  infant  who,  at  the  time  of  the  alleged 
injury,  was  in  its  mother's  womb,  was  discussed  elab- 
orately by  both  court  and  counsel.  Harrison,  J.,  while 
basing  his  decision  on  the  insufficiency  of  the  state  of  the 
claim,  says  in  his  opinion:  "When  the  accident  occurred 
on  the  12th  of  June  the  plaintiff  was  still  unborn,  and  had 
no  existence  apart  from  her  mother,  who  was  the  only  per- 
son whom  the  defendants  contracted  to  carry."  Johnson,  J., 
in  his  opinion,  says:  "As  matter  of  fact,  when  the  act  of 
negligence  occurred  the  plaintiff  was  not  in  esse,  was  not  a 
person,  or  a  passenger,  or  a  human  being.  Her  age  and  her 
existence  are  reckoned  from  her  birth,  and  no  precedent  has 
been  found  for  this  action."  To  the  same  effect  is  Gorman 
V.  Budlong,  supra.  This  case  cites  and  quotes  from  Allaire 
V.  St  Luke's  Hospital,  supra,  and  Walker  v.  Great  North- 
em  R.  Co,,  supra. 

The  foregoing  cases  rely  upon  the  personal  rights  and 
personal  injuries  of  an  unborn  infant     Personal  rights  of 
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an  infant  do  not  occur  until  birth.    Up  to  that  time, 

5.  personal  rights  of  an  infant  are  not  distinguishable 
from  those  of  the  mother.     In  each  of  them  the 

property  rights  of  the  infant  are  recognized.  Under  the 
common  law,  property  rights  of  the  infant  relate  to  the  time 
of  conception.  "Lord  Hardwicke,  discussing  the  same 
question,  held  that  a  child  in  the  mother's  womb  is  a  pelrson 
in  rerum  natura,  and  that  by  the  rules  of  the  civil  and  com- 
mon laws  'she  (the  child)  was  to  all  intents  and  purposes  a 
child  as  if  bom  in  her  father's  lifetime.'  Speaking  of  the 
civil  law,  which  limits  the  operation  of  this  rule  to  cases 
where  it  is  for  the  benefit  of  the  child  to  be  considered  as 
bom,  he  says  it  is  to  be  considered  as  living  for  all  pur- 
poses." Nelson  v.  Galveston,  etc.,  R.  Co,  (1890),  78  Tex. 
621,  14  S.  W.  1021,  11  L.  R  A.  391,  22  Am.  St.  81; 
Harper  v.  Archer  (1845),  4  Sm.  &  Mar.  99,  43  Am.  Dec. 
472,  and  numerous  cases  cited  in  the  foot-notes;  Common- 
wealth  V.  Parker  (1845),  9  Met  263,  43  Am.  Dec  396; 
In  re  Winne  (1869),  1  Lans.  508;  Marsellis  v.  Thal- 
himer  (1830),  2  Paige  35,  21  Am.  Dec  66;  1  Blackstone's 
Comm.,  130. 

An  infant  may  recover  for  the  loss  of  support  caused  by 

the  wrongful  killing  of  its  father  by  another,  although  the 

infant  was  en  ventre  sa  mere  at  the  time  the  wrong- 

6.  f  ul  killing  occurred.  It  is  said  in  1  Shearman  &  Bed- 
field,  Negligence  (5th  ed.),  §133:   "When  the  right 

of  action  is  given  to  a  child,  a  child  en  ventre  sa  mere  can 
sue;"  citing  Texas,  etc.,  R.  Co.  v.  Robertson  (1891),  82 
Tex.  657,  17  S.  W.  1041,  27  Am.  St.  929,  and  Nelson  v. 
Galveston,  etc.,  R.  Co.,  supra. 

In  Nelson  v.  Galveston,  etc.,  R.  Co.,  supra,  the  statute  of 
Texas  is  set  out  as  follows:  "The  action  shall  be  for  the 
sole  and  exclusive  benefit  of  the  surviving  *  *  *  chil- 
dren *  *  *  of  the  person  whose  death  shall  have  been 
so  caused,"  etc.  The  court  held  that  the  word  children  used 
in  the  statute  includes  a  posthumous  child.     Such  child  is 
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entitled  to  share  equally  with  other  children  of  the  deceased 
in  the  benefit  of  such  action.  The  George  &  Richard 
(1871),  L.  R.  3  A.  &  E.  466;  BUhe  v.  Midland  B.  Co. 
(1852),  18  Q.  B.  (83  E.  C.  L.)  93;  Quinlen  v.  Welch 
(1893),  69  Hun  584,  23  N.  Y.  Supp.  963. 

The  language  of  the  statute  (§7288  Bums  1901,  §5323 
R.  S.  1881)  makes  every  person  who  sells  intoxicating 
liquor  in  violation  of  the  act  personally  liable  and  also 
liable  on  his  bond  to  any  person  who  shall  sustain  any 
injury  or  damage  to  his  person  or  property  or  means  of  sup- 
port on  account  of  the  use  of  such  intoxicating  liquors.  The 
case  of  Quinlen  v.  Welch,  supra,  was  brought  under  a  stat- 
ute very  similar  to  ours.  The  court  says:  "Our  attention 
has  been  called  to  no  case  in  which  the  civil  damage  act  has 
become  the  subject  of  judicial  construction  as  to  this  ques- 
tion. The  statute  gives  to  a  child  the  right  of  action  for  an 
injury  to  its  means  of  support.  A  child  during  the  years 
of  its  infancy  before  arriving  at  an  age  that  it  can  care  for 
and  maintain  itself  is  entitled  to  receive  support  from  the 
parent,  and  if  deprived  of  such  parent,  suffers  damage  in 
its  means  of  support.  An  unborn  child,  if  subsequently 
bom  alive,  if  deprived  of  a  parent  suffers  in  its  means  of 
support  equally  with  the  children  that  were  living  at  the 
time  of  the  decease  of  such  parent.  Such  a  child,  as  we 
liave  seen,  is  regarded  as  in  being  and  is  placed  upon  an 
even  footing  with  the  living  children  in  reference  to  the  dis- 
tribution of  the  estate  of  a  deceased  parent;  and  no  reason 
is  apparent  why  the  same  rights  should  not  be  extended  to 
such  a  child  under  the  act  in  question."  By  the  weight  of 
the  decisions  no  distinction  between  the  rights  of  a  post- 
humous child  and  one  bom  during  the  lifetime  of  the  parent 
should  be  made.  This  is  the  doctrine  of  the  celebrated  case 
of  Thellusson  v.  Woodford  (1799),  4  Ves.  *227,  11  Ves. 
112. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  appellant's  complaint. 
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Perry -Matthews -BusKiRK  Stone    Company  v. 

Speer. 

[No.  5,059.     Filed  June  28,  1905.] 

1.  Appeal  and  Error. — Several  Assignments. — Joint  Exceptions. 
— ^Where  the  demurrer  to  a  complaint  in  four  paragraphs  ques- 
tions ihe  sufficiency  of  each  paragraph  and  a  joint  exception  is 
taken  to  the  overruling  of  such  demurrer,  a  several  assignment 
on  appeal  should  present  the  question  of  the  sufficiency  of  each 
paragraph  of  such  complaint.  Southern  Ind.  R.  Co.  v.  Harrell 
(1904),  161  Ind.  689;  Noonan  v.  BeU  (1902),  159  Ind.  329, 
eontrct,    p.  81. 

2.  Same. — Erroneous  Ruling. — Precedent. — Appellate  Court. — 
Transfer. — ^When  the  Appellate  Court  concludes  that  a  ruling 
precedent  of  the  Supreme  Court  is  erroneous,  it  will  transfer 
the  cause  accompanied  by  the  reasons  for  its  conclusion  to  the 
Supreme  Court  with  a  recommendation  that  such  ruling  prece- 
dent be  overruled,     p.  82. 

From  Monroe  Circuit  Court;  Ira  C.  Batman,  Special 
Judge. 

Action  by  George  W.  Speer  as  administrator  of  the  estate 
of  Frank  Teague,  deceased,  against  the  Perry-Matthews- 
Buskirk  Stone  Company.  From  a  judgment  for  plaintiff 
on  a  verdict  for  $4,500,  defendant  appeals.  (On  transfer 
to  Supreme  Court,  dismissed  by  agreement)  Cause  trans- 
ferred to  Supreme  Court, 

E.  C.  Field,  J.  E.  Henley,  H,  R,  Kurrie  and  H.  A.  Hick- 
m,an,  for  appellant. 

East  £  East  and  McHenry  Owen,  for  appellee. 

RoBY,  J. — The  complaint  is  in  four  paragraphs.     The 
defendant  demurred  to  each  of  said  paragraphs.     These  de- 
murrers were  overruled,  and  a  joint  exception  re- 
1.     served.      The    assignment  of  error    challenges    the 
action  of  the  court  in  overruling  the  separate  de- 
murrer to  each  paragraph  of  the  complaint. 

Vol.  3G— C 
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In  Southern  Ind.  B.  Co.  v.  Harrell  (1904),  161  Ind. 
689,  63  L.  R  A.  460,  and  in  Noonan  v.  Bell  (1902),  159 
Ind.  329,  such  exception  is  held  to  be  in  gross,  and  to  pre- 
sent no  question  on  appeal.  We  are  of  the  opinion  that  the 
single  ruling  of  the  court  held  that  each  of  the  paragraphs 
of  the  complaint  was  suflBcient,  and  that  the  character  of 
the  exception  to  such  ruling  must  be  determined  from  the 
character  of  the  demurrer  and  the  ruling  thereon.  The  de- 
murrer was  addressed  to  each  paragraph ;  the  ruling  was  of 
necessity  a  ruling  upon  the  separate  demurrer  to  each  para- 
graph. Therefore  the  exception  must  necessarily  be  dis- 
tributed to  the  ruling  on  the  demurrer  as  to  each  paragraph, 
and  be  sufficient,  under  a  separate  assignment,  to  require 
an  appellate  tribunal  to  pass  on  the  sufficiency  of  each 
paragraph. 

The  cases  above  cited  being  in  conflict  with  this 

2.     view,  this  case  is  transferred  to  the  Supreme  Court, 
with  the  recommendation  that  such  cases  be  over- 
ruled. 


Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  The  State. 

[No.   2,272.     Filed   May   12,   1905.     Motion   to   reinstate  denied 

June  29,  1905.] 

Appeal  and  Error. — Dismissal. — Motion  to  Reinstate, — Where 
the  transcript  upon  appeal  became  lost,  and  upon  the  order  of 
the  Appellate  Court  to  file  a  substituted  transcript  the  appel- 
lant filed  a  "partial  transcript"  with  no  assignment  of  errors, 
and  no  reason  was  given  why  such  assignment  was  not  substi- 
tuted, such  appeal  will  be  dismissed;  and  where  appellant  has 
not  supplied  such  omission,  a  motion  to  reinstate  such  appeal 
will  be  overruled. 

From  the  Boone  Circuit  Court;  Stephen  Neal,  Judge. 
Prosecution  by  the  State  of  Indiana  against  the  Cleve- 


MAY  TERM,  1906.  83 

Clevelandy  etc.,  R.  Co.  v.  State— 36  Ind.  App.  82. 

land,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 
From  a  judgment  of  conviction,  defendant  appeals.  Appeal 
dismissed  and  motion  to  reinstate  overruled. 

John  T.  Dye,  Ralston  &  Keefe  and  Elliott,  Elliott  & 
Littleton,  for  appellant. 

Peb  Cubiam. — Ordered  that  the  above-entitled  appeal  be 
dismissed. 

On  Petition  to  Reinstate. 

Peb  Cubiam. — In  May,  1901,  this  court  directed  the 
clerk  to  notify  the  parties  and  attorneys  in  this  cause  to 
cause  the  record  and  all  papers  filed  therein  to  be  returned 
to  the  clerk's  office  within  thirty  days  from  that  date.  Sub- 
sequently, in  October,  1901,  the  court  made  the  following 
order:  ''It  appearing  that  the  record  and  papers  in  this 
cause  are  off  the  files,  and  can  not  be  found,  it  is  ordered 
that  the  appellant  substitute  the  record  and  papers,  and 
cause  such  substituted  record  and  papers  to  be  filed  within 
thirty  days  from  this  date,  and  the  clerk  is  directed  to  serve 
upon  appellant,  or  its  attorneys,  a  certified  copy  of  this 
order  forthwith."  On  November  8,  1901,  within  the  time 
above  specified,  appellant  filed  a  "partial  transcript  with 
appellant's  motion  to  vacate  order  for  substitution  and  to 
reverse  the  judgment  of  the  trial  court."  Along  with  this 
partial  transcript  were  filed  certain  affidavits  and  a  copy  of 
appellant's  brief  filed  September  28,  1896,  soon  after  the 
transcript  was  filed.  This  partial  transcript  filed  does  not 
contain  any  assignment  of  errors,  nor  is  any  reason  given 
for  not  substituting  the  assignment  of  errors  when  the  par- 
tial record  was  substituted  and  filed  Xovember  8,  1901. 
The  partial  transcript  filed  properly  shows  enough  of  the 
proceedings  in  the  trial  court  to  present  to  this  court  for 
review,  under  an  assignment  of  error  to  that  effect,  the  ac- 
tion of  the  trial  court  in  overruling  the  motion  to  quash  the 
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indictment  But  as  this  partial  transcript  contained  no 
assignment  of  errors,  and  no  reason  was  shown  for  not  sub- 
stituting the  assignment  of  errors,  the  cause  was,  on  May 
12,  1905,  dismissed,  without  a  written  opinion,  and,  as  the 
record  is  now  as  it  was  then,  the  motion  to  reinstate  is  over- 
ruled. 


St.  Joseph  MAKUFACTURma  Company  et  al.  v. 

Hubbard  et  al. 

[No.  5^70.     FUed  June  29,  1906.] 

1.  Trial.  —  Mcuter  Commissioner,  —  Referee.  —  Statutes.  —  The 
trial  court's  appointment  of  a  person  to  report  his  finding  of 
certain  facts  and  also  the  evidence  in  the  cause,  is  not  a  refer- 
ence to  a  referee  as  provided  by  §§565-567  Bums  1901,  §§556- 
558  R.  S.  1881,  but  is  a  reference  to  a  master  commissioner 
under  §1462  et  seq.  Bums  1901,  §1397  et  seq.  R.  S.  1881.    p.  89. 

2.  Appeal  and  Error. — Master's  Report. — New  Trial. — How 
Questions  Presented  on  Appeal. — Where  a  reference  has  been 
made  to  a  master  and  he  has  reported  the  evidence  and  his 
findings  thereon,  questions  relating  to  the  evidence  and  its  suffi- 
ciency should  be  included  in  a  motion  for  a  new  trial,  and  the 
ruling  on  such  motion  assigned  as  error.  Such  questions  can 
not  be  assigned  as  error  independently  on  appeal,    p.  90. 

3.  Trial. — Master  Commissioner. — Motion  to  Refer  Cause  Back 
for  Further  Evidence. — A  motion  to  refer  a  cause  back  to  the 
master  for  the  hearing  of  further  evidence  must  show  some  1^^ 
reason  why  such  evidence  should  be  heard,    p.  91. 

4.  Same. — Master  Commissioner's  Report. — Exceptions. — Excep- 
tions to  the  report  of  a  master  must  state  with  particularity  the 
errors  alleged  to  have  been  committed,  and  if  such  exceptions 
are  overruled,  such  questions  must  be  saved  by  a  proper  bill  of 
exceptions  thereon,    p.  92. 

5.  Same.  —  Master  Commissioner. — Report. — Exceptions. — Duty 
of  Court. — A  master's  report  of  the  evidence  and  his  findings 
in  a  cause  are  merely  advisory  to  the  trial  court,  and  the  ques- 
tions sought  to  be  raised  on  such  evidence  or  upon  the  report 
must  be  presented  to  the  trial  court;  and  the  rulings  of  the 
trial  court  become  the  basis  of  the  assignment  of  errors  on 
appeal,    p.  93. 
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6.  New  Trial. — Erroneatis  Admission  of  Evidence  by  Master, — 
The  erroneous  admission  of  evidence  by  the  master,  who  hears 
and  reports  the  evidence  in  a  cause,  is  not  a  reason  for  a  new 
trial,    p.  94. 

From  St  Joseph  Circuit  Court;  TT.  A.  Funic,  Judge. 

Suit  by  Willard  W.  Hubbard  and  another  against  the 
St  Joseph  Manufacturing  Company  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.     Affirmed. 

James  A.  Peterson,  Milton  Higgins  and  Oeorge  Brad- 
shaw,  for  appellants. 

Anderson,  Du  Shane  &  Crabill,  for  appellees. 

KoBiNSON,  J. — Each  of  the  first  thirty-four  paragraphs 
of  appellees'  amended  complaint  is  based  upon  a  note  exe- 
cuted by  appellant  company  and  owned  by  appellee  Hub- 
bard ;  the  next  paragraph  is  based  upon  an  account  against 
appellant  company  and  in  favor  of  appellee  Niles ;  and  the 
remaining  paragraph  alleges  the  character  of  the  property 
comprising  the  assets  of  the  company,  that  the  appellant 
company  is  insolvent,  that  appellees  own  all  its  indebted- 
ness, and  asks  for  a  receiver  to  sell  the  property  and  pay  the 
claims.  Christian  Hanson,  Lawrence  Nelson,  Frank  A. 
Helmer  and  James  A.  Peterson,  executors  of  the  will  of 
Andrew  Peterson,  deceased,  and  the  State  Bank  of  Chi- 
cago, trustee  named  in  such  will,  were  made  parties  defend- 
ant, and  filed  answer  in  denial.  Appellant  company  filed 
an  answer  in  general  denial. 

It  was  stipulated  by  the  parties  that  appellants,  under 
the  general  denial,  might  introduce  any  evidence  they  might 
have  in  denial  of  the  averments  of  the  complaint,  and  it  was 
ordered  by  the  court  that  under  this  stipulation  the  appel- 
lants might  introduce  such  evidence  as  they  had  in  denial 
of  the  material  averments  of  the  complaint ;  that  they  might 
have  an  accounting  by  Niles  as  to  all  receipts,  expenditures, 
purchases,  loans,  credits  and  debts  of  appellant  corporation, 
and  all  matters  relating  to  the  management  and  business  of 
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the  company  while  under  his  control  and  management ;  that 
appellants  might  introduce  any  evidence  they  had  in  rela- 
tion to  such  account  and  transactions  had  by  Xiles  while 
acting  as  secretary,  treasurer  and  general  manager  of  the 
corporation,  including  any  evidence  of  mismanagement  by 
him  in  the  discharge  of  his  duties  as  such  general  manager, 
and  any  loss  or  damage,  if  any,  to  the  company  or  its  stock- 
holders by  reason  of  such  mismanagement ;  that  they  might 
introduce  any  evidence  they  had  against  the  notes  or  other 
claims  of  appellees,  or  against  allowing  interest  on  any  such 
claim;  that  they  might  show  the  statute  of  limitations,  if 
desired,  against  any  claim,  the  actual  value  of  the  property, 
and  whether  it  be  for  the  interests  of  the  stockholders  to 
meet  and  elect  a  full  board  of  directors,  who  should  be  in- 
structed to  reorganize  the  company,  and  whether  a  receiver 
should  be  appointed;  that  appellees  should  have  the  right 
to  rebut  any  testimony  offered  by  appellants;  that  Niles 
should  have  the  right  to  prove  all  payments  made  to  him  by 
the  company,  and  all  property  and  money  received  by  him 
from  or  on  account  of  the  company,  as  the  same  appear  on 
the  books  of  the  company,  as  if  he  had  set  forth  all  these 
items  in  his  complaint,  and  might  prove  all  the  charges 
made  against  him  that  appear  on  the  books  of  the  company 
as  fully  as  if  in  his  complaint  he  had  set  forth  a  full  item- 
ized statement  thereof. 

By  agreement  Francis  E.  Lambert  was  appointed  master 
commissioner  to  examine  into  all  the  issues,  take  evidence, 
and  report  to  the  court  the  indebtedness,  if  any,  due 
appellees,  and  also  state  the  character,  kind  and  value  of  the 
property  of  the  company.  He  was  to  make  a  full  report  of 
all  the  evidence  heard  by  him,  and  also  his  rulings  as  to  the 
admission  and  rejection  of  evidence,  and  all  rulings  and 
exceptions  relating  thereto. 

The  master  commissioner,  in  his  report  filed,  finds  that 
the  St.  Joseph  Manufacturing  Company  is  a  corporation 
organized  and  doing  business  under  the  laws  of  this  State ; 
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that  the  company  is  indebted  to  Hubbard  on  notes,  as  set 
forth  in  his  complaint,  in  the  sum  of  $32,216.36,  for  prin- 
cipal and  interest,  together  with  the  sum  of  $650  attorneys' 
fees,  making  a  total  amount  of  $32,866.36  due  Hubbard 
from  the  company;  that  the  company  is  indebted  to  Niles 
on  account  for  money  advanced  and  disbursed,  as  set  forth 
in  the  complaint,  in  the  sum  of  $25,617.52;  that  the  St 
Joseph  Manufacturing  Company  is  insolvent ;  that  the  com- 
pany is  the  owner  of  certain  real  estate,  which  is  particu- 
larly described;  that  the  total  value  of  the  real  estate  is 
$15,000 ;  that  the  total  value  of  the  personal  property,  ex- 
clusive of  bills  and  accounts  receivable,  belonging  to  the 
company,  is  $15,372.12;  that  the  water-power  is  worth 
$4,500 ;  that  the  value  of  the  accounts  and  bills  receivable 
is  $4,000,  and  that  the  real  estate  should  be  sold  in  certain 
parcels,  as  in  the  report  set  out 

With  this  report  the  commissioner  also  reported  the  evi- 
dence heard  by  him,  which  was  also  filed  in  the  circuit 
court.  The  report  is  dated  June  24,  1903,  and  was  filed 
June  29,  1903.  Thereupon  the  appellants  moved  the  court 
that  the  report  be  referred  back  to  the  master,  with  instruc- 
tions to  take  further  evidence  of  appellee  Niles  as  to  the 
sales,  purchases,  receipts,  expenditures  and  gross  profits  of 
the  company  for  each  year  he  acted  as  secretary  and  man- 
ager of  the  company,  and  report  in  regard  to  the  doings  of 
the  company  for  each  year  during  that  period,  which  mo- 
tion was  overruled  and  exception  reserved,  "and  thereupon 
the  defendants  file  their  bill  of  exceptions  to  the  report  and 
the  findings  of  said  master  commissioner,  which  bill  of  ex- 
ceptions contains  the  evidence  heard  by  said  master  commis- 
sioner, with  the  objections  to  the  admission  and  exclusion 
of  evidence,  and  the  rulings  of  said  commissioner  thereon, 
and  exceptions  thereto,  and  is  in  these  words;"  this  is  fol- 
lowed by  a  transcript  of  the  evidence  taken  before  the  com- 
missioner, signed  by  him  as  a  bill  of  exceptions.  The  next 
entry  is:    ^'And  the  court  overruled  said  exceptions    [to 
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which  ruling  appellee  excepted],  and  the  court  now  ap- 
proves and  confirms  the  report  of  said  master  commissioner 
and  his  findings,  to  which  action  of  the  court  the  defendants 
jointly  and  severally  except.'^  This  is  followed  by  a  judg- 
ment in  favor  of  appellees. 

Afterwards  appellants  filed  their  several  motion  for  a 
new  trial,  which  was  overruled,  "and  now  the  defendants 
file  their  bill  of  exceptions  number  two,  which  said  bill  of 
exceptions  has  heretofore,  before  the  filing  thereof,  been 
duly  signed  by  the  Hon.  Walter  A.  Funk,  judge  of  the  St. 
Joseph  Circuit  Court,  and  is  duly  filed  in  open  court,  and 
is  in  the  words  and  figures  as  follows:  [After  title  of 
cause.]  'Defendants'  bill  of  exceptions  in  the  circuit  court, 
being  bill  of  exceptions  number  two.'  "  This  bill  recites 
that  on  Jime  29,  1903,  all  the  parties  appearing  by  counsel, 
the  master  commissioner  filed  his  report  and  findings,  and 
also  the  evidence  taken  in  the  cause  by  him,  and  his  rulings 
thereon,  and  his  rulings  as  to  the  admission  and  rejection 
of  evidence;  that  appellants  moved  to  refer  the  report  back 
to  the  commissioner,  with  certain  instructions,  the  over- 
ruling of  this  motion  and  exceptions;  that  appellants  ex- 
cepted to  the  commissioner's  report,  which  exceptions  were 
overruled;  the  exception  of  appellants  to  the  court's  con- 
firmation of  the  commissioner's  report ;  "and  thereupon  the 
defendants  filed  their  bill  of  exceptions  to  the  report  and 
findings  of  said  master  commissioner,  which  bill  of  excep- 
tions contains  all  the  evidence  heard  by  said  master  commis- 
sioner, with  the  objections  to  the  admission  and  exclusion  of 
evidence,  and  rulings  of  said  master  commissioner  thereon, 
and  exceptions  thereto,  and  was  duly  signed  by  said  master 
commissioner  and  filed  with  him  before  the  filing  of  his  said 
report,  and  the  court  overruled  said  exceptions  of  said  de- 
fendants, to  which  ruling  of  the  court  said  defendants 
jointly  and  severally  excepted.  The  evidence  heard  by  said 
master  commissioner,  with  the  objections  to  the  admission 
and  exclusion  of  evidence,  and  rulings  of  said  master  com- 
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missioner  thereon  and  exceptions  thereto,  as  shown  in  the 
report  of  said  commissioner,  and  which  is  contained  in  said 
bill  of  exceptions  filed  by  said  defendants,  includes  all  the 
evidence  heard  by  said  master  commissioner  and  said  court 
in  the  trial  of  said  cause.  And  this  was  all  the  evidence 
given  in  said  cause."  The  bill  further  recites  the  appoint- 
ment of  the  receiver,  and  exceptions:  *'And  said  defend- 
ants, jointly  and  severally  now  and  here  tender  this  their 
bill  of  exceptions,  on  the  22d  day  of  September,  1903,  and 
pray  that  the  same  may  be  signed,  sealed  and  made  a  part 
of  the  record  of  said  cause,  which  is  accordingly  done  on 
this  22d  day  of  September,  1903."  This  is  signed  by  the 
judge  of  the  St  Joseph  Circuit  Court,  and  is  the  only  bill 
of  exceptions  in  the  transcript  that  is  so  signed.  The  above 
bill  of  exceptions  appears  to  have  been  copied  into  the  tran- 
script. The  precipe  filed  directs  the  clerk  to  insert  in  the 
transcript  "the  original  bill  of  exceptions,  containing  the 
evidence  and  proceedings  upon  the  trial  of  said  cause,  in 
lieu  of  a  copy  thereof." 

The  effect  of  the  reference  to  the  master  was  to  require 
him  to  report  his  finding  of  certain  facts,   and   also   to 

report  the  evidence.    In  the  original  order  of  refer- 
1.     ence  the  master  "is  authorized,  as  such,  to  examine 

into  all  the  issues  arising  in  this  cause,  to  take  evi- 
dence thereon,  and  to  examine  all  the  various  books  and 
papers"  of  the  company  and  make  report  showing  the  in- 
debtedness, if  any,  due  appellees,  and  in  his  report  to  state 
the  character,  kind  and  value  of  the  corporate  property,  and 
how  the  same  should  be  disposed  of.  Afterwards  the  order 
of  reference  was  modified  requiring  that  the  master  "shall 
make  a  full  report  of  all  evidence  heard  by  him,  also  all  his 
nilings  as  to  the  admission  and  rejection  of  evidence,  and 
all  rulings  and  exceptions  relating  thereto."  This  can  not 
be  held  to  be  a  reference  to  a  referee  under  §§565-567 
Bums  1901,  §§556-558  R.  S.  1881,  but  was  a  reference  to 
a  master  commissioner  under  §1462  et  acq.  Bums  1901, 


90  APPELLATE  OOXJET  OF  INDIANA, 

*- ■■■■■■■■■I  ' 

St.  Joseph  Mfg.  Co.  v.  Hubbard — 36  Ind.  App.  84. 

§1397  et  seq.  R  S.  1881.  See  McGillis  v.  Slattery  (1875), 
52  Ind.  44;  McKinney  v.  Pierce  (1854),  5  Ind.  422;  Mc- 
Naught  V.  McAllister  (1884),  93  Ind.  114. 

In  McGillis  v.  Slattery,  supra,  by  agreement  submitted 
to  a  master  commissioner,  "who  is  to  report  the  evidence 
and  his  findings  at  the  next  term  of  this  court,"  the  court 
said :  "We  do  not  think  that  this  was,  or  that  it  can  be  held 
to  be,  a  reference  to  a  referee  under  2  G.  &  H.,  p.  210,  §349. 
[See  §§565-567  Bums  1901.]  There  was  no  issue  or  issues 
referred  to  a  referee  to  be  tried,  nor  was  there  any  written 
consent  of  the  parties  filed.  But  we  think  it  was  a  refer- 
ence to  a  master  commissioner  under  the  act  of  March  2, 
1853,  1  G.  &  II.,  p.  433."  See,  also,  §1462  et  seq.  Bums 
1901.  It  is  also  held  in  that  case  that  as  the  master  was 
required  to  report  the  evidence,  but  did  not,  exceptions  to 
the  report  should  have  been  sustained. 

So  far  as  shown  by  the  record,  the  court  made  no  finding 

of  its  own,  but  adopted  the  finding  made  by  the  master,  and 

upon  this  finding  rendered  judgment.     The  master 

2.  also,  in  compliance  with  the  order  of  reference,  re- 
ported the  evidence.  Appellant  St.  Joseph  Manu- 
facturing Company  has  assigned  error  as  follows:  (1)  The 
claim  of  Niles  is  fraudulent  and  void  as  against  public  pol- 
icy, and  the  judgment  thereon  in  his  favor  is  error.  (2)  The 
claim  of  Hubbard  is  fraudulent  and  void  as  against  public 
policy,  and  the  judgment  thereon  in  his  favor  is  error. 
(3)  The  evidence  is  insufficient  to  sustain  the  judgment  in 
favor  of  Niles.  (4)  The  evidence  is  insuflScient  to  sustain 
the  judgment  in  favor  of  Hubbard.  (5)  The  judgment  in 
favor  of  Henry  G.  Niles  against  St.  Joseph  Manufac- 
turing Company  is  contrary  to  law.  (6)  The  judgment  in 
favor  of  Henry  G.  Niles  against  St  Joseph  Manufac- 
turing Company  is  contrary  to  the  evidence.  (7)  The  judg- 
ment in  favor  of  Henry  G.  Niles  against  St.  Joseph 
Manufacturing  Company  is  contrary  to  the  law  and  the 
evidence.     (8)    The  judgment  in  favor  of  Henry  G.  Niles 
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i.s  not  supported  by  competent  evidence.  (9)  The  judgment 
In.  favor  of  William  W.  Hubbard  against  St.  Joseph  Manu- 
facturing Company  is  contrary  to  law.  (10)  The  judgment 
in  favor  of  William  W.  Hubbard  against  St.  Joseph 
^Janufacturing  Company  is  contrary  to  the  evidence.  (11) 
The  judgment  in  favor  of  William  W.  Hubbard  against 
St.  Joseph  Manufacturing  Company  is  contrary  to  the  law 
and  the  evidence.  (12)  The  judgment  in  favor  of  William 
W^.  Hubbard  is  not  supported  by  sufficient  evidence.  (13) 
The  circuit  court  erred  in  refusing  to  order  said  report  to 
be  sent  back  to  said  master  commissioner  with  instructions 
to  take  further  evidence  as  to  said  company's  sales,  pur- 
chases, receipts,  expenditures  and  gross  profits  of  such  com- 
pany for  each  year  said  Niles  acted  as  secretary  and  man- 
ager, and  to  report  in  regard  to  the  doings  and  acts  of  the 
St.  Joseph  Manufacturing  Company  for  each  year  during 
said  period.  (14)  The  circuit  court  erred  in  overruling 
the  motion  for  a  new  trial.  The  questions  sought  to  be  pre- 
sented under  the  first  twelve  specifications  in  the  assign- 
ment of  errors  might  be  presented  in  a  motion  for  a  new 
trial,  but  as  assignments  of  error  they  present  nothing  for 
review. 

The  thirteenth  specification  seeks  to  question  the  refusal 
of  the  court  to  refer  the  report  back  to  the  master.    Whether 
this  motion  was  oral  or  in  writing  does  not  appear. 
3.     However,  even  if  the  question  is  properly  presented, 
there  was  no  error  in  overruling  the  motion.     Ap- 
pellee Niles  was  examined  as  a  witness  before  the  master. 
The  parties  were  present  by  counsel.     The  witness  was  ex- 
amined  and  cross-examined  at  great  length.     'So  reason 
whatever  is  given  for  a  reexamination  of  the  witness.     It 
IS  not  claimed  that  ample  opportunity  was  not  given  for 
all  proper   investigation  of  all  matters  presented  by  the 
issues  in  the  case.     The  master  was  directed  to  hear  evi- 
dence upon  all  the  issues,  and  it  does  not  appear  that  appel- 
lants   were   prevented   from   making   the   examination   as 
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thorough  as  they  desired,  or  that  they  were  denied 
the  right  to  introduce  any  evidence  which  they  seek  to 
introduce  under  this  motion.  It  is  not  shown  that  such 
an  investigation  would  have  thrown  any  light  upon  the 
questions  at  issue.  The  effect  of  the  request  to  have  the 
report  referred  back  was  to  ask  for  a  new  trial  before  the 
master,  without  assigning  any  reason  whatever  therefor. 

The  first  nine  reasons  for  a  new  trial  are  that  the  master 

erred  in  admitting  certain  evidence,   and  in  refusing  to 

strike  out  certain  evidence ;  the  tenth,  that  the  mas- 

4.  ter  erred  in  his  findings  as  to  the  amount  of  recovery, 
the  same  being  too  large;  the  eleventh  and  twelfth, 
that  the  findings  of  the  master  are  not  sustained  by  sufficient 
evidence  and  are  contrary  to  law ;  thirteenth,  that  the  court 
erred  in  overruling  appellants'  objections  to  the  master^s 
report;  fourteenth,  refusal  of  the  court  to  refer  the  report 
back  to  the  master;  fifteenth,  that  the  court  erred  in  con- 
firming the  report;  sixteenth,  that  the  assessment  of  the 
amount  of  recovery  by  the  court  is  erroneous,  being  too 
large;  seventeenth,  ^'that  the  findings  and  judgment  of  the 
court  are  not  sustained  by  sufficient  evidence;"  and  eight- 
eenth, "that  the  findings  and  judgment  of  the  court  are  con- 
trary to  law." 

When  the  report  of  the  master  was  filed,  a  record  entry, 
immediately  following  the  report,  recites  that  "thereupon 
the  defendants  jointly  and  severally  except  to  said  report 
and  findings  of  said  commissioner."  Then  follows  what 
purports  to  be  a  bill  of  exceptions  signed  by  the  master,  and 
immediately  following  this  is  the  entry:  "And  the  court 
overruled  said  exceptions,  to  which  ruling  of  the  court  said 
defendants  jointly  and  severally  except;  *  *  *  and 
the  court  now  approves  and  confirms  the  report  of  said 
master  commissioner  and  his  findings,  to  which  action  of 
the  court  the  defendants  jointly  and  severally  except."  This 
is  followed  by  the  judgment. 
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The  exceptions  to  the  "report  and  findings"  of  the  master 
do  not  appear  to  have  been  in  writing,  and  therefore  are 
presumed  to  have  been  oral.  The  court  was  not  referred  to 
any  error  claimed  to  have  been  committed  by  the  master, 
but  the  exception  was  general,  and  was  to  the  "report  an.l 
findings."  Such  an  exception,  if  it  could  be  said  to  l;e 
effective  for  any  purpose,  challenged  every  ruling  adverse 
to  appellants  made  by  the  master  in  hearing  the  evidence 
and  in  the  finding.  If  it  was  thought  that  the  master  had 
committed  error  in  the  admission  of  testimony,  the  par- 
ticular error  or  errors  should  have  been  brought  to  the  at- 
tention of  the  trial  court.  The  exceptions  should  have 
specified  the  particular  matters  it  was  desired  to  have  the 
trial  court  review,  and,  if  the  exceptions  were  overruled, 
such  ruling  should  have  been  presented  on  appeal  by  a 
proper  bill  of  exceptions.  The  report  of  the  master  was  not 
made  a  part  of  the  record  by  any  order  of  court,  nor  was 
it  incorporated  in  any  bill  of  exceptions  signed  by  the  trial 
judge. 

In  Stanton  v.  State,  ex  rel  (1882),  82  Ind.  463,  where, 

by  agreement,  the  reference  was  to  a  master  commissioner 

to  hear  and  "report  the  evidence  in  said  cause  and 

5.  his  finding  of  facts  therein  to  the  court,"  and  the 
report  was  not  made  a  part  of  the  record  by  bill  of 
exceptions  nor  by  order  of  court,  the  court  said:  "Under 
the  practice,  therefore,  the  trial  of  the  issues  is  not  sub- 
mitted to  the  master  commissioner,  by  referring  to  him  the 
cause  to  hear  and  report  the  evidence  and  the  facts.  The 
trial  still  remains  before  the  court,  and  it  is  for  the  court 
to  apply  the  law  to  the  facts,  make  a  finding  thereon,  and 
render  judgment  accordingly.  The  report  of  the  commis- 
sioner is  only  advisory,  and  for  the  assistance  of  the  court 
in  coming  to  a  conclusion,  and  when  the  evidence  is  re- 
ported, or  required  to  be  reported,  it  is  not  conclusive,  and 
the  court  has  the  right  to  examine  the  facts  and  look  into 
the  evidence,  in  order  to  make  a  correct  finding  before  ren- 
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dering  judgment  thereon,  and  for  that  purpose  exceptions 
to  the  report  may  be  filed,  pointing  out  any  errors  therein 
contained.  It  will  be  presumed  correct  until  the  contrary 
is  shown.  *  *  *  This  report  must,  therefore,  be  con- 
sidered as  ^relating  to  collateral  matters,'  and  not  as  a  paper 
directly  ^pertaining  to  the  cause  and  filed  therein,'  and  can 
not  be  made  a  part  of  the  record  except  by  bill  of  excep- 
tions or  order  of  the  court.  We,  therefore,  can  not  consider 
the  report  of  the  master  commissioner,  nor  the  exceptions  or 
motions  made  in  relation  thereto."  See,  also,  Terre  Haute j 
etc,  R.  Co.  V.  State,  ex  rel.  (1902),  159  Ind.  438,  481; 
Lewis  V.  Godman  (1801),  129  Ind.  359;  Bremmerman  v. 
Jennings  (1885),  101  Ind.  353;  McKinney  v.  Pierce 
(1854),  5  Ind.  422;  Hauser  v.  Roth  (1871),  37  Ind.  89; 
McNaught  v.  McAllister  (1884),  93  Ind.  114;  City  of  New 
Albany  v.  Iron  Substructure  Co.  (1895),  141  Ind.  500; 
Lee  V.  State,  ex  rel.  (1882),  88  Ind.  256;  King  v.  Marsh 
(1871),  37  Ind.  389. 

The  reasons  assigned  for  a  new  trial,  that  the  master 
erred  in  admitting  certain  evidence  and  in  refusing  to  strike 
out  certain  evidence,  are  not  statutory  causes  for  a 
6.  new  trial.  In  Lewis  v.  Godman,  supra,  the  court 
said:  ^^The  evidence  in  the  cause  was  reported  to 
the  court,  and  it  was  its  duty  to  consider  the  same,  and 
either  adopt  such  conclusions  as  were  reached  by  the  master, 
or  find  conclusions  of  its  own,  as  the  evidence  required. 
No  question  as  to  the  action  of  the  master  in  the  admission 
of  evidence  can  be  presented  to  this  court  without  an  op- 
portunity afforded  to  the  circuit  court  to  correct  the  error, 
if  any  exists,  in  the  admission  of  such  evidence.  Following 
the  proper  effort  in  the  circuit  court  to  correct  such  error, 
and  a  refusal  of  the  court  to  grant  the  proper  relief,  the 
action  of  the  court  would  be  subject  to  review  here,  but  the 
action  of  the  master  in  admitting  evidence  on  the  hearing 
of  the  cause  before  him  can  not  be  assigned  as  a  reason  for 
a  new  trial,  because,  as  we  have  seen,  when  the  order  of 
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reference  requires  him  to  report  the  evidence,  the  cause  is 
ultimately  tried  by  the  court,  and  not  by  the  master  com- 
missioner.'^ 

The  master  having  complied  with  the  order  of  reference 
by  reporting  to  the  court  the  evidence  heard  by  him,  and 
his  finding  of  facts  thereon,  it  was  the  duty  of  appellants, 
if  there  was  error  in  the  report,  to  file  with  the  court  ex- 
ceptions to  the  report  pointing  out  and  bringing  to  the 
attention  of  the  court  the  errors  complained  of,  and  present 
for  review  the  rulings  of  the  trial  court  thereon  by  a  proper 
bill  of  exceptions.  The  record  does  not  in  any  way  dis- 
close the  nature  of  the  exceptions  taken  in  the  trial  court 
to  the  report  filed  by  the  master.  It  was  not  the  duty  of 
the  court  to  search  through  the  whole  report  for  any  sup- 
posed errors  it  might  contain,  as  the  report  was  presumed  to 
be  correct  until  it  was  shown  to  contain  error.  A  general 
exception  to  the  whole  report  was  properly  overruled.  As 
the  record  comes  to  us,  no  question  is  presented  for  review 
under  the  motion  for  a  new  trial. 

Judgment  aflBrmed. 
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Fletcher  Brothers  Company  v.  Hyde. 

[No.  5,392.     Filed  June  29,  1905.] 

1.  Master  and  Servant.  —  Failure  to  Warn  Inexperienced 
Servant  of  Dangers, — A  failure  of  the  master  to  warn  an  in- 
experienced servant  of  the  dangers  of  an  employment  renders 
such  master  liable  for  injuries  caused  thereby,  and  this  is  true, 
though  the  danger  be  open  and  obvious,  where  the  master  knows 
such  servant  is  unable,  on  account  of  inexperience,  to  appre- 
ciate the  danger,    p.  102. 

2.  Same. — Works  and  Ways. — Dangers. — The  master  is  not 
absolved  from  liability  because  the  appli^ces  are  in  good  order 
where  the  danger  is  not  open  and  obvious,  or  not  appreciated 
because  of  inexperience  and  the  lack  of  instruction  of  the 
servant,    p.  103. 

3.  Same. — Works  and  Ways. — Assumption  of  Risk. — Knowledge. 
— A  master  who,  knowing  the  servant  to  be  ignorant  of  the 
dangers  of  the  employment,  assures  such  servant  of  safety,  is 
liable  for  injuries  therein  received,    p.  103. 

4.  Pleading. — Co-mplaint. — Motion  to  Make  Specific. — Master 
and  Servant. — Failure  to  Warn. — A  complaint  showing  that 
the  master  ordered  an  inexperienced  servant  to  do  certain  work 
known  by  the  master  to  be  dangerous;  that  such  master  failed 
to  warn  such  servant  of  such  dangers;  that  such  master  knew 
such  servant  did  not  appreciate  the  dangers  thereof  and  that 
the  master  assured  the  servant  there  was  no  danger,  states  a 
cause  of  action  and  is  sufficiently  specific,    p.  104. 

5.  Master  and  Servant. — Failure  to  Warn. — Character  of 
Work. — In  an  action  by  the  servant  against  his  master  for  his 
negligent  failure  to  warn  such  servant  of  dangers  of  the  opera- 
tion of  letting  down  trusses  in  a  building  by  means  of  ropes, 
pulleys,  blocks  and  chains,  it  is  not  necessary  to  show  that  such 
work  required  special  mechanical  knowledge  nor  any  skill  dif- 
ferent from  that  expected  of  a  common  laborer,    p.  104. 

6.  Same. — Anticipation  of  Dangers. — Inexperienced  Servant. — ^It 
is  the  master's  duty  to  anticipate  the  probable  dangers  of  the 
moving  of  an  iron  truss  by  mechanical  appliances,  and  he  is 
liable  to  an  inexperienced  servant  engaged  to  assist  therein  with 
the  assurance  that  there  is  no  danger  and  who  is  injured  in  the 
performance  of  such  work.    p.  104. 

7.  Trial. — Instructions. — Master  and  Servant. — Inexperienced 
Servant. — Defects  in  Works  and  Ways. — Where  the  theory  of 
the  complaint  is  negligence  of  the  master  in  failing  to  instruct 
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and  in  assuring  an  inexperienced  servant  of  the  safety  of  a 
dangerous  place,  it  is  reversible  error  to  instruct  the  jury  that 
the  master  is  liable  for  defects  in  the  works,  ways  and  ma- 
chinery, if  such  defects  were  not  open  and  obvious  to  an  ordi- 
nary person,    p.  105. 

From  Madison  Circuit  Court ;  John  F,  McClure,  Judge. 

Action  by  John  E.  Hyde  against  Fletcher  Brothers  Com- 
pany. From  a  judgment  on  a  verdict  for  plaintiff  for 
$1,800,  defendant  appeals.     Reversed. 

Kittinger  &  Diven,  for  appellant. 

Bagot  &  Bagot  and  Ellison  &  Ellis,  for  appellee. 

Black,  J. — The  appellee's  complaint  against  the  appel- 
lant consisted  of  three  paragraphs,  but  the  court  instructed 
the  jury  that  they  need  not  give  the  first  or  second  para- 
graphs consideration. 

In  the  third  paragraph  it  was  alleged,  after  introductory 
matter,  that  in  January,  1900,  the  appellant  was  building 
a  large  stone  and  brick  building  in  the  city  of  Anderson, 
known  as  the  "new  Christian  church ;"  that  in  the  construc- 
tion thereof  it  became  necessary  to  move  from  the  street  and 
place  in  the  building  trusses  more  than  forty  feet  long  and 
eight  feet  wide,  framed  and  consisting  of  iron  beams, 
plates  and  crossbars,  and  each  of  many  tons  weight;  that 
January  23,  1900,  the  appellant  employed  the  appellee  to 
work  for  the  appellant  in  the  construction  of  this  building, 
and  on  the  next  day  the  appellant  ordered  and  put  the  appel- 
lee to  work  in  assisting  in  bringing  the  trusses  into  the 
building  from  the  street  and  putting  them  in  position  in 
the  building;  that  a  part  of  this  work  consisted  in  sliding 
one  of  the  trusses  through  a  large  opening  in  the  east  wall 
of  the  building  from  the  street  to  the  inside  of  tlie  building, 
standing  it  in  an  east-and-west  direction  on  the  floor  of  the 
building  in  an  upright  position,  resting  upon  its  edge,  and 
then  by  means  of  ropes,  blocks,  pulleys,  chains,  crowbars, 
props  and  windlass  easing  or  letting  down  the  truss  toward 
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the  south  from  its  upright  position,  so  that  it  would  lie 
upon  its  side  on  the  floor;  that,  in  the  work  of  so  lowering 
or  letting  down  the  truss  upon  its  side,  the  appellant 
attached  a  rope  to  the  truss  near  the  center  of  the  top 
thereof,  carried  the  rope  back  to  the  north  and  east,  allow- 
ing the  rope  to  angle  from  the  truss  in  a  northeast  direction, 
and  passed  the  rope  through  a  block  or  loop  attached  to  an 
I-beam  in  the  northeast  corner  of  the  building,  and  then 
attached  the  end  of  the  rope  to  a  windlass  in  the  south  part 
of  the  building,  south  of  the  truss;  that  the  only  support 
the  appellant  had  for  the  truss  in  so  letting  it  down  con- 
sisted of  this  rope  and  windlass  and  a  small  wooden  prop 
used  for  such  purpose  by  the  appellant;  that  by  means  of 
the  windlass  and  the  wood^'^  -^.n->  -t,  ^  y  4-'*.r,  ^-^p  ^f  ^\^q  truss 

the  appellant  attempted  to  let  the  truss  C.'jwn  upon  its  side 
as  aforesaid,  and  before  starting  to  do  so  the  apj^ellant 
placed  one  end  of  a  crowbar  under  the  east  end  of  the  truss 
on  the  opposite  side  from  the  windlass — the  north  side — 
and  between  the  truss  and  a  large  brick  column  forming  a 
part  of  the  building,  which  stood  three  or  four  feet  north 
of  the  ffuss  and  near  the  east  end  thereof;  that  the  brick 
column  contained,  on  the  south  side  thereof,  a  small  niche 
or  recess,  and  the  appellant  then  and  there  ordered  and 
directed  the  appellee  to  stand  against  the  brick  column,  and 
within  the  niche  or  recess,  and  to  hold  the  upper  end  of 
the  crowbar  while  the  truss  was  being  let  down;  that  the 
rope,  pulley,  I-beam  and  windlass  were  so  placed  by  the 
appellant  that  the  rope  left  the  truss  at  an  acute  angle 
toward  the  east  end  thereof,  and  the  crowbar  was  so  placed 
by  the  appellant  under  the  truss  and  the  prop  was  so  placed 
and  handled  by  the  appellant  that  when  the  truss  left  the 
perpendicular  in  its  descent  the  great  weight  of  the  truss 
upon  the  rope  was  likely,  by  reason  of  the  angle  of  the  rope 
with  the  truss,  to  cause  the  bottom  of  the  east  end  of  the 
truss  to  kick  up  and  the  truss  to  slip  or  slide  toward  the  east 
and  north,  in  the  direction  of  the  rope  and  toward  the  appel- 
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lee,  and  to  wrench  and  throw  down  the  prop,  and  to  wrench 
the  crowbar  out  of  the  appellee's  hands,  thus  allowing  the 
truss  to  fall,  and  catch,  crush  and  injure  the  appellee ;  that 
by  reason  of  the  facts  aforesaid  the  place  where  the  appellant 
so  ordered  and  directed  the  appellee  to  work  was  a  very  dan- 
gerous and  hazardous  one,  and  the  work  at  which  the  appel- 
lee was  thus  put  by  the  appellant  was  very  dangerous  and 
hazardous  to  a  person  who  was  inexperienced  in  said  work, 
and  who  was  uninstructed  in  the  proper  method  and  manner 
of  doing  the  same;  that  said  danger  was  not  apparent  to 
appellee,  and  was.  of  such  a  character  that  it  would  only 
be  discovered  or  detected  by  a  person  of  experience  in  that 
line  of  employment,  or  by  instruction  from  some  one  having 
knowledge  thereof ;  that  to  perform  the  work  safely  it  was 
necessary  that  a  person  have  sufficient  experience  and  skill 
in  the  work  to  know  and  appreciate  the  weight  of  the  truss, 
the  capacity  of  the  windlass  and  those  operating  it,  ^'the 
character  and  extent  of  the  bearings  upon  said  rope  and 
windlass,  the  effect  upon  said  truss,  and  its  action  in  being 
lowered,  the  effect  of  the  rope's  being  attached  at  an  angle 
as  aforesaid,  and  also  the  resistance  of  said  truss  against 
said  crowbar  and  the  strength  and  leverage  of  said  wind- 
lass'^— all  of  which  facts  were  known  to  the  appellant  and 
unknown  to  the  appellee,  as  the  appellant  well  knew;  that 
a  part  of  the  work  and  the  danger  thereof  in  the  manner  in 
which  it  was  done  by  the  appellant  was  hot  ordinary  and 
simple  labor,  but  was  intricate  and  complicated,  in  that 
it  consisted  in  moving,  raising  and  lowering  great  weights 
by  mechanical  devices  and  machinery,  the  power  and 
strength,  capacity  and  tendencies,  of  which,  and  the  man- 
ner of  operating  and  controlling,  were  not  open,  plain  or 
apparent,  but  could  only  be  learned  by  experience  in  tlie 
use  thereof,  or  by  instructions  as  to  the  proper  manner 
of  using  the  same,  and  as  to  the  power,  capacity  and 
tendencies  thereof;  that  the  appellee  was  wholly  unac- 
quainted with  the  power,  strength  and  capacity  of  said  ma- 
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chinery  and  the  tendencies  thereof,  and  with  the  proper  man- 
ner of  safely  operating  the  same,  and  with  the  manner  in 
which  to  do  the  work  properly  and  safely  with  said  machin- 
ery and  devices,  and  with  the  power  and  capacity  and  ten 
dencies  of  said  machinery  and  appliances,  which  facts  were 
to  the  appellant  well  known ;  that  to  perform  the  work  with- 
out great  hazard  and  danger  to  the  appellee  required  that  a 
person  in  the  place  where  he  was  so  ordered  and  directed  to 
work  be  experienced  in  the  work  and  in  the  manner  of 
doing  it,  or  be  fully  instructed  how  safely  to  do  the  work, 
and  also  be  apprised  of  said  danger  and  fully  instructed 
how  to  avoid  it — all  of  which  was  well  known  to  the  appel- 
lant and  wholly  unknown  to  the  appellee  at  that  time ;  that 
at  the  same  time  he  was  wholly  without  experience  in  the 
work,  he  had  never  before  performed  the  same  or  similar 
work,  and  was  wholly  unacquainted  with  and  had  no  knowl- 
edge of  the  danger  and  hazard  attending  the  work  or  the 
means  or  ways  of  escaping  the  same,  and  had  no  notice  or 
knowledge  that  his  said  position  was  one  of  great  danger — 
of  all  of  which  facts  appellant  then  and  there  had  full 
notice  and  knowledge,  and  should  have  notified  the  appellee 
of  all  of  them,  and  none  of  them  were  apparent  to  an  inex- 
perienced and  uninstructed  person ;  that  if  appellee  had  been 
instructed  as  to  the  manner  of  applying  the  machinery  and 
appliances  and  their  effect  on  the  truss  and  the  dangers 
thereof,  he  would  not  have  assumed  said  position ;  that,  not- 
withstanding all  said  facts,  and  the  appellant's  notice  and 
knowledge  thereof,  the  appellant  carelessly  and  negligently 
failed  and  neglected  to  give  the  appellee  any  notice  or  warn- 
ing of  said  danger,  or  in  any  way  to  apprise  him  thereof,  nor 
did  the  appellant  at  any  time  give  the  appellee  any  instruc- 
tions concorning  said  danger  and  the  means  and  way  to 
avoid  the  same ;  but  when  the  appellant  so  placed  the  appel- 
lee in  said  place  and  at  said  work  it  carelessly  and  negli- 
gently told  him  and  assured  him  that  it  was  a  safe  place, 
and  that  there  was  no  danger  in  said  place,  and  that  the 
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work  and  place  were  unattended  with  any  danger  whatever ; 
that  the  appellee  relied  upon  said  statements  of  appellant 
that  the  place  and  work  were  free  from  danger,  and  believed 
said  statements  to  be  true,  and  assumed  the  place  and  the 
duties  thereof  relying  upon  said  assurance  of  the  appellant 
that  it  was  safe ;  that  the  appellee  was  then  and  there  placed 
and  required  by  the  appellant  to  remain  in  the  niche,  and 
remained  therein  at  all  times  thereafter  until  he  was  injured 
as  hereinafter  stated;  that  when  the  truss,  in  its  descent, 
had  reached  an  angle  of  about  forty-five  degrees  from  the 
perpendicular,  by  reason  of  the  great  weight  thereof  and  of 
said  pressure  and  draft  toward  the  east  and  north  made  by 
the  angle  in  the  rope,  and  by  reason  of  the  manner  in  which 
said  machinery  and  appliances  were  arranged  by  the  appel- 
lant as  aforesaid,  the  truss  suddenly  slipped  toward  the  east 
and  the  north,  and  the  east  end  thereof  suddenly  kicked  up, 
and,  without  warning,  swung  around  to  the  east  and  north, 
catching  the  appellee  beneath  and  throwing  the  crowbar  out 
of  his  grasp,  and  falling  upon  the  appellee's  left  leg,  broke, 
crushed  and  mangled  the  same,  totally  and  permanently  dis- 
abling the  appellee ;  that  appellee's  said  injury  was  brought 
about  wholly  and  solely  by  reason  of  the  carelessness  and 
negligence  of  the  appellant  in  failing  to  notify  the  appellee 
of  the  danger  attending  his  position  and  the  work  required 
of  him,  and  in  carelessly  and  negligently  telling  him  and 
assuring  him  that  the  place  where  the  appellant  had  re- 
quired him  to  work  and  the  work  itself  were  free  from  dan- 
ger, and  in  failing  and  neglecting  to  give  him  any  instruc- 
tions and  directions  as  to  said  danger  and  hazard  and  how  to 
avoid  and  escape  the  same;  that  by  reason  of  said  injury 
the  appellee  has  been  put  to  great  expense,  etc.  A  demurrer 
for  want  of  suflScient  facts  addressed  to  this  paragraph 
was  overruled. 

It  does  not  appear  that  the  work  was  not  work  of  the  kind 
which  the  appellee  was  employed  to  do.    The  pleading  does 
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not  ascribe  negligence  in  providing  insuflScient  or  defective 
appliances,  or  in  the  manner  of  using  the  appliances,  or  in 
the  doing  of  the  work  in  the  prosecution  of  which  the  appel- 
lee was  injured ;  but  it  is  shown  that  the  doing  of  the  work 
in  the  manner  described  was  dangerous  to  the  appellee, 
and  the  causes  of  the  danger  are  stated.  It  does  not  dis- 
tinctly appear  that  his  injury  was  occasioned  by  his  doing 
anything  unskilfully,  or  in  any  manner  other  than  that 
in  which  a  skilful  person  would  have  acted  in  a  like  dan- 
gerous situation. 

Seeking  a  consistent  theory,  and  confining  the  pleader 
thereto,  it  would  seem  that  the  complaint  proceeds  upon 
the  ground  that  the  employer  placed  the  employe  in  a  par- 
ticular position,  and  assigned  him  certain  work  there  in  co- 
operation with  other  persons  doing  their  portion  of  the  work 
elsewhere;  that  to  occupy  the  position  and  perform  the 
work  assigned  to  him  was  dangerous  for  the  employe,  as 
described ;  that  he  was  ignorant  and  uninstructed  as  to  tlie 
danger ;  that  the  employer,  knowing  the  danger,  and  know- 
ing that  the  employe  was  ignorant  and  uninstructed  con- 
cerning it,  not  merely  negligently  failed  to  instruct  or  warn 
him  of  the  danger,  but  negligently  told  him  and  assured  him 
that  the  place  where  he  was  so  placed  and  the  work  to  be 
done  by  him  there  were  safe,  on  which  assurance  the  em- 
ploye relied,  and  he  was  injured  while  so  pursuing  his  em- 
ployment, as  might  have  been  anticipated  by  the  employer 
so  acquainted  with  the  danger  and  with  the  employe's  igno- 
rance and  inexperience. 

It  is  a  general  rule  that  the  employe  assumes  the  risk  of 
injury  in  doing  work  within  his  contract  of  employment 
which  exposes  him  to  danger  known  to  him  or  ob- 
1.  vious  to  a  person  of  ordinary  intelligence  in  like  cir- 
cumstances ;  but  if  the  employer  knows,  or  ought  to 
know,  that  the  employment  is  dangerous,  and  knows  that 
the  employe  is  inexperienced  in  the  employment  and  igno- 
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rant  of  the  danger,  it  is  the  imperative  duty  of  the  employer 
to  warn  the  employe  of  the  danger,  and  to  instruct  him  how 
to  avoid  it;  and  if  injury  results  to  the  employe  through 
the  failure  of  the  employer  to  perform  such  duty,  without 
contributory  fault  of  the  employe,  the  employer  is  liable 
therefor.  This  duty  is  incumbent  upon  the  employer  though 
the  danger  be  open  to  observation,  if  the  employer  knows 
that  the  employe,  because  of  his  inexperience  or  other  cause, 
is  unable,  without  warning  and  instruction,  to  understand 
the  risk  and  to  avoid  the  danger.  Atlas  Engine  Works  v. 
Randall  (1885),  100  Ind.  293,  296,  50  Am.  Rep.  798; 
Hawkins  v.  Johnson  (1886),  105  Ind.  29,  55  Am.  Rep. 
169;  Louisville,  etc.,  R.  Co.  v.  Frawley  (1887),  110  Ind. 
18;  Louisville  J  etc.,  B.  Co.  v.  Wright  (1888),  115  Ind. 
378,  7  Am.  St.  432;  Salem  Stone,  etc.,  Co.  v.  Oriffin 
(1894),  139  Ind.  141 ;  Republic  Iron  &  Steel  Co.  v.  Ohler 
(1903),  161  Ind.  393,  402. 

The  master  is  not  necessarily  relieved  of  the  duty  to  warn 

and  instruct  the  servant  by  the  mere  fact  that  the  appliance 

from  which  the  danger  arises  is  in  perfect  working 

2.  order,  if  the  danger  be  not  open  and  obvious.    May 
&  Co.  V.  Smith  (1893),  92  Ga.  95,  18  S.  E.  360, 

44  Am.  St  84.  It  is  manifest  that  danger  might  be  obvious 
to  an  experienced  and  instructed  employe  which  would  not 
be  appreciated  by  an  employe  who,  because  of  inexperience 
and  want  of  instruction,  does  not  understand  the  effect  which 
will  be  produced  by  the  application  of  the  means  employed, 
though  before  the  conmiencement  of  the  work  they  be  open 
before  his  eyes. 

If  the  master,  having  knowledge  of  the  danger  of  which 

he  knows  the  servant  is  ignorant,  by  his  conduct  and  words 

gives  the  servant  assurance  of  safety,  so  that  he  feels 

3.  secure,  and  in  consequence  thereof  he  is  injured, 
the  master  is  answerable.     Hoffman  v.  Dickinson 

(1888),  31  W.  Va.  142,  6  S.  E.  53. 
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The  third  paragraph  of  complaint  was  not  insuflScient. 
Before  the  filing  of  the  demurrer  to  this  paragraph  the  ap- 
pellant moved  to  require  the  appellee  to  make  it 

4.  more  specific  in  sixteen  particulars  separately  stated 
in  the  motion.     The  court  sustained  this  motion  in 

part  and  in  part  overruled  it,  and  the  appellee  accordingly 
inserted  in  the  complaint  certain  amendments  which  appear 
in  the  complaint,  which  is,  in  substance,  above  set  out.  We 
have  carefully  examined  the  motion  to  make  more  specific, 
and  we  do  not  think  there  was  available  error  in  the  action 
of  the  court  upon  the  motion,  or  upon  a  motion  made  by 
the  appellant  to  require  the  appellee  to  comply  more  fully 
with  the  order  to  make  the  paragraph  more  specific.  The 
complaint  is  suflSciently  specific  upon  the  theory  above  sug- 
gested to  put  the  appellant  to  its  answer. 

With  their  general  verdict  against  the  appellant  the  jury 
returned  answers  to  interrogatories,  and  the  court  overruled 
the  appellant's  motion  for  judgment  in  its  favor  upon  the 
interrogatories  and  the  answers  thereto  by  the  jury,  not- 
withstanding the  general  verdict.  The  court  also  overruled 
a  motion  of  the  appellant  for  a  new  trial. 

It  was  not  necessary,  in  order  to  entitle  the  appellee  to 

recover  under  the  third  paragraph  of  the  complaint,   as 

above  construed,  that  it  should  be  made  to  appear 

5.  that  the  work  in  which  he  was  engaged  when  in- 
jured was  work  requiring  any  special  mechanical 

knowledge,  or  any  skill  other  than  that  required  or  to  be 
expected  of  a  common  laborer. 

It  was  the  duty  of  the  appellant  to  anticipate  the  prob- 
able tendency  and  effect  of  the  application  of  the  force  pro- 
vided by  it  for  the  moving  of  the  iron  truss;  and 

6.  if  all  the  materials  and  appliances  were  in  view  of 
the  appellee,  and  he  could  see  the  operation  being 

performed,  yet,  under  the  conditions  and  circumstances 
of  his  case,  as  stated  in  the  third  paragraph  of  complaint, 
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we  cannot  say  that  he  was  bound,  as  between  him  and  the 
appellant,  to  apprehend  injury  after  the  positive  assurance 
of  safety. 

If  the  jury  found  under  the  evidence  that  the  work  of 
the  appellee  in  the  situation  in  which  he  was  placed  by  the 
appellant  to  do  it  was  dangerous,  as  described  in  the  com- 
plaint, and  that  the  appellee  was  inexperienced,  and,  with- 
out any  fault  on  his  part,  ignorant  of  the  danger,  and  that 
these  facts  were  known  to  the  appellant,  and  that  it  as- 
sured the  appellee  of  his  safety,  and  thereby  induced  him 
to  occupy  the  place  and  to  do  the  assigned  work  there, 
whereby  he  was  injured,  the  appellant  would  be  responsible. 
It  was  the  duty  of  the  appellant  not  to  assure  the  appellee 
of  safety  when  it  knew  there  was  danger  which  the  appel- 
lee could  not  a|)preciate,  as  alleged  in  the  complaint. 

The  court  in  its  sixth  instruction  told  the  jury  that  if 
they  found  that  there  were  in  the  tools,  machinery  and  ap- 
pliances with  which  the  appellee  was  required  to 
7.  perform  the  appellant's  service  dangerous  defects 
and  imperfections  of  which  the  appellee  did  not 
know,  and  which  were  not  open  to  ordinary  observation, 
and  which  the  appellee  could  not  learn  by  the  use  of  or- 
dinary care  and  the  ordinary  use  of  his  senses,  then  the 
appellee  would  not  be  charged  with  notice  of  such  defects, 
if  any  existed;  while,  on  the  other  hand,  if  the  appellant 
could  have  learned  of  such  dangers,  defects  or  imperfec- 
tions, if  any  existed,  by  reasonable  and  ordinary  care,  then 
It  would  be  charged  with  full  notice  thereof  to  the  same  ex- 
tent as  if  it  had  actual  notice  of  the  same. 

This  instruction  presented  for  tlie  consideration  of  the 
jury  matter  not  within  the  issue  on  trial  under  the  third 
paragraph  of  the  complaint,  to  which,  by  other  instruc- 
tions, the  court  limited  the  jury.  If  we  could  say  with 
confidence  that  the  jury  based  its  general  verdict  solely 
upon  the  third  paragraph,  we  might  conclude  that  such  in- 
stnictJoii  was  not  injurious;  but  our  attention  is  called  tq 
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certain  special  findings  in  answer  to  interrogatories  which 
indicate  that  the  evidence  related  to  some  extent  to  matters 
to  which  this  instruction  pointed.  Thus  it  was  specially 
found  that  the  crab,  or  windlass,  that  was  used  in  lowering 
the  truss  was  not  strong  enough  to  do  the  work  for  which 
it  was  assigned;  that  the  dog,  or  ratchet,  slipped  or  failed 
to  work  properly ;  that  the  windlass,  or  crab,  got  away  from 
and  out  of  the  control  of  Canter  (an  employe  operating 
the  windlass)  when  the  truss  was  being  lowered,  when  the 
truss  slipped  as  the  prop  was  taken  out,  and  that  the 
sudden  jerk  on  the  rope  caused  the  windlass  to  get  away 
from  his  control.  Thus  it  appears  that  the  court  submit- 
ted interrogatories  requiring  special  findings  concerning 
matters  not  within  the  third  paragraph  of  complaint,  and 
instructed  the  jury  concerning  like  matters,  while  it  with- 
drew all  other  paragraphs  of  complaint  from  the  issues  on 
trial. 

The  impression  that  the  case  was  not  tried  and  deter- 
mined upon  a  consistent  theory  of  a  cause  of  action  is  so 
strong  that  justice  seems  to  require  another  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
with  instructions  to  grant  a  new  trial,  and  to  give  leave, 
if  asked,  to  amend  the  complaint. 


Sheets  et  at.  v.  Hats,  ADMrNisTRA.TOR. 

[No.  5,352.     Filed  June  29,  1905.] 

1.  FASTlES.-^In junction, — Board  of  Commissioners. — Contractor, 
— In  an  action  by  taxpayers  against  the  board  of  commissioners 
to  restrain  them  from  paying  any  further  sums  of  money  to  a 
gravel  road  contractor,  such  contractor  is  a  proper  party  de- 
fendant,    p.  110. 

2.  Injunction. — Temporary  Restraining  Order. — Bonds. — The 
bond,  given  in  case  of  application  for  a  temporary  restraining 
order,  should  receive  a  liberal  construction,    p.  111. 
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3.  Injunction.  —  Temporary  Order. — Bonds, — Beneficiaries  of, 
— A  gravel  road  contractor  is  entitled  to  damages  from  the 
bond  given  by  taxpayers  to  secure  a  temporary  restraining 
order  in  an  action  against  the  board  of  commissioners  for  an 
injunction^  though  such  contractor  was  not  made  a  defendant 
by  the  parties  but  became  one  upon  his  own  petition,  the  com- 
plaint showing  that  the  bond  was  filed  for  the  benefit  of  such 
contractor  and  that  he  had  an  interest  in  such  suit  adverse  to 
plaintiffs,    p.  111. 

From  Vigo  Circuit  Court;  Oeorge  M.  Crane,  Special 
Judge. 

Action  by  William  Hays  as  administrator  of  the  estate 
of  Frederick  L.  Jessup,  deceased,  against  Martin  A.  Sheets 
and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Homer  A,  Taylor  and  Samuel  R.  Hamill,  for  appellants. 
William  Tichenor,  for  appellee. 

Wiley,  C.  J. — The  decedent,  Fred  L.  Jessup,  commenced 
this  action  upon  an  injunction  bond.  During  its  pendency 
he  died,  and,  his  death  having  been  suggested  to  the  court, 
his  administrator,  William  Hays,  was  substituted  as  plain- 
tiff. The  appellants  demurred  to  the  amended  complaint, 
and  the  demurrer  was  overruled.  They  then  filed  an  an- 
swer in  general  denial,  but  afterward  withdrew  the  same 
and  elected  to  stand  upon  the  ruling  upon  the  demurrer. 
Upon  their  refusal  to  plead  further,  judgment  was  ren- 
dered against  them  for  costs. 

Overruling  the  demurrer  to  the  amended  complaint  is 
assigned  as  error.  The  amended  complaint  is  of  consider- 
able length,  but  the  material  facts  therein  stated,  upon 
which  its  sufficiency  must  be  determined,  may  be  stated  in 
few  words.  It  is  averred  that  on  the  27th  of  November, 
1899,  the  appellant  Sheets  and  one  Underwood,  on  their 
own  behalf  and  on  behalf  of  various  other  citizens  and  tax- 
payers of  Sugar  creek  township,  Vigo  county,  Indiana, 
filed  their  verified  complaint  in  the  Vigo  Circuit  Court 
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against  the  board  of  commissioners  of  said  county,  averring 
that  on  the  14th  day  of  April,  1898,  said  board  entered  into 
a  contract  with  Fred  L.  Jessup,  by  the  terms  of  which  he 
was  to  build,  construct,  improve,  gravel,  etc.,  certain  roads 
in  said  township,  which  were  specifically  described.  It  is 
then  alleged  that  in  said  complaint  appellant  Sheets  and 
others  fully  set  up  the  terms  of  the  contract  with  Jessup, 
and  alleged  that  said  road  had  not  been  constructed, 
etc.,  as  required  by  the  terms  thereof,  to  the  injury  of  the 
plaintiff,  etc. ;  that  eighty  per  cent  of  the  contract  price 
of  the  Darwin  road  had  been  paid  to  said  Jessup ;  and  that 
he  had  notified  the  board  of  commissioners  that  said  road 
had  been  completed,  and  was  ready  to  be  received  by  them. 
It  was  further  alleged  that  an  emergency  existed  for  the 
immediate  issuance  of  a  temporary  order  restraining  the 
board  of  commissioners  from  paying  the  balance  of  the  con- 
tract price  for  said  improvement,  and  restraining  and  en- 
joining the  board  from  receiving  said  road  as  completed, 
and  from  ordering  any  amount  of  money  to  be  paid  to  said 
Jessup  on  his  contract,  or  doing  anything  toward  carrying 
out  said  contract,  until  the  final  hearing,  and  that  there- 
upon the  board  be  perpetually  enjoined,  etc.  It  is  then 
alleged  that  upon  the  filing  of  said  complaint  appellant 
Sheets  and  others  appeared  in  open  court  and  procured  a 
restraining  order  to  be  issued,  by  which  order  the  board 
of  commissioners  were  restrained  from  accepting  or  receiv- 
ing as  completed  said  road,  and  from  paying  any  sum  or 
sums  of  money  to  said  Jessup  upon  the  contract,  and  from 
taking  any  steps  toward  the  completion  of  said  contract, 
and  that  said  restraining  order  was  duly  served  upon  said 
board,  etc. ;  that  upon  the  issuing  of  said  restraining  order 
the  appellants  executed  for  the  benefit  of  said  board  of 
commissioners  and  said  Jessup,  who  was  a  proper  party 
and  should  have  been  made  a  defendant  therein,  their  cer- 
tain bond,  which  said  bond  was  duly  approved  by  the  judge 
of  the  Vigo  Circuit  Court.     It  is  further  alleged  that  said 
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board  of  commissioners  had  no  interest  whatever  in  said 
suit,  except  as  the  agents  of  the  plaintiffs  therein  and  other 
taxpayers  of  said  township ;  that  said  board  of  commission- 
ers manifested  no  interest  in  the  success  or  failure  of  said 
injunction  suit,  but  were  wholly  indifferent  whether  it 
should  be  enjoined  from  receiving  said  road  and  paying 
therefor.  It  is  further  alleged  that  the  decedent  did  fur- 
nish material  and  perform  the  labor  of  constructing  and 
improving  said  road,  and  that  as  such  contractor  he  had 
an  interest  adverse  to  the  plaintiffs  in  said  action,  and  that 
a  complete  and  final  determination  could  not  have  been 
had  without  his  presence  in  court  as  a  party  defendant; 
but  that  it  was  unnecessary  for  plaintiffs  therein  to  amend 
their  said  complaint  for  the  purpose  of  alleging  facts 
therein  concerning  him,  for  the  reason  that  such  facts  were 
already  fully  alleged  in  the  original  complaint.  It  is  fur- 
ther alleged  that  the  plaintiffs  in  said  action  refused  and 
neglected  to  make  decedent  a  party  defendant  thereto,  and 
that  it  became  necessary  for  him  to  petition  the  court  to  be 
made  a  party  defendant  that  his  interests  in  said  action 
might  be  protected.  It  is  further  alleged  that  the  plaintiff.^ 
in  said  suit  for  injunction  made  the  board  of  commissioners 
of  Vigo  county  sole  defendants,  and  omitted  to  make  the 
decedent  a  party  defendant,  for  the  reason  that  they  would 
not  be  liable  on  their  bond  to  said  board  of  commissioners 
for  attorneys'  fees  as  damages  in  said  injunction,  should 
the  same  be  wrongful,  and  would  be  so  liable  to  decedent 
if  he  had  been  made  a  party  defendant,  and  that  for  their 
own  protection  in  that  regard  they  failed,  refused  and  neg- 
lected to  make  him  a  party  therein ;  that  on  the  22d  day  of 
June,  1900,  the  decedent  appeared  in  the  Vigo  Circuit 
Court,  and  asked  leave  to  be  made  a  party  defendant  in 
said  action,  which  leave  was  granted,  and  he  was  thereupon 
made  a  party  defendant  therein.  It  is  then  alleged  that 
on  the  9th  day  of  Xovember,  1901,  the  decedent  moved  that 
the  court  dissolve  the  temporary  injunction  granted  therein, 
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which  said  motion  was  sustained  by  the  court,  and  it  was 
ordered  that  said  injunction  be,  and  the  same  was,  dis- 
solved; that  on  the  13th  day  of  February,  1901,  the  dece- 
dent moved  that  said  suit  for  injuntJtion  be  stricken  from 
the  docket,  which  motion  was  sustained  and  judgment  en- 
tered against  the  plaintiffs  therein  for  costs.  The  com- 
plaint then  sets  out  in  detail  the  expenses  incurred  by  the 
decedent  in  said  cause,  and  demands  judgment  for  said 
sums,  to  wit,  $250.  A  copy  of  the  bond  is  made  an  exhibit 
to  the  complaint,  and,  after  entitling  the  cause  in  which 
the  bond  was  executed,  is  as  follows:  "We  undertake  that 
the  plaintiffs  in  the  above-entitled  cause  shall  pay  the  de- 
fendant all  damages  and  costs  which  may  accrue  to  said 
defendant  by  reason  of  the  restraining  order  or  injunction 
in  this  action." 

The  single  question  presented  by  the  overruling  of  the  de- 
murrer to  the  amended  complaint  is  this :    The  bond  having 

been  executed  to  cover  all  damages  and  costs  which 
1.     might  accrue   to  the   defendant  in  the  injunction 

suit,  and  the  defendant  having  originally  been  the 
board  of  commissioners,  and  during  the  pendency  of  the 
action  Jessup  having  been  made  a  party  defendant  therein, 
does  such  bond  operate  to  cover  all  damages  and  costs  sus- 
tained by  him  in  the  defense  he  interposed  ? 

He  having  been  the  contractor  to  build  and  construct 
the  road,  and  being  entitled  to  recover  all  sums  from  the 
county  due  him  under  the  contract,  it  seems  to  us  that  he 
was  a  party  in  interest,  and  that  he  was  properly  admitted 
as  a  defendant  in  the  injimction  suit.  At  most,  the  board 
of  commissioners  was  only  a  nominal  party,  representing 
the  taxpayers.  It  is  true  such  board  was  chargeable  with 
making  the  contract  and  paying  out  the  money  thereunder, 
and  such  board  was  a  proper  party  to  the  suit.  If  the  plain- 
tiffs in  the  injunction  suit  had  been  successful,  the  result 
would  have  been  that  Jessup  could  not  receive  the  balance 
of   the   money   due   him    upon   the   contract.     The    court 
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having  upon  his  petition  admitted  him  as  a  party  defendant 
in  this  proceeding,  he  should  be  treated  as  a  party  defend- 
ant, and,  if  so,  the  bond  operated  in  his  favor.  Both  under 
the  statute  and  the  decisions  all  persons  who  have  an  ad- 
verse interest  to  the  plaintiff,  or  who  are  necessary  parties 
to  effect  a  complete  settlement  of  the  matters  in  issue,  are 
proper  parties  defendant.  §§269-273  Bums  1901,  §§268- 
272  R.  S.  1881;  Biitinger  v.  Bell  (1879),  65  Ind.  445; 
Curth  V.  Gooding  (1884),  99  Ind.  45;  Merriti  v.  Wells 
(1862),  18  Ind.  171.  In  any  event  Jessup  was  admitted 
as  a  party  defendant.  His  interests  were  adverse  to  the 
plaintiffs  in  the  injunction  proceeding,  and,  being  a  party 
defendant,  he  had  a  right  to  contest  the  questions  which 
affected  his  interests. 

Before  any  party  is  entitled  to  a  temporary  restraining 
order,  the  statute  requires  that  he  shall  file  a  written  un- 
dertaking, with  approved  surety,  in  favor  of  the 

2.  adverse  party  affected  thereby,  for  the  pajonent  of 
all  damages  and  costs  which  may  accrue  by  reason 

of  the  injunction  or  restraining  order.  §1167  Burns  1901, 
§1153  R.  S.  1881.  It  is  the  law  that  injunction  bonds 
should  be  liberally  construed.  Conner  v.  Paxson  (1822), 
1  Blackf.  207;  Boden  v.  Dill  (1877),  58  Ind.  273;  Alex- 
ander V.  Gish  (1888),  88  Ky.  13,  9  S.  W.  801;  Andrews 
V.  Glenville  Woolen  Co.  (1872),  50  X.  Y.  282;  Oelrichs 
V.  Spain  (1872),  15  Wall.  211,  21  L.  Ed.  43. 

It  has  been  held  that  a  bond  executed  to  one  defendant 

will  inure  to  the  benefit  of  all  the  defendants.     Boden  v. 

Dill,  supra.    The  case  of  Alexander  v.  Gish,  supra, 

3.  is  in  principle  much  like  the  one  under  consideration, 
except  that  the  bond  in  that  case  was  made  payable, 

not  only  to  the  defendants,  but  also  to  the  persons  belonging 
to  a  class  named ;  and  the  plaintiffs  in  the  action  on  the  bond 
were  persons  belonging  to  that  class.  They  were  not  orig- 
inally made  parties    to  the    injunction    suit,  but  became 
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parties,  and  were  admitted  as  such  upon  their  owti  peti- 
tion. The  court  of  appeals  of  Kentucky,  in  deciding  the 
case,  said:  "To  exclude  appellants  from  the  right  to  sue 
on  the  bond,  because  they  were  not,  as  they  ought  properly 
to  have  been,  parties  defendant  to  the  action  when  the  order 
of  injunction  was  made,  or  because  they  were  not  named 
therein,  would  not  only  be  in  disregard  of  an  expressed 
stipulation  in  it,  but  enable  a  designing  party,  by  making 
those  having  a  nominal  interest  defendants,  to  do  irrepa- 
rable injury  to  those  really  interested." 

In  the  case  of  Oelrichs  v.  Spain,  supra,  one  Hill  was  the 
plaintiff,  and  the  action  was  to  recover  damages  upon  two 
injunction  bonds.  Hill  had  not  been  named  in  eitlier  bond, 
nor  joined  as  a  party  in  the  original  injunction  suit;  nor 
had  he  become  a  party  in  any  manner,  except  that  he  had 
an  interest  in  the  funds  in  controversy.  The  suit  was  to 
enjoin  the  disposition  of  that  fund,  and  Hill  was  adversely 
affected  by  the  restraining  order  therein  issued;  and  it 
was  held  by  the  Supreme  Court  of  the  United  States  that, 
notwithstanding  the  fact  that  he  was  not  a  party,  having  an 
interest  in  the  fund,  he  was  entitled  to  recover.  Substan- 
tially to  the  same  effect  is  the  cause  of  Andrews  v.  Glen- 
ville  Woolen  Co.,  supra. 

Appellee  alleges  in  his  complaint  that  the  bond  in  suit 
was  filed  for  the  benefit  of  Jessup,  and  that  he  had  an  in- 
terest adverse  to  the  plaintiffs  in  the  subject-matter  of  the 
controversy  arising  under  the  injunction  suit. 

Our  conclusion  is  that  under  the  facts  pleaded  the  com- 
plaint was  sufficient,  and  required  an  answer.  There  was 
no  error  in  overruling  the  demurrer,  and  the  judgment  is 
affirmed. 
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Lincoln  School  Township  v.  Union  Trust  Com- 
pany OF  Indianapolis. 

^No.  4,965.     Filed   February  24,   1905.     Rehearing  denied  May 
11,  1905.     Transfer  denied  June  29,  1905.] 

1.  Townships. — Claims  Against. — A  claim  ag^ainst  a  township 
must  have  statutory  support,    p.  115. 

2.  Pleading. — Complaint, — Totvnships. — Authorization  of  Loan 
by  Advisory  Board. — A  complaint  showing  that  the  township 
trustee  was  "authorized"  by  the  advisory  board  to  borrow  the 
money  involved  in  the  action,  is  sufficient,  such  allegation  being 
of  fact  and  not  a  conclusion,     p.  115. 

3.  Townships.  —  Advisory  Boards.  —  Policy  of  Statute.  —  The 
policy  of  the  statute  (Acts  1899,  p.  150,  §8085a  et  seq.  Bums 
1901),  creating  township  advisory  boards,  was  to  place  in  the 
hands  of  each  township  the  power  to  decide  upon  its  local 
needs,    p.  116. 

4.  Same. — Legislative  Power. — Fraud. — Reasonableness. — Legis- 
lative action  may  be  impeached  for  unreasonableness  but  not 
for  the  fraudulent  motives  of  the  body  exercising  the  power, 
and  administrative  action  may  be  impeached  for  fraud  but  not 
for  improvidence,    p.  116. 

5.  Statutes. — Toumship  Advisory  Boards. — Special  Sessions. — 
Sckoolkouses. — Township  advisory  boards  have  power  under 
§8085f  Bums  1901,  Acts  1899,  p.  150,  §6,  at  a  special  meeting, 
to  authorize  the  township  trustee  to  borrow  money  for  the  erec- 
tion of  a  schoolhouse.     p.  117. 

6.  Same. — Tovmship  Advisory  Boards. — Former  Statutes. — Re- 
peal—The act  of  1899  (Acts  1899,  p.  150,  §8085a  et  seq.  Bums 
1901),  relating  to  township  business,  repeals  the  act  of  1875 
(Acts  1875,  p.  162,  §§1,  2,  §§8081,  8082  Bums  1901,  §§6006,  6007 
R.  S.  1881).     p.  117. 

7.  Schools  and  School  Districts. — Schoolhouses. — Erection. — 
Trustee*s  Duty. — It  is  the  duty  of  the  township  trustee  to  sign 
a  contract  with  the  bidder  whose  bid  is  approved  by  the  advisory 
board,  the  necessity  for  such  work  having  been  decided  upon 
prior  thereto,     p.  119. 

From  Hendricks  Circuit  Court;  Silas  A.  Hays,  Special 
Judge. 

Action  by  the  Union  Trust  Company  against  Lincoln 
Vol.  36—8 
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School  Township.    From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Brill  &  Harvey  and  McBride,  Denny  &  Denny,  for 
appellant. 

Hogate  &  Clark  and  Smith,  Duncan,  Hornbrook  & 
Smith,  for  appellee. 

RoBY,  J. — The  judgment  herein  rests  upon  the  second 
and  fifth  paragraphs  of  complaint.  They  are  substantially 
identical,  except  that  they  relate  to  different  transactions. 

In  the  second  paragraph  it  is  averred  that  the  appellant 
on  the  10th  day  of  July,  1900,  promised  to  pay  appellee 
on  or  before  the  Ist  day  of  January,  1902,  $3,500,  out  of 
the  special  school  fund  of  said  township,  with  interest  at 
five  and  one-half  per  cent,  payable  semiannually,  from  the 
12th  day  of  July,  1900,  until  paid,  and  attorneys'  fees, 
a  copy  of  said  instrument  being  made  an  exhibit.  It  is 
further  averred  that  said  instrument  was  executed  by  appel- 
lant through  its  trustee  to  appellee  for  an  actual  loan  of 
money  by  appellee  to  said  trustee  for  said  township,  which 
loan  of  money  by  said  appellee  to  appellant  "was  authorized 
by  the  advisory  board  of  Lincoln  township,  Hendricks 
county,  Indiana,  and  was  borrowed  for  the  purpose  of 
erecting  and  equipping  a  school  building  in  said  town- 
ship;" that  said  sum  was  actually  loaned  for  the  purpose 
mentioned;  that  said  school  building  and  its  equipments 
were  necessary  and  proper  for  keeping  and  carrying  on  the 
schools  of  said  township;  that  the  money  so  borrowed  was 
used  in  the  construction  and  equipment  thereof  and  was 
necessary  therefor;  that  said  sum  is  due  and  unpaid. 
Wherefore,  etc.  The  loan  alleged  in  the  fifth  paragraph 
to  have  been  made  was  evidenced  by  a  note  for  $2,000, 
dated  September  18,  1900,  and  due  January  1,  1902.  Sep- 
arate demurrers  for  want  of  facts  were  addressed  to  each 
paragraph,  overruled,  exception  reserved,  and  such  action 
is  assigned  as  error. 
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The  point  made  is  that  "the  complaint — showing,  as  it 
does,  that  the  claim  is  for  borrowed  money — ^to  be  sufficient 
should  show  that  the  township  advisory  board  found  the 
existence  of  an  emergency,  justifying  such  loan,  and  that 
by  proper  entries  upon  their  records  an  emergency  was 
declared  to  exist." 

A  claim    against  a  township  is  not   valid    unless  it  is 

based  upon  the  provisions  of  a  statute,  or  upon  a  contract 

entered  into  with   a   proper  person   in  accordance 

1.  with  a  statute.    Peck-WilliamsoTij  etc,  Co,  v^  Steen 
School  Tp.    (1903),  30  Ind.   App.   637. 

The  averment  that  the  loan,  to  secure  which  the  notes 

in  suit  were  given,  was  "authorized"  by  the  advisory  board 

is,  as  a  matter  of  pleading,  sufficient  to  justify  the 

2.  making  of  a  contract  by  the  trustee.     Such  aver- 
ment conveys  notice  to  the  defendant  of  the  claim 

made,  and,  when  traversed,  requires  proof  by  the  plaintiff 
of  each  step  essential  to  a  valid  authorization.  It  is  the 
statement  of  a  fact,  and  not  of  a  legal  conclusion.  McCarty 
V.  Tarr  (1882),  83  Ind.  444;  Indianapolis,  etc,  R.  Co. 
V.  Lyon  (1874),  48  Ind.  119;  Voiles  v.  Beard  (1877),  58 
Ind.  510;  State,  ex  reL,  v.  Gresham  (1848),  1  Ind.  190; 
Bryce  v.  Louisville,  etc,  R.  Co.  (1893),  25  N.  Y.  Supp. 
1043;  Miles  v.  McDermott  (1866),  31  Cal.  271;  Smith 
v.  Board,  etc  (1878),  44  Wis.  686;  Muser  v.  Robertson 
(1883),  17  Fed.  500;  Breckenridge  County  v.  McCrachen 
(1894),  61  Fed.  191,  9  C.  C.  A.  442.  To  require  the 
plaintiff  to  set  out  in  his  complaint  the  details  of  the  trans- 
action upon  which  his  contract  depends  would  be  to  make 
the  pleading  prolix  without  any  corresponding  advantage, 
since  the  steps  necessary  to  a  valid  authorization  must  ap- 
pear from  the  evidence  to  have  been  taken. 

An  answer  in  six  paragraphs  was  filed.  The  first  para- 
graph thereof  was  withdrawn,  and  the  plaintiff's  demur- 
rers for  want  of  facts  were  sustained  to  the  remaining 
ones.     The  appellant  refused  to  plead  further,  judgment 
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was  rendered  against  it,  and  it  has  assigned  error  based 
upon  the  sustaining  of  the  demurrer  to  each  of  said  para- 
graphs of  answer. 

The  substance  of  the  second  paragraph  is  that  no  neces- 
sity existed  for  the  erection  of  a  schoolhouse,  the  township 
being  amply  provided  with  schoolhouses  and  school  facil- 
ities. That  of  the  third  paragraph  is  that  the  erection  of 
the  schoolhouse  was  illegal,  in  that  the  only  action  in  re- 
lation thereto  was  taken  at  a  special  session  of  the  toA\Tiship 
advisory  board.  In  the  fourth  paragraph  facts  are  averred 
which  prior  to  the  act  of  April  27,  1899  (Acts  1899,  p. 
150,  §1,  §8085a  Burns  1901),  would  have  made  it 
necessary  for  the  trustee  to  procure  an  order  from  the 
board  of  county  commissioners  authorizing  him  to  contract 
the  indebtedness  alleged.  Acts  1875,  p.  162,  §1,  §8081 
Bums  1901,  §6006  R.  S.  1881.  In  the  fifth  paragraph 
it  is  averred  that  no  levy  has  ever  been  made  to  the  credit 
of  the  special  school  fund  of  the  defendant  township  for 
the  payment  of  the  debt  sued  for.  In  the  sixth  paragraph 
the  facts  relied  upon  in  the  preceding  ones  are  combined. 

The  policy  incident  to  our  system  of  government  requires 

that  matters  of  local  concern  be  referred  to  and  settled 

by  the  people  directly  interested  therein,  who  re- 

3.  ceive  the  benefits  and  bear  the  burdens.     The  town- 
ship advisory  board  is  selected  for  the  purpose  of 

expressing   the   public   sentiment   of  that   political   subdi- 
vision in  connection  with  granting  or  withholding  supplies. 
No  charge  of  fraud  is  made  in  any  answer.     Where  leg- 
islative  authority,   or  authority  in   its  nature  legislative, 
such  as  the  enactment  of  ordinances  and  the  like, 

4.  is  conferred  upon  local  municipal  authorities,  the 
grant  not  being  specific  in  terms,  the  courts  will 

consider  whether  such  municipal  body  has  exercised  such 
authority  in  a  reasonable  manner,  but  will  not  hear  allega- 
tions of  fraudulent  motives.  But  where  the  grant  of  power 
is  of  a  business  or  proprietary  character,  to  be  exercised 
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in  an  administrative  manner  for  the  benefit  of  the  par- 
ticular community — as,  for  instance,  entering  into  a  con- 
tract for  the  benefit  of  the  community — while  such  action 
may  be  attacked  on  the  ground  of  fraud,  it  can  not  be 
reviewed  upon  the  ground  that  the  local  authorities  have 
not  contracted  prudently  and  discreetly.  In  other  words, 
fraud  not  being  averred,  the  court  can  not  review  the  judg- 
ment or  control  the  discretion  of  such  local  authorities. 
Of  course,  a  case  might  arise  where  the  conduct  of  the  local 
authorities  might  be  of  so  flagrant  a  character  as  to  dem- 
onstrate fraud,  but  in  such  case  the  action  would  be  at- 
tacked on  the  ground  of  fraud,  and  not  merely  as  improvi- 
dent or  ill-advised.  Kitchel  v.  Board,  etc,  (1890),  123 
Ind.  540;  Robling  v.  Board,  etc.  (1895),  141  Ind.  522; 
O'Boyle  v.  Shannon  (1881),  80  Ind.  159;  City  of  Terre 
Haute  V.  Terre  Haute  Water-Works  Co.  (1884),  94  Ind. 
305;  Bass  v.  City  of  Ft.  Wayne  (1890),  121  Ind.  389; 
City  of  Indianapolis  v.  Indianapolis,  etc..  Coke  Co. 
(1879),  66  Ind.  396;  Town  of  Gosport  v.  Pritchard 
(1901),  156  Ind.  ^00;  Seward  v.  Town  of  Liberty  (1895), 
142  Ind.  551;  City  of  Valparaiso  v.  Gardner  (1884),  97 
Ind.  1,  49  Am.  Rep.  416;  Brashear  v.  City  of  Madison 
(1895),  142  Ind.  685,  33  L.  R.  A.  474. 

The  third  paragraph  of  answer  states  no  defense,  for 
the  reason  that  the  only  possible  object  for  a  special  meet- 
ing of  the  advisory  board  is  to  provide  for  needed 

5.  action  arising  out  of  an  emergency  calling  for  the 
expenditure  of  sums  not  included  in  the  estimates 

and  levy  made  at  the  annual  meeting. 

The  provisions  of  section  six  of  the  act  of  1899   (Acts 
1899,  p.   150,  §8085f  Burns  1901)   are  designed  to  pro- 
vide for  action  to  be  taken  at  other  than  an  annual 

6.  meeting.     Under  the  act  of  1875,  above  referred 
to,  whenever  it  became  necessary  for  the  trustee  of 

any  township  in  this  State  to  incur  on  behalf  of  his  town- 
ship any  debt  or  debts  whose  aggregate  amount  was  in  ex- 
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cess  of  the  fund  on  hand  to  which  such  debt  or  debts  are 
chargeable,  and  of  the  fund  to  be  derived  from  the  tax 
assessed  against  his  township  for  the  year  in  which  such 
debt  was  to  be  incurred,  such  trustee  should  first  procure 
an  order  from  the  board  of  county  commissioners  of  the 
county  in  which  such  township  is  situated,  authorizing  him 
to  contract  such  indebtedness.  Acts  1875,  p.  162,  §§1,  2, 
§§8081,  8082  Bums  1901,  §§6006,  6007  K.  S.  1881. 

Section  two  of  said  act  provides  that  before  the  board 
of  commissioners  shall  grant  such  order,  the  township 
trustee  shall  file  in  the  auditor's  oflSce  of  his  county  a  peti- 
tion setting  forth  certain  facts,  and  showing  that  he  has 
given  notice  of  its  pendency.  The  act  of  1899,  supra, 
creating  an  advisory  board,  and  prescribing  its  duties,  by 
section  twelve  of  said  act,  expressly  repeals  all  laws  or 
parts  of  laws  inconsistent  therewith. 

The  power  by  said  act  conferred  upon  the  advisory  board 
is  not  consistent  with  the  exercise  by  the  board  of  county 
commissioners  of  the  power  vested  in  them  by  the  act  of 
1875,  supra.  One  prominent  purpose  which  led  to  the 
act  of  1899,  supra,  was,  no  doubt,  to  guard  against  the 
abuse  of  power  by  township  officials.  It  was  not  designed 
to  render  the  transaction  of  township  business  impossible 
— a  result  which  might  frequently  occur  if  the  act  of  1875 
were  still  effective.  The  later  statute  makes  no  provision 
by  which  the  advisory  board  could  invoke  action  upon  the 
part  of  the  board  of  county  commissioners.  It  is  not  made 
the  duty  of  the  township  trustee  to  file  a  petition  in  the 
auditor's  office,  except  upon  his  own  initiative;  and,  if 
both  acts  are  in  force,  the  trustee  holds  the  key  to  the  situa- 
tion, and  may  nullify  the  action  of  the  advisory  board 
by  failing  or  refusing  to  petition  the  board  of  county  com- 
missioners. 

The  members  of  the  board  of  county  commissioners  can 
never  all  be  citizens  of  a  single  township,  and  in  a  majority 
of  instances  no  two   of  them   are   such.     It   is  therefore 
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presumably  less  capable  of  expressing  the  sentiment  of 
the  taxpayers  of  such  township  than  those  constituting  the 
advisory  board,  who  are  both'  citizens  and  taxpayers 
therein.  The  later  act  is  inconsistent  with  the  earlier  one, 
which  is  therefore  no  longer  in  force. 

No  error  was  conmiitted  in  sustaining  the  demurrers  to 
the  answers,  and  the  judgment  is  affirmed. 

On  Petttion  for  Rehearing. 

RoBY,  J. — It  is  the  duty  of  the  township  trustee  to  sign 
a  contract  with  the  bidder  whose  bid  is  approved  by  the  ad- 
visory board.  The  necessity  for  the  erection  of  a 
7.  new  schoolhouse  is  fixed,  so  far  as  the  trustee  is  con- 
cerned, by  his  prior  action.  §8085i  Burns  1901, 
Acts  1899,  p.  150,  §9.  It  was  not  intended  by  the  legis- 
lature that  such  trustee  should  hold  a  supervisory  power 
over  the  board  which  was  expressly  created  as  a  check  upon 
him.  Neither  was  it  intended  to  make  the  advisory  board, 
selected  by  and  from  the  persons  who  pay  the  tax  which  is  to 
be  expended,  dependent  upon  and  inferior  to  the  board  of 
county  commissioners  in  respect  to  such  township  affairs. 
The  act  of  1875  (Acts  1875,  p.  162)  was  demonstrated  to 
be  ineffective  and  inadequate.  It  was  superseded  and  re- 
placed by  the  act  of  1899,  supra.  A  different  contention 
forming  the  basis  of  appellant's  argument  in  support  of  its 
petition  for  a  rehearing,  such  petition  is  overruled. 


Minnich  et  al.  v.  Swing,  Trustee. 

[No.  5,158.     Filed  February   14,   1905.     Rehearing  denied  May 
23,  1905.     Transfer  denied  June  29,  1905.] 

1.  Appeal  and  Error. — Demurrer, — Failure  to  Except. — No 
question  can  be  presented,  on  appeal,  on  the  trial  court's  ruling 
upon  a  demurrer  where  no  exception  was  taken  to  such  ruling, 
p.  121. 
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2.  Appeal  and  Error. — Demurrer  to  Answer. — Carrying  Back  to 
Complaint. — Where  the  court  overruled  a  demurrer  to  an  an- 
swer, defendant  can  not  assign  error  on  the  court's  failure  to 
carry  such  demurrer  back  and  sustain  it  to  the  complaint,     p.  121. 

3.  Pleading. — Trustees. — Authority  to  Sue. — ^An  allegation  by 
a  trustee  "that  he  brings  this  action  by  order  of  said  [Ohio 
supreme]  court''  sufficiently  shows  authority  to  sue,  at  least 
when  the  objection  is  first  made  after  verdict,    p.  121. 

4.  Trial. — Answer  without  Reply. — How  Question  Raised  of  No 
Issue. — Where  defendants  desire  to  raise  the  question  that  the 
trial  was  without  issue,  they  should  present  the  lack  of  reply 
to  the  court  below  and  save  proper  exceptions  to  the  court's 
ruling  thereon,  otherwise  they  waive  a  formal  reply  and  the 
trial  proceeds  as  if  a  general  denial  were  filed,    p.  122. 

From  Superior  Court  of  Allen  County;  0.  N.  Heaton, 
Judge. 

Action  by  James  B.  Swing  as  trustee  of  the  Union  Mutual 
Fire  Insurance  Company  of  Cincinnati,  Ohio,  against  John 
Minnich  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

James  M,  Hatfield,  for  appellants. 

J.  F.  France,  J.  B.  Harper  and  P.  A.  Reece,  for  appellee. 

Black,  J. — This  cause  was  commenced  in  the  Himtington 
Circuit  Court,  whence  the  venue  was  changed  to  the  court 
below.  It  was  an  action  against  the  appellants,  brought  by 
the  appellee  as  trustee  for  the  creditors  and  policy  holders 
of  the  Union  Mutual  Fire  Insurance  Company  of  Cincin- 
nati, Ohio,  it  being  alleged  in  the  complaint,  amongst  other 
things,  that  "the  supreme  court  of  Ohio,  which  is  a  court 
of  general  and  competent  jurisdiction,  in  case  No.  2,541 
thereof,  on  December  18,  1890,  disincorporated  said  insur- 
ance company,  and  afterwards,  in  said  cause,  appointed 
this  plaintiff  the  trustee  for  the  creditors  and  policy  hold- 
ers of  said  insurance  company,  and  this  plaintiff  accepted 
said  trust,  and  duly  qualified,  and  is  acting  as  such  trustee ; 
that  he  brings  this  action  by  order  of  said  court." 

The  appellants  have  sought  to  question  the  sufficiency  of 
the  complaint  by  three  specifications  in  their  assignment  of 
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errors,  as  follows:  "(1)  The  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  (2) 
The  court  erred  in  not  sustaining  the  demurrer  of  the  ap- 
pellee to  appellants*  answer  to  appellee's  amended  com- 
plaint. (3)  The  court  erred  in  overruling  the  motion  in 
arrest  of  judgment" 

We  will  first  dispose  of  the  second  specification.     The 

demurrer  to  which  the  assignment  refers  was  a  demurrer 

of  the  appellee  to  the  second  paragraph  of  the  an- 

1.  swer  of  the  appellants.     The  court  overruled  the  de- 
murrer, to  which  ruling  the  appellee  excepted.    The 

ruling  being  in  favor  of  the  appellants,  they  took  no  excep- 
tion. No  objection  can  be  raised  in  this  court  to  a  ruling 
upon  a  demurrer  by  a  party  who  took  no  exception  in  the 
lower  court  to  its  action  upon  the  demurrer.  See  Ray- 
mond V.  Saucer  (1882),  84  Ind.  3;  Scheible  v.  Slagle 
(1883),  89  Ind.  323;  Standley  v.  Northwestern,  etc,  Ins. 
Co.  (1884),  95  Ind.  254;  City  of  Evansville  v.  Martin 
(1885),  103  Ind.  206;  Cupp  v.  Campbell  (1885),  103 
Ind.  213. 

When  a  demurrer  to  an  answer  has  been  overruled,  the 

defendant  can  not  successfully  assign  on  appeal  that  the 

court  erred  in  failing  to  carry  back  the  demurrer 

2.  and  sustain  it  to  the  complaint.     Gilbert  v.  Bakes 
(1886),  106  Ind.  558. 

In  the  statement  of  points  in  the  brief  for  the  appellants 

the  sufficiency  of  the  complaint  is   questioned   upon   the 

ground  that  the  appellee  being  a  receiver,  the  com- 

3.  plaint  does  not  sufficiently  show  authority  from  the 
court  by  which  he  was  appointed  to  brine;  the  action 

in  his  own  name  as  receiver,  it  being  claimed  that  the  aver- 
ment "that  he  brings  this  action  by  order  of  said  court''  is 
not  sufficient  for  such  purpose.  Assuming  the  rule  of  plead- 
ing invoked  by  the  appellants  to  be  applicable  to  the  appel- 
lee, we  think  this  objection  to  the  complaint  not  tenable, 
at  least  after  verdict. 
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It  is  also  assigned  that  the  court  erred  in  overruling  ap- 
pellants' motion  for  judgment  on  the  pleadings,  notwith- 
standing the  verdict.  The  supposed  error  to  which 
4.  our  attention  is  called  under  this  assignment  was 
the  proceeding  to  trial  when,  as  claimed  on  behalf 
of  the  appellants,  there  was  no  reply  to  the  third  paragraph 
of  answer  alleging  payment.  There  was  a  reply,  which  was 
filed  after  the  filing  of  all  the  paragraphs  of  answer,  and  the 
reply,  by  its  terms,  was  addressed  to  the  entire  answer,  and, 
after  certain  admissions,  none  of  them  relating  to  payment, 
denied  all  other  allegations  of  the  answer.  Some  indorse- 
ments upon  the  reply  are  set  out  in  the  transcript,  one  being 
as  follows:  "Reply  to  defendants'  second  paragraph  of 
answer."  If,  as  claimed,  this  was  intended  and  taken  as  a 
reply  to  the  second  paragraph  of  answer  alone,  and  the 
cause  went  to  trial  without  a  reply  to  the  third  paragraph 
of  answer,  the  appellants,  though  they  had  taken  a  rule 
to  reply,  can  not  be  heard  to  complain  here  on  the  ground 
that  there  was  no  formal  issue  made  upon  that  paragraph 
of  answer.  To  raise  a  question  upon  the  absence  of  a  reply, 
the  appellants,  before  entering  upon  the  trial,  should  have 
presented  such  matter  to  the  court  below,  and  should  have 
invoked-  a  ruling  of  the  court  thereon,  to  which,  if  adverse 
to  them,  they  should  have  excepted,  in  order  to  save  the 
question  for  presentation  on  appeal.  By  going  to  trial 
without  objection  because  of  the  want  of  a  reply,  they,  in 
effect,  waived  a  formal  reply,  and  consented  that  the  cause 
should  be  tried  as  if  the  answer  were  controverted  by  a 
general  denial.  Train  v.  Gridley  (1871),  36  Ind.  241; 
Buchanan  v.  Berkshire  Life  Ins,  Co,  (1884),  96  Ind.  610; 
Crum  V.  Yundt  (1895),  12  Ind.  App.  308. 
Judgment  affirmed. 
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durbin  et  al.  v.  northwestern  scraper 

Company  et  al. 

[No.  6,049.     Filed  February  16,  1905.    Appeal  to  Supreme  Court 

dismissed  June  29,  1905.] 

1.  Appeal  and  Error. — Transcript. — Change  of  Venue. — Stat- 
utes.— The  transcript  on  appeal,  of  an  action  brought  in  the 
Superior  Court  of  Madison  County  and  from  thence  sent  on 
change  of  venue  to  the  Madison  Circuit  Court  and  likewise  sent 
to  the  Delaware  Circuit  Court,  should  contain  the  transcripts 
of  said  courts  on  such  changes,  the  clerk  of  the  Delaware  Cir- 
cuit Court  being  governed  by  §§661,  662  Bums  1901,  §§649,  650 
R.  S.  1881,  and  not  by  §1426z  Bums  1901,  Acts  1896,  p.  52, 
§26,  which  governs  only  in  appeals  from  one  of  such  courts  in 
Madison  county,  where  no  transcript  was  made  at  the  time, 
p.  125. 

2.  Bills  and  Notes. — Principal  and  Surety. — Release. — Exten- 
sion.— The  extension,  by  the  holder,  of  the  time  of  payment  of  a 
promissory  note,  for  a  valuable  consideration,  for  a  defmite  time 
and  without  the  surety's  consent,  the  holder  of  such  note  know- 
ing such  surety  to  be  such,  releases  such  surety,     p.  128. 

3.  Pleading. — Allegations. — Specific. — General. — The  cufficiency 
of  a  pleading  will  be  tested  by  the  specific  facts  alleged  rather 
than  by  general  averments,     p.  129. 

4.  Bills  and  Notes. — Principal  and  Surety. — Ex  tendon. — Con- 
sideration.— Releasee. — ^Where  the  corporation  principal,  without 
the  knowledge  of  a  surety,  agrees  with  the  payees  of  its  note 
to  execute  "its  promissory  note,"  secured  by  two  of  its  former 
sureties,  in  payment  of  such  former  note,  but  there  was  no 
agreement  as  to  the  negotiability  of  such  new  note,  or  that  it 
should  provide  interest  or  attorneys'  fees,  and  no  agreement  as 
to  time  or  place  of  payment,  and  there  was  no  showing  that  such 
corporation  was  not  solvent  nor  that  such  debt  was  better 
secured  by  the  taking  of  the  new  note,  no  valuable  considera- 
tion for  such  extension  by  the  taking  of  such  new  note  is  shown, 
p.  129. 

5.  Same. — Principal  and  Surety. — Extension. — Appointment  of 
Receiver. — Definite  Time. — An  agreement  between  the  payees 
of  a  note  and  the  corporation  principal  to  extend  the  time  of 
payment  until  the  appointment  oi'  a  receiver  for  such  corpora- 
tion is  not  for  a  definite  time.     p.  130. 

6.  Receivers. — Appointment. — Discretion  of  Court. — The  ap- 
pointment of  a  receiver  lies  in  the  sound  discretion  of  the  court 
in  view  of  all  the  circumstances  and  is  not  the  subject  of  con- 
tract between  the  debtor  and  creditors,     p.  131. 
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7.  Bills  and  Notes. — Principal  and  Surety. — Extension, — Con- 
sideration.— The  agreement  of  the  corporation  principal  and 
two  of  the  sureties  on  a  note,  with  the  payees  thereof,  to  consent 
to  the  appointment  of  a  receiver  for  such  principal  does  not 
constitute  a  valuable  consideration  for  the  extension  of  the  time 
of  payment  of  such  note.    p.  132. 

8.  Pleading. — Demurrer  to  Answer. — Form. — ^A  demurrer  to  a 
paragraph  of  answer  for  the  reason  that  such  paragraph  does 
not  state  facts  sufficient  to  constitute  a  ^'ground  of  defense"  is 
sufficient,    p.  133. 

9.  Princtpal  and  Surety. — Alteration  of  Contract. — Notice  of 
Default. — A  surety  is  released  by  an  unauthorized  material 
alteration  in  his  contract,  but  he  is  bound  to  take  notice  of  the 
default  of  his  principal,  and  is  bound  to  know  that  there  might 
be  delays  in  the  enforcement  of  such  obligation  by  law.    p.  133. 

10.  Receivers. — Title. — Duties  in  Payment  of  Debts. — The  ap- 
pointment of  a  receiver  does  not  divest  the  insolvent's  title,  and 
the  claims  against  the  property  both  leg^l  and  equitable  re- 
main as  prior  to  such  appointment,  the  court,  and  not  the 
receiver,  directing  the  payment  of  same  as  justice  requires, 
p.  134. 

11.  Principal  and  Surety. — Alteration  of  Contract. — Release. 
— An  agreement  between  the  corporation  maker  and  the  payees 
of  a  note  not  to  enforce  payment  until  after  the  appointment  of 
a  receiver  for  such  corporation  does  not  release  a  surety  on 
such  note  where  there  is  no  showing  when  a  receiver  was 
appointed,    p.  136. 

12.  Pleading.  —  Contracts. — Forbearance. — Breach. — Remedy. — 
An  agreement,  upon  a  valuable  consideration,  to  forbear  suit 
upon  a  note,  can  not  be  pleaded  in  bar  of  an  action  brought 
within  such  time,  the  remedy  being  an  action  for  damages  for 
such  breach,     p.  136. 

13.  Trial. — Bills  and  Notes. — Forbearance. — Breach. — Though 
the  payees  of  a  note,  for  a  valuable  consideration,  agree  to 
forbear  action  upon  a  note,  still,  if  they  bring  an  action  in  vio- 
lation thereof,  they  have  the  right  to  proceed  to  judgment  re- 
gardless of  the  agreement  to  forbear,    p.  137. 

14.  Pleading. — Bills  and  Notes. — Forbearance. — Breach. — ^An 
answer,  in  an  action  on  a  note,  showing  that  the  payee  had,  for 
a  valuable  consideration,  contracted  to  forbear  suit  upon  such 
note,  but  no  definite  time  is  stated  for  such  forbearance,  is 
bad.    p.  138. 

From  Delaware  Circuit  Court;  Joseph  0.  Leffler,  Judge. 

Action  by  Wiiifield  T.  Durbin  and  others  against  the 
Northwestern  Scraper   Company  and  others.     From   the 
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judgment  rendered,  plaintiffs  appeal.  (For  dismissal  of 
appeal  to  Supreme  Court,  see  165  Ind.  237.)  Reversed  in 
part  and  afjirmed  in  part. 

Lovett  &  Slaymaker  and  Warner  &  Brady,  for  appel- 
lants. 

Bagot  &  Bagotj  for  appellees. 

Robinson,  P.  J. — Appellants  sued  upon  a  promissory 
note.  A  trial  upon  issues  formed  resulted  in  a  judgment 
in  appellants'  favor  against  the  Northwestern  Scraper  Com- 
pany and  Robert  E.  Burke  for  $18,100,  the  amount  of  prin- 
cipal and  interest,  and. without  attorney's  fees,  and  a  judg- 
ment in  favor  of  appellees  Bosworth  and  Neely. 

Errors  are  assigned  questioning  the  sufficiency,  as  against 
a  demurrer,  of  the  second  and  amended  third  paragraphs 
of  appellee  Xeely's  answer,  the  second  and  third  para- 
graphs of  answer  of  appellee  scraper  company,  and  deny- 
ing the  motion  for  a  new  trial. 

Much  of  the  argument  of  counsel  for  appellee  Neely  is 
met  by  the  return  to  the  certiorari. 

It  is  first  claimed  that  the  proceedings  had  in  the  cir- 
cuit court  from  which  this  cause  was  venued  are  not  prop- 
erly authenticated.     The  action  was  brought  in  the 

1.  Superior  Court  of  Madison  County,  was  trans- 
ferred to  the  Madison  Circuit  Court,  and  from  there 
was  taken  on  change  of  venue  to  the  Delaware  Circuit 
Court,  where  the  case  was  tried. 

The  transcript  here  shows  that  when  the  case  was  trans- 
ferred from  the  Superior  Court  of  Madison  County  to  the 
Madison  Circuit  Court  the  clerk  of  the  superior  court  made 
a  transcript,  duly  authenticated,  of  the  proceedings  had  in 
that  court,  and  transmitted  this  transcript  with  all  the 
original  papers  to  the  circuit  court.  When  the  venue  was 
changed  to  the  Delaware  Circuit  Court  the  clerk  of  the 
Madison  Circuit  Court  made  a  transcript,  duly  authenti- 
cated, of  thd  proceedings  in  that  court,  and,  with  the  orig- 
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inal  papers  and  the  transcript  from  the  superior  court, 
transmitted  the  same  to  the  Delaware  Circuit  Court.  It 
was  the  duty  of  the  clerk  of  the  Delaware  Circuit  Court, 
upon  appeal,  and  under  the  precipe  filed,  to  copy  into  his 
transcript  all  papers  in  the  cause  on  file  in  his  office.  The 
transcript  of  the  clerk  of  the  Madison  Circuit  Court,  with 
his  certificate  and  the  seal  of  the  court,  was  a  paper  in  the 
cause,  and  could  become  a  part  of  the  record  only  by  copy- 
ing the  same,  which  was  done.  Section  1426z  Bums  1901, 
Acts  1895,  p.  52,  §26,  concerns  the  preparation  of  tran- 
scripts on  change  of  venue  from  Madison  county  in  a 
cause  transferred  from  one  court  in  that  county  to  the  other 
court  of  that  county  without  a  transcript  having  been  made 
at  the  time  of  such  transfer,  and  the  preparation  of  tran- 
scripts on  appeal  from  one  of  the  courts  of  that  county 
in  a  case  that  had  been  transferred  from  the  other  court 
of  that  county  without  a  transcript  having  been  made  at 
the  time  of  such  transfer.  This  last  provision  controlled 
in  the  appeals  in  the  cases  cited  by  appellees'  counsel.  But 
this  statute  does  not  purport  to  control  the  manner  of  au- 
thenticating a  transcript  on  appeal  from  a  county  to  which 
a  case  has  been  sent  on  change  of  venue  from  a  county 
having  the  two  courts.  When  the  two  transcripts  were  filed 
with  the  clerk  of  the  Delaware  Circuit  Court,  that  court 
had  jurisdiction  of  the  case;  and  upon  appeal  from  that 
court  the  clerk  in  the  preparation  of  the  transcript  was  gov- 
erned by  the  provisions  of  §§661,  662  Burns  1901,  §§649, 
650  R.  S.  1881.  That  is,  he  put  into  the  transcript  the 
two  transcripts  filed  in  his  office  on  change  of  venue,  in 
the  same  manner  that  he  would  have  put  into  the  transcript 
a  transcript  filed  in  his  office  on  change  of  venue  from  some 
county  having  but  one  court. 

On  January  12, 1900,  appellees  the  Northwestern  Scraper 
Company,  Isaac  D.  Bosworth,  Robert  E.  Burke  and  Hester 
Neely,    executed    to    appellants    their    promissory    note. 
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whereby  they  promised  to  pay,  180  days  after  date, 
$15,000,  without  relief,  with  six  per  cent  interest  per  an- 
num, interest  paid  to  maturity,  with  ten  per  cent  attorneys^ 
fees;  the  drawers  and  indorsers  waiving  presentment  for 
payment,  protest,  notice  of  protest  and  nonpayment,  in- 
terest payable  at  the  end  of  each  ninety  days,  negotiable  and 
payable  at  the  Citizens  Bank  of  Anderson,  Indiana, 
with  eight  per  cent  interest  after  maturity. 

In  a  suit  on  this  note  commenced  December  15,  1900, 
appellee  Hester  Xeely  answered  that  she  executed  the  note 
as  surety  for  the  scraper  company,  which  company  was  prin- 
cipal, and  received  the  only  consideration  therefor,  which 
facts  were  known  to  appellants  when  the  note  was  executed 
and  ever  after;  that  in  December,  1900,  long  after  the 
maturity  of  the  note,  appellants,  the  payees,  and  then  the 
owners  and  holders  of  the  note,  entered  into  a  contract  with 
the  Northwestern  Scraper  Company,  Bosworth  and  Burke, 
for  an  extension  of  the  time  of  payment  of  the  note  for  a 
definite  time,  and  the  forbearance  of  suit,  and  for  a  val- 
uable consideration,  all  without  her  knowledge,  acquies- 
cence or  consent,  and  that  in  December,  1900,  at  the  time 
of  this  contract,  the  scraper  company  was  indebted  to  ap- 
pellants $7,000  on  account  of  money  loaned  and  advanced 
to  it;  that  this  simi  and  the  note  in  suit  were  then  due; 
that  appellants  and  the  Northwestern  Scraper  Company, 
Bosworth  and  Burke  then  agreed  that  the  scraper  company 
should  execute  to  appellants  its  note,  with  Bosworth  and 
Burke  sureties  thereon,  and  that  appellants  should  insti- 
tute suit  upon  one  of  the  notes,  and  in  that  suit  ask  for  the 
appointment  of  a  receiver  to  take  charge  of  the  scraper 
company's  property,  and  the  company,  Bosworth  and  Burke 
would  not  resist,  but  would  consent  to  the  appointment  of 
a  receiver,  and  that  Francis  A.  Walker  should  be  ap- 
pointed as  such  receiver  upon  a  proper  showing  for  a  re- 
ceiver, and  by  the  consent  of  all  the  parties  to  the  agreement 
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and  without  resistance  by  any  of  them,  and  that,  in  con- 
sideration of  this  agreement,  appellants  then  agreed  to 
extend  the  time  of  paynient  on  the  note  in  suit  until  after 
the  appointment  of  such  receiver,  and  to  forbear  suit  on  the 
note  until  such  time,  and  further  agreed  that  the  note  should 
not  be  paid  until  after  such  receiver  was  appointed,  and 
that  it  should  then  be  filed  with  the  receiver  as  a  claim 
against  the  receivership,  and  paid  by  him  in  the  administra- 
tion of  the  trust;  that,  in  consideration  of  this  agreement, 
and  in  performance  thereof,  the  Northwestern  Scraper 
Company,  Bosworth  and  Burke  did  thereafter  execute  the 
notes  to  appellants,  who  accepted  them  and  did  there- 
after bring  suit  on  one  of  them,  and  did  ask  for  the  ap- 
pointment of  a  receiver,  and  consented  to  the  appointment 
of  Walker  as  receiver,  who  did  take  charge  as  such 
receiver,  all  as  stipulated  and  agreed,  and  without  her 
acquiescence  and  consent. 

That  an  extension  of  the  time  of  payment  of  a  promissory 
note  may  release  a  surety,  it  must  appear  that  the  extension 
was  upon  a  valuable  consideration  (Barter  v.  Moore 
2.  [1840],  5  Blackf.  367;  Halstead  v.  Brown  [1861], 
17  Ind.  202;  Menifee  v.  Clark  [1871],  35  Ind. 
804;  Abel  v.  Alexander  [1874],  45  Ind.  523,  15  Am.  Eep.* 
270;  Hogshead  v.  Williams  [1876],  55  Ind.  145;  Starret 
V.  Burkhalter  [1880],  70  Ind.  285;  Dare  v.  Hall  [1880], 
70  Ind.  545;  Henry  v.  Oilliland  [1885],  103  Ind.  177; 
Hume  V.  Mazelin  [1882],  84  Ind.  574),  was  for  a  definite 
time  {Menifee  v.  Clark,  supra;  Jarvis  v.  Hyatt  [1873],  43 
Ind.  163 ;  Abel  v. Alexander, supra;  Tracy  v.Quillen  [1879], 
65  Ind.  249;  Cates  v.  Thayer  [1884],  93  Ind.  156;  Beach 
V.  Zimmerman  [1886],  106  Ind.  495;  Voris  v.  Shotts 
[1898],  20  Ind.  App.  220;  Henry  v.  Gilliland,  supra), 
without  the  surety's  consent  {Jarvis  v.  Hyatt,  supra;  Olson 
V.  Chism  [1898],  21  Ind.  App.  40),  and  that  the  holder 
of  the  note  knew  that  the  person  asking  to  be  released  was 
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a  surety  (Davenport  v.  King  [1878],  63  Ind.  64;  Mc- 
Closkey  V.  Indianapolis,  etc..  Union  [1879],  67  Ind.  86, 
33  Am.  Eep.  76;  Arms  v.  Beitman  [1880],  73  Ind.  85; 
Oipson  V.  Ogden  [1885],  100  Ind.  20,  25;  Post  v.  Losey 
[1887],  111  Ind.  74,  60  Am.  Rep.  677;  Voris  v.  Shotts, 
supra;  Mullendore  v.  Wertz  [1881],  75  Ind.  431,  39  Am. 
Rep.  155 ;  Lamson  v.  First  NaL  Bank  [1882],  82  Ind.  21 ; 
Tharp  v.  Parker  [1882],  86  Ind.  102).  See,  also.  Buck 
V.  Smiley  (1878),  64  Ind.  431;  Lemmon  v.  Whitman 
(1881),  75  Ind.  318,  39  Am.  Rep.  150;  Merriman  v. 
Barker  (1889),  121  Ind.  74;  Brooks  v.  Allen  (1878),  62 
Ind.  401;  Williams  v.  Scott  (1882),  83  Ind.  405;  Barker 
V.  M'Clure  (1826),  2  Blackf.  14. 

It  is  claimed  in  argmnent  that  the  surety  has  not  shown 

by  the  answer  that  the  agreement  to  extend  the  time  of 

payment  was   upon   a  valuable   consideration,   nor 

3.  that  the  extension  was  for  a  definite  time.     The 
suflSeiency  of  the  pleading  in  these  respects  must  be 

determined  from  the  specific  facts  alleged  as  against  gen- 
eral averments. 

When  the  agreement  was  made,   the  scraper  company 

owed  appellants  the  note  in  suit  and  $7,000  ^^on  account 

for  money  loaned  and  advanced"  for  the  company. 

4.  This  sum  and  the  note  were  then  due.    It  was  agreed 
that  the  -company  should  execute  to  appellants  "its 

promissory  note,"  with  Burke  and  Bosworth  as  sureties, 
and  in  performance  of  this  agreement  the  company,  Burke 
and  Bosworth  did  "execute  said  notes"  to  appellants.  Con- 
ceding that  the  pleading  shows  that  the  note  or  notes  were 
given  for  this  $7,000  indebtedness,  it  does  not  show  that 
this  note  or  these  notes  were  negotiable  promissory  notes, 
and  provided  for  attorney's  fees,  as  assimied  in  argument. 
It  is  not  made  to  appear  what  any  of  the  provisions  of  this 
note  or  these  notes  were,  when  payable,  or  what  interest, 
or  if  interest,  whether  from  date.    If  we  presume  that  they 
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bore  interest  from  date,  we  can  not  presume  that  the  new 
notes  would  draw  more  than  six  per  cent  interest,  and  we 
can  not  presume  that  the  account  that  was  then  due  was  not 
drawing  interest.  §7045  Bums  1901,  §5200  K.  S.  1881. 
That  is,  so  far  as  interest  and  attorney's  fees  are  concerned, 
no  valuable  consideration  was  shown  for  the  agreement. 
Neither  is  it  shown  that  the  company  was  not  perfectly 
solvent,  nor  that  the  debt  was  any  the  better  secured  by  tak- 
ing a  note  or  notes.  There  was  no  controversy  between  the 
parties  as  to  the  validity  or  the  amount  of  the  account,  or 
that  it  was  then  due  and  owing.  It  is  not  claimed  in  argu- 
ment that,  under  the  facts  pleaded,  obtaining  security  on 
the  note  or  notes  was  of  itself  a  valuable  consideration,  and 
it  does  not  appear  there  was  any  valuable  consideration  in 
the  way  of  interest  or  attorney's  fees. 

The  agreement  was  to  extend  the  time  of  payment  on 
the  note  in  suit  until  after  the  appointment  of  a  receiver, 
and  to  forbear  suit  on  the  note  until  that  time ;  that 
5.  appellants  should  sue  on  one  of  these  notes,  and  in 
that  suit  ask  for  a  receiver  to  take  charge  of  the 
property  and  affairs  of  the  scraper  company ;  that  the  com- 
pany, Bosworth  and  Burke  would  consent  to  the  appoint- 
ment; that  a  person  named  should  be  appointed  upon  a 
proper  showing.  We  fail  to  see  how  it  can  be  said  that  the 
pleading  shows  that  the  time  of  payment  of  the  note  in 
suit  was  extended  for  a  definite  time.  Counsel  for  appel- 
lees state  in  argument  that  they  wish  to  emphasize  the  fact 
that  this  was  not  an  agreement  that  a  receiver  should  be 
appointed;  that  such  an  agreement  could  not  be  effective 
for  any  purpose.  It  must  then  have  been  an  agreement 
that  appellants  would  sue  on  one  of  the  notes,  make  a 
proper  showing,  and  ask  for  a  receiver.  But  the  agreement 
was  to  extend  the  time  of  payment  until  after  the  appoint- 
ment of  a  receiver.  They  were  to  forbear  suit  on  the  note 
until  after  the  appointment.     But  when  was  the  appoint- 
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ment  to  be  made  ?  Counsel  say  in  argument  that  under  the 
agreement  the  court  was  to  have  no  alternative,  that  a  state- 
ment was  to  be  made  entitling  appellants  to  a  receiver.  But 
the    parties    could   make    no    such    agreement.     Whether 

the  statement  to  be  made  would  entitle  the  parties 
6.     to  a  receiver  depended  upon  the  judgment  of  the 

judge  requested  to  make  the  appointment,  to  be  de- 
termined by  him  from  the  pleadings  and  proof  submitted 
to  him.  Galloway  v.  Campbell  (1895),  142  Ind.  324;  Bit- 
ting V.  Ten  Eycke  (1882),  85  Ind.  357;  Goshen  Woolen 
Mills  Co.  V.  City  Nat.  Bank  (1898),  150  Ind.  279.  A  re- 
ceiver will  not  be  appointed  in  an  improper  case  though 
both  parties  consent  Whepley  v.  Erie  R.  Co.  (1868),  6 
Blatch.  271;  Baker  v.  Vamey  (1900),  129  Cal.  564,  62 
Pae.  100,  79  Am.  St.  140 ;  Cameron  v.  Groveland  Improve. 
Co.  (1898),  20  Wash.  169,  54  Pac.  1128,  72  Am.  St 
76,  note;  Thomson  v.  Shirley  (1895),  69  Fed.  484;  Scott  V, 
Hotchkiss  (1896),  115  Cal.  89,  47  Pac.  45;  Couper  v. 
Shirley  (1896),  75  Fed.  168.  But  if  the  agreement  was 
to  bring  the  suit  and  make  a  proper  showing,  there  was 
nothing  to*  prevent  appellants  from  doing  this  immedi- 
ately after  the  agreement  was  made ;  and,  even  if  it  could 
be  conceded  that  the  appointment  of  a  receiver  must  neces- 
sarily follow  upon  the  showing  agreed  to  be  made,  it  would 
avail  appellees  nothing,  for  there  was  nothing  to  prevent 
appellants'  bringing  the  suit,  and  having  the  receiver  ap- 
pointed and  proceedings  instituted  to  collect  the  note  in 
suit  immediately  after  and  on  the  day  the  agreement  was 
made.  In  either  event  appellants'  right  to  collect- the  note 
in  suit  would  not  have  been  postponed  for  any  time  within 
the  meaning  of  the  law.  Moreover,  if  it  be  conceded  that 
the  pleading  shows  that  there  was  necessarily  an  extension 
of  time  for  some  period,  for  what  period  was  it  ?  The  time 
of  the  appointment  is  not  fixed,  nor  is  the  time  after  the 
appointment 
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It  is  also  averred  in  this  paragraph  that  the  promise  of 
appellants  to  extend  the  time  of  payment  was  upon  the  con- 
sideration, also,  that  the  company,  Burke  and  Bos- 

7.  worth  would  consent  to  the  appointment  of  a  re- 
ceiver. But  such  consent  was  not  a  suflScient  con 
sideration  to  support  a  promise,  for  the  reason  that,  if  suf- 
ficient cause  was  shown  to  the  court  for  a  receiver,  the  court 
would  make  the  appointment  with  or  without  such  consent, 
and,  if  sufficient  cause  was  not  shown,  the  court  would  not 
make  the  appointment. 

In  her  amended  third  paragraph  of  answer,  appellee 
Neely  alleges  that  she  executed  the  note  as  surety  for  the 
Northwestern  Scraper  Company;  that  on  December  13, 
1900,  the  company  was  the  owner  of  unencumbered  real 
and  personal  property  of  the  value  of  $20,000,  subject 
to  execution,  and  had  been  since  the  execution  of  the 
note  in  suit  engaged  in  the  manufacturing  business  in 
its  own  right,  and  in  full  possession.  Use  and  con- 
trol of  such  property;  that  on  the  above  date  appellants, 
without  the  knowledge  or  consent  of  appellee  Neely, 
agreed  with  the  company  that  appellants  should  make 
proper  legal  showing  before  the  Superior  Court  of 
Madison  County  for  the  appointment  of  a  receiver  for  the 
company,  and  the  company  would  not  resist  the  application, 
and  would  consent  that  a  receiver  be  appointed,  and,  instead 
of  the  note  in  suit  being  paid  Irs'  the  company  according  to 
its  terms,  that  the  same  should  be  paid  by  the  receiver  in 
the  administration  of  his  trust ;  that,  in  performance  of  that 
agreement,  "said  application  was  thereafter  filed,  and  a  re- 
ceiver was  appointed  by  the  agreement  and  acquiescence" 
of  appellants  and  the  company,  and  took  charge  of  the  prop- 
erty and  affairs  of  the  company  without  appellee's  ac- 
quiesc*ence  or  consent;  that  the  receiver  still  retains  pos- 
sOs^sion ;  that  appellants  had  at  all  times  knowledge  of  such 
suretyship. 
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Appellant's  demurrer  to  the  amended  third  paragraph  of 

appellee  Neely's  answer  states  that  the  answer  does  not  state 

facts  sufficient  to  constitute  a  "ground  of  defense," 

8.  which,  appellee  Neely  argues,  is  not  sufficient  to  test 
the  answer.  The  language  of  the  statute  (§349  Bums 

1901,  §346  R  S.  1881)  is  "cause  of  defense."  As  the  de- 
murrer uses  language  equivalent  to  that  of  the  statute,  it 
is  sufficient.  The  "ground  of  defense"  manifestly  means 
the  basis  on  which  the  answer  rests,  and  "cause  of  defense" 
would  mean  nothing  more  than  that.  The  "ground  or  cause 
of  demurrer"  is  an  authorized  expression.  Lewellen  v. 
Crane  (1888),  113  Ind.  289.  A  separate  demurrer  to  cer- 
tain paragraphs  of  answer,  that  "neither  of  said  paragraphs 
states  facts  sufficient,"  calls  in  question  the  sufficiency  of  the 
answers.  Ross  v.  Menefee  (1890),  125  Ind.  432.  A  de- 
murrer that  an  answer  "does  not  state  facts  sufficient  to  con- 
stitute a  defense  to  tJie  plaintiff's  action  herein"  is  good. 
Lewellen  v.  Crane,  supra.  We  see  no  reason  for  saying 
that  "ground  for  defense"  and  "cause  of  defense"  are  not 
synonymous  terms.  See  14  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  1120;  Johnston  v.  Sikes  (1888),  66  Conn.  589,  594; 
Donahue's  Appeal  (1892),  62  Conn.  370,  26  Atl.  399; 
Rowland  v.  Couch  (1875),  43  Conn.  47.  The  demurrer 
was  sufficient  to  question  the  answer. 

The  theory  of  this  answer  is  that  the  agreement  to  peti- 
tion for  the  appointment  of  a  receiver  and  his  subsequent 
appointment  had  the  effect  of  making  a  material 

9.  alteration  in  the  contract  of  suretyship.    It  is  quite 
true  that  a  surety  is  not  bound  beyond  the  strict 

terms  of  his  engagement,  that  the  suretyship  contract  can 
not  be  extended  beyond  the  fair  scope  of  its  terms,  and  that 
the  surety  will  be  released  if  a  material  change  is  made  in 
the  contract  without  his  consent.  Weir  Plow  Co,  v.  Walms- 
ley  (1886),  110  Ind.  242.  But  in  the  case  at  bar  the  surety 
is  an  original  promisor,  becomes  bound  at  the  same  time 
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with  the  principal,  and  hy  the  same  instrument,  and  is 
held  to  know  every  default  of  the  principal.  Markland, 
etc.,  Mfg.  Co.  v.  Kimmel  (1882),  87  Ind.  660.  When  the 
surety  executed  the  contract  she  did  it  with  knowledge 
that,  in  the  collection  of  the  debt,  appellants  could  pursue 
the  remedies  provided  by  law;  that  the  note  might  be  col- 
lected by  legal  process ;  and  that  in  such  proceedings  there 
might  be  delays. 

As  this  answer  shows  that  a  receiver  was  appointed  and 
took  charge  of  the  company's  property,  it  is  not  material 
that  there  was  a  prior  agreement  between  the  prin- 
10.  cipal  and  appellants  that  the  latter  should  make  ap- 
plication for  a  receiver,  and  that  the  company  would 
not  resist  the  application.  So  far  as  shown  by  the  pleading, 
the  fact  that  a  receiver  was  appointed  is  conclusive  as  to 
the  necessity  for  the  appointment.  The  appointment  of  the 
receiver  did  not  dissolve  the  corporation;  it  did  not  neces- 
sarily discontinue  the  business  of  the  company.  The  ob- 
ject of  appointing  a  receiver  is  to  preserve  the  property  for 
the  benefit  of  all  interested  parties,  and  this  is  sometimes 
best  attained  by  continuing  the  business.  The  title  to  the 
property  of  the  company  was  not  changed.  Bell  v.  Ameri- 
can Protective  League  (1895),  163  Mass.  658,  40  N.  E. 
867,  28  L.  K.  A.  452,  47  Am.  St.  481;  Chase's  Case 
(1828),  1  Bland  (Md.)  206,  17  Am.  Dec.  277.  After  the 
appointment  the  property  of  the  company  was  in  the  cus- 
tody of  the  court,  and  was  held  by  tlie  receiver  merely  as 
a  ministerial  ofiicer  of  the  court.  The  receiver  was  the 
agent  of  no  one  except  of  the  court  appointing  him. 
Through  the  receiver  the  court  administers  the  trust  for 
the  benefit  of  the  creditors.  The  court  receives  the  "prop- 
erty impressed  with  all  existing  rights  and  equities  of  cred- 
itors, and  the  relative  rank  of  claims,  and  the  standing  of 
liens  remains  unaffected  by  a  receivership.  Every  legal 
and  equitable  lien  upon  the  property  of  the  corporation  is 
preserved^  with  the  power  of  enforcing  it"  American  Trust, 
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etc..  Bank  v.  McGeitigan  (1899),  152  Ind.  582,  71  Am. 
St.  345.  When  and  in  what  manner  the  note  in  suit  should 
be  paid  would  be  determined  by  the  court,  and  not  by  the  re- 
ceiver in  accordance  with  some  prior  agreement  between  the 
creditors  and  the  company.  See  Morrill  v.  Noyes  (1863), 
56  Me.  458,  96  Am.  Dec.  486;  Wildberger  v.  Hartford 
Fire  Ins.  Co.  (1894),  12  Miss.  338,  17  South.  282,  28  L. 
R.  A.  220,  48  Am.  St  558 ;  Pelletier  v.  Greenville  Lum- 
ber Co.  (1898),  123  N.  C.  596,  31  S.  E.  855,  68  Am.  St 
837;  Lorch  v.  Aultman  &  Co.  (1881),  75  Ind.  162;  Cor- 
tleyeu  v.  Hathaway  (1855),  11  N.  J.  Eq.  39,  64  Am.  Dec. 
478,  note.  It  does  not  appear  when  the  receiver  was  ap- 
pointed, with  reference  to  the  date  of  the  alleged 
11.  agreement,  but  there  are  no  facts  alleged  which 
show  that  the  appointment  may  not  have  been  made 
on  that  date.  The  statement  in  the  answer  that  the  com- 
pfmy  had  a  large  amount  of  unencumbered  property  at  the 
time  the  alleged  agreement  was  made  does  not  aid  the 
pleading,  as  it  is  not  claimed  the  surety  was  released  by  ap- 
pellants' failure  to  bring  suit  after  notice  to  them  as  pro- 
vided in  §§1224,  1225  Bums  1901,  §§1210,  1211  R  S. 
1881. 

The  appellee  Northwestern  Scraper  Company  in  its  sec- 
ond paragraph  of  answer  admits  the  execution  of  the  note, 
but  alleges  that  on  December  12,  1900,  it  was  in  failing 
circumstances,  which  appellants  knew;  that  it  was  also  in- 
debted to  appellants  $2,000  by  a  note  and  $6,941  on  an  ac- 
count for  overchecks;  that  appellants,  by  and  through  Dan- 
iel F.  Mustard,  and  this  appellee  Northwestern  Scraper 
Company,  through  its  officers,  agreed  that  if  said  appellee 
would  execute  its  promissory  note,  bearing  interest,  for  the 
account,  appellants  would  bring  an  action  on  the  $2,000 
note,  the  costs  and  attorney's  fees  being  less  on  that  note, 
and  further  agreed  to  apply  for  a  receiver  for  appellee 
company,  for  the  purpose  of  trying  to  save  its  property 
from  sacrifice,  and  for  the  benefit  of  its  general  creditors ; 
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"that  said  Mustard  also  further  then  and  there  agreed  that 
no  suit  should  then  be  brought  on  these  notes,  nor  the  one  in 
suit  in  this  action,  a  further  consideration  for  said  agree- 
ment;" that  in  consideration  of  this  agreement  appellee 
scraper  company  executed  its  notes  dated  December  3, 
1900,  the  date  of  the  last  of  the  overchecks,  bearing  eight 
per  cent  interest;  that  within  three  days  after  the  agree- 
ment appellants  commenced  this  action;  that  by  reason  of 
the  agreement  appellants  should  not  recover  their  costs 
and  attorney's  fees. 

The  third  paragraph  of  the  scraper  company's  answer 
admits  the  execution  of  the  note,  contains  substantially  the 
same  allegations  as  the  second  paragraph  relating  to  the 
condition  of  the  company's  affairs,  its  indebtedness,  the 
agreement  to  execute  the  notes  and  apply  for  a  receiver; 
that  appellants  would  cause  an  action  to  be  brought  on  the 
smallest  of  the  notes,  "and  would  not  commence  any  action 
on  any  of  the  other  said  notes  so  held  by  them;"  that  the 
notes  were  executed  according  to  the  agreement;  that  within 
about  three  days  after  the  agreement  appellants  commenced 
an  action,  but  not  on  the  note  agreed  on,  and  petitioned 
for  a  receiver,  and  at  the  same  time,  in  violation  of  the 
agreement,  brought  this  action;  that  a  receiver  was  ap- 
pointed and  is  now  acting;  and  that  by  reason  of  the  agree- 
ment, appellants  should  not  recover  costs  and  attorneys'  fees. 
It  has  often  been  decided,  and  is  now  a  well-established 
rule,  that  an  agreement  to  forbear  suit  on  an  obligation  for 

a  limited  time  after  due,  though  founded  upon  a 
12.     sufficient  consideration,  can  not  be  pleaded  in  bar 

of  an  action  brought  within  that  time ;  that  the  only 
remedy  for  the  violation  of  such  an  agreement  is  an  action 
for  damages.  Note  to  Reed  v.  Shaw  (1823),  1  Blackf. 
245;  Berry  v.  Bates  (1828),  2  Blackf.  118;  Mendenhall 
V.  Lenwell  (1839),  5  Blackf.  125,  33  Am.  Dec.  458;  Lowe 
V.  Blair  (1842),  6  Blackf.  282;  Newkirk  v.  Neild  (1862), 
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19  Ind.  194,  81  Am.  Dec.  383;  Irons  v.  Woodfill  (1869), 
32  Ind.  40;  Thalman  v.  Barbour  (1854),  5  Ind.  178; 
Murphy  v.  Robhins  (1861),  17  Ind.  422;  Nehon  v.  White 
(1878),  61  Ind.  139;  Clark  v.  Snelling  (1849),  1  Ind. 
382;  Mills  v.  Todd  (1882),  83  Ind.  25;  Williams  v.  Scott 
(1882),  83  Ind.  405;  Vogle  v.  Harris  (1887),  112  Ind. 
494;  Ayers  v.  Hamilton  (1892),  131  Ind.  98;  Foster  v. 
Dailey  (1892),  3  Ind.  App.  530. 

In  Newkirk  v.  Neild,  supra,  it  is  held  that  such  breach 
can  not  be  made  available  by  way  of  counterclaim,  for  the 
reason  that  there  was  no  breach  of  contract  or  right  of 
action  in  the  defendant  at  the  time  of  the  commencement 
of  the  suit. 

In  Willinms  v.  Scott,  supra,  the  court  said :  "The  con- 
tract for  forbearance  was  collateral  to  the  note,  and  did  not 
deprive  it  of  its  maturity  or  prevent  the  bringing  of  an 
action  upon  it  as  a  mature  claim  before  the  expiration  of 
the  period  of  extension.  In  an  action  at  law,  the  fact  that 
suit  has  been  thus  brought  in  violation  of  the  agreement  to 
forbear  can  not  defeat  a  recovery  against  the  principal 
debtor,  no  matter  in  what  form  of  pleading  he  may  set  up 
the  breach  of  the  collateral  contract.  His  only  remedy  is 
an  action  for  damages  for  the  breach  of  the  agreement  to 
forbear." 

When  it  is  said  that  the  creditor  may,  notwithstanding 
the  agreement  to  forbear,  bring  the  action  before  the  expira- 
tion of  the  period  of  extension,  it  must  also  be  said 

13.  that  he  has  the  right  to  prosecute  his  action  to  final 
judgment,  and  is  entitled  to  recover  whatever  the 
law  says  he  is  entitled  to  under  the  contract  on  which  he 
sues.  As  stated  in  Newkirk  v.  Neild,  supra :  "The  simple 
commencement  of  a  suit  would,  to  be  sure,  be  a  technical 
breach  of  the  agreement  not  to  sue ;  but  until  such  suit  was 
prosecuted  to  final  judgment,  the  damages  could  be  but 
nominal" 
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Moreover,  neither  of  these  answers  shows  necessarily 
that  there  was  an  agreement  to  forbear  suit  for  any  length 

of  time.     It  is  stated  in  the  second  paragraph  that 
14.     it  was  agreed  at  the  time  that  "no  suit  should  then 

be  brought."  It  was  agreed  that  an  application  for 
a  receiver  should  be  made  by  appellants,  but  in  this  para- 
graph it  is  not  shown  when  the  application  was  to  be  made, 
or  that  it  ever  was  made.  It  can  not  be  claimed  that  it  was 
agreed  no  suit  should  ever  be  brought  on  the  note.  In 
the  third  paragraph  appellants  were  to  bring  suit  on  one 
of  the  notes,  "and  would  not  commence  any  action  on  any 
of  the  other"  notes.  It  is  unnecessary  to  repeat  here  what 
we  have  already  said  as  to  the  effect  of  the  appointment 
of  a  receiver.  After  a  receiver  was  appointed  the  note  then 
due  could  be  collected  without  reference  to  any  agreement 
the  parties  had  made  prior  to  the  appointment. 

The  demurrers  to  the  second  and  amended  third  para- 
graphs of  appellee  Neely's  answer,  and  to  the  second  and 
third  paragraphs  of  answer  of  appellee  Northwestern 
Scraper  Company,  should  have  been  sustained,  and  as  to 
these  appellees  the  judgment  is  reversed.  As  to  the  other 
appellees,  the  judgment  is  affirmed. 


The  State  v.  Hani. 

[No.  5,629.     Filed  June  30,  1905.] 

Appeal  and  Error. — Misdemeanors. — Statutes. — Divided  Court. — 
Where  the  judges  of  the  Appellate  Court  are  equally  divided 
on  the  question  of  jurisdiction  of  a  misdemeanor  case  on  appeal 
after  the  act  of  1903  (Acts  1903,  p.  480),  and  prior  to  the  act 
of  1905  (Acts  1905,  p.  429),  such  appeal  will  be  rejected. 

From  Elkhart  Circuit  Court;  James  8.  Dodge,  Judge. 

Prosecution  by  the  State  of  Indiana  against  William  F. 
Hani.  From  a  judgment  of  acquittal,  the  State  appeals. 
Appeal  rejected. 
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Charles  W.  Miller,  Attorney-General,  W.  C,  Geake,  C. 
C  Hadley  and  L.  G,  Rothschild,  for  the  State. 
E.  A.  Dausman,  for  appellee. 

Peb  Cueiam. — The  members  of  the  whole  court  being 
equally  divided  upon  the  question  whether  or  not  we  have 
jurisdiction  of  an  appeal  by  the  State  in  a  criminal  case 
of  misdemeanor  brought  after  the  enactment  of  the  statute 
of  March  9,  1903  (Acts  1903,  p.  280),  and  before  the 
taking  effect  of  the  act  of  1905  (Acts  1905,  p.  429,  §1968 
Burns  1905)  containing  provisions  for  such  an  appeal, 
therefore  the  appeal  is  rejected. 


Town  of  Knightstown  v.  Homer. 

[No.  5,391.     Filed  June  30,  1905.] 

1.  Pleading.  —  Complaint,  —  Sufficiency  When  Attacked  First 
Time  on  AppeaL — ^A  complaint  will  be  held  sufficient,  when 
questioned  for  the  first  time  on  appeal,  if  it  states  facts  suffi- 
cient to  bar  another  action  for  t)ie  same  cause,  unless  it  states 
facts  which  destroy  plaintiff's  cause  of  action,    p.  142. 

2.  Health. — Toton  Boards. — Contagvms  Diseases, — Statutes, — 
Under  16718  Bums  1894,  Acts  1891,  p.  15,  §8,  it  is  the  duty  of 
town  boards  of  health  to  prevent  the  spread  of  smallpox,  and 
the  cost  incident  thereto  is  chargeable  to  such  town.    p.  143. 

3.  Appeal  and  Error. — Transcript, — Failure  to  Include  De- 
murrer,— A  failure  to  include  a  demurrer  in  the  transcript  on 
appeal  is  fatal  to  any  question  on  the  ruling  of  the  trial  court 
thereon,    p.  144. 

4.  Health. — Smallpox, — Prevention  of  Spread, — ^Where  a  person 
became  afflicted  with  smallpox  in  a  town  and  was  quarantined 
at  plaintiff's  home,  and  subsequently  a  physician  attending  such 
patient  was  also  stricken,  an  emergency  existed  authorizing  the 
secretary  of  the  town  board  of  health  to  contract  for  the  pre- 
vention of  the  spread  of  such  contagion,  and  the  costs  occa- 
sioned thereby  are  chargeable  to  such  town.    p.  144. 

6.  Same. — Statutes. — Powers  of  Health  Board. — The  statute 
(16718  Bums  1894,  Acts  1891,  p.  15,  18)  directing  local  boards 
of  health  to  prevent  the  spread  of  contagious  diseases  will  be 
liberally  construed  so  as  to  attain  the  desired  object,    p.  146. 
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6.  Health.  —  Destruction  of  Property.  —  Compensation,  —  Rules 
Governing. — ^Where  plaintiff  voluntarily  received  into  her  home 
a  person  supposed  to  be  sick  with  measles,  and  such  disease  was 
really  smallpox,  but  she  made  no  request  for  such  person's 
removal,  and  by  order  of  the  town  board  of  health  certain  per- 
sonal property  was  burned  because  of  such  contagion,  the  rule 
of  compensation  is  the  value  of  such  articles  at  the  time  of  de- 
struction and  not  at  the  time  such  person  was  discovered  to 
have  such  disease,    p.  146. 

7.  Same. — Contagious  Diseases. — Services  for  Member  of  Family. 
— Liability. — ^A  mother  can  not,  unless  shown  to  be  indigent, 
receive  compensation  from  a  town  for  taking  care  of  her  son 
who  was  afflicted  with  smallpox,    p.  147. 

8.  Same. — Contagious  Diseases. — Nursing. — One  engaged  by  the 
secretary  of  a  town  board  of  health  to  nurse  a  smallpox  patient 
can  recover  therefor  from  such  town.     p.  148. 

9.  Same. — Boards  of. — Liability  of  Towns. — A  town  is  liable  for 
the  destruction  of  property  by  its  board  of  health  acting  within 
the  scope  of  their  authority  for  the  prevention  of  the  spread  of 
contagious  diseases,    p.  148. 

From  Henry  Circuit  Court;  John  M.  Morris,  Judge. 

Action  by  Pearl  Homer  against  the  Town  of  Knights- 
town.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed  conditionally. 

L.  P.  Newby  and  Forkner  &  ForTcner,  for  appellant 
Eugene  Bundy  and  William  A.  Brown,  for  appellee. 

Myers,  P.  J. — This  was  an  action  by  appellee  against 
appellant  to  recover  for  service  rendered  Jesse  Swain,  Dr. 
Stanley  and  appellee's  minor  son,  smallpox  patients,  and 
for  damages  to  property  belonging  to  appellee,  destroyed 
to  prevent  smallpox  contagion  in  the  town  of  Eiiightstown. 

The  facts  as  stated  in  the  complaint,  so  far  as  material, 
are  as  follows:  In  the  month  of  June,  1902,  the  appellee, 
her  husband  and  one  child  were  living  in  their  home  in  the 
town  of  Knightstown,  Indiana.  During  said  month  Jesse 
Swain,  while  at  the  livery  bam  of  appellee's  husband,  Ed 
Homer,  became  afflicted  with  a  virulent  and  contagious 
disease  known  as  smallpox.     Appellant,  by  and  through  its 
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health  board,  and  through  the  orders  and  directions  of  the 
secretary  of  the  said  health  board,  and  at  the  request  of  ap- 
pellee's husband,  directed  that  said  Swain  be  taken  to  the 
home  of  appellee,  which  was  done.  As  soon  as  said  Swain 
was  taken  into  appellee's  home  the  appellant,  by  and 
through  its  health  officers,  quarantined  appellee  and  her  son 
in  her  home  with  said  Swain,  and  compelled  appellee  to 
nurse  said  Swain,  and  refused  to  permit  her  or  her  said  son 
to  leave  said  home.  Dr.  Stanley,  while  attending  said 
Swain,  took  sick  at  the  home  of  appellee,  and  said  health 
officer  ordered,  directed  and  demanded  that  said  Stanley 
remain  in  said  home  of  appellee,  and  ordered,  directed  and 
commanded  appellee  to  take  charge  of  said  Stanley  and 
nurse  and  wait  upon  him  during  his  said  sickness.  Upon 
the  order  of  said  health  officers,  appellee  did  render  and 
perform  for  said  Swain  services  as  a  nurse,  and  nursed, 
cared  for  and  waited  upon  him  for  a  period  of  thirty  days, 
and  performed  the  same  sendees  for  said  Stanley  for  a 
period  of  thirty  days,  and  that  the  ser\'ices  so  rendered  by 
appellee  during  said  period  of  sixty  days  were  reasonably 
worth  $5  per  day.  Said  services  so  ordered  and  commanded 
by  appellant,  and  so  performed  by  appellee,  were  services 
necessary  to  prevent  the  spread  of  said  disease  in  said  com- 
munity, and  were  necessary  to  the  preservation  of  the 
general  health  of  the  citizens  of  said  town.  Said  Swain 
while  at  the  home  of  appellee,  from  the  effects  of  said 
disease,  died.  Said  Stanley  recovered.  Immediately  there- 
after appellant's  minor  son  became  sick  with  said  disease, 
which  he  contracted  from  said  Swain  solely  by  reason  of 
said  Swain's  being  confined  and  quarantined  in  appellee's 
home  by  appellant,  and  appellee  was  thereby  compelled  to 
nurse  and  care  for  said  minor  child,  which  services  so  ren- 
dered in  nursing  said  child  on  account  of  said  sickness 
were  of  the  value  of  $50.  After  the  recovery  of  appellee's 
said  child,  appellant,  by  order  and  command  of  Dr.  0.  H. 
Barrett,  then  secretary  of  appellant's  local  board  of  health. 
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ordered  its  police  to  enter  appellee's  home  and  destroy  by 
fire  all  the  household  goods,  kitchen  furniture  and  wearing 
apparel  of  herself  and  said  son,  together  with  all  the  dra- 
peries, carpets,  window  curtains,  bed  and  bedding  owned  by 
the  appellee,  which  was  done  by  said  appellant,  as  ordered, 
all  of  which  was  done  because  of  the  necessity  then  and 
there  existing  to  presence  the  general  health  of  the  citizens 
of  said  town,  and  to  suppress  and  prevent  the  spreading 
of  said  disease  among  the  people  of  said  town  and  vicin- 
ity, and  which  was  done  as  ordered  by  said  secretary  of 
said  board  of  health.  The  goods  so  destroyed  were  of  the 
value  of  $300.  A  bill  of  particulars  of  the  goods  so  de- 
stroyed is  made  a  part  of  the  complaint.  Judgment  for 
$700  is  demanded. 

It  appears  from  the  record  that  a  demurrer  was  filed  to 
this  complaint  and  overruled.  The  demurrer  is  not  in  the 
record,  and  we  are  not  advised  on  what  grounds  the  demur- 
rer was  filed.  Appellant  answered  in  two  paragraphs.  The 
first,  a  general  denial.  Appellee  replied  to  the  second  para- 
graph of  answer  by  general  denial.  The  issues  thus  formed 
were  submitted  to  a  jury  for  trial,  resulting  in  a  verdict 
and  judgment  for  $200  in  favor  of  appellee. 

Appellant's  motion  for  a  new  trial  was  overruled.  It 
appeals  to  this  court  and  assigns  errors:  (1)  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (2)  the  court  erred  in  overruling  the  demurrer 
to  the  complaint;  (3)  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

A  complaint  tested  for  the  first  time  in  this  court  will 

be  held  good  if  it  contains  facts  sufficient  to  bar  another 

action  for  the  same  cause,  although  its  averments 

1.  may  be  objectionable  for  uncertainty  and  inad- 
equacy, or  for  stating  conclusions  instead  of  facts, 
upon  the  theory  that  such  facts  or  conclusions,  strengthened 
by  the  verdict,  are  to  be  given  the  benefit  of  every  reason- 
able intendment  and  doubt,  even  to  the  extent  of  supply- 
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ing  omitted  facts,  resulting  as  a  natural  sequence  from  the 
facts  averred.  But  this  rule  does  not  obtain  when  the  de- 
fect is  a  failure  to  aver  some  fact  or  facts  essential  to  con- 
stitute a  cause  of  action,  or,  from  the  facts  averred,  plain- 
tiff's right  to  recover  is  clearly  denied.  Efroymson  v. 
Smith  (1902),  29  Ind.  App.  451;  Cleveland,  etc.,  R.  Co. 
V.  Baker  (1900),  24  Ind.  App.  152;  Bertha  v.  Sparks 
(1898),  19  Ind.  App.  431;  Evansville,  etc.,  R.  Co.  v.  Dar- 
ting (1893),  6  Ind.  App.  376;Brandis  v.  Orissom  (1901), 
26  Ind.  App.  661;  Stockwell  v.  State,  ex  rel.  (1885),  101 
Ind.  1;  City  of  South  Bend  v.  Turner  (1901),  156  Ind. 
418,  54  L.  R.  A.  396,  83  Am.  St.  200. 

By  §6718  Bums  1894,  Acts  1891,  p.  15,  §8,  the  trus- 
tees of  each  town  in  this  State  shall  constitute  ex  officio  a 

board  of  health  for  such  town,  and  it  is  made  the 
2.     duty  of  such  board  to  "elect  a  secretary,  who  shall 

be  the  executive  oflScer  of  the  board,"  and  it  is  the 
duty  of  such  board  "to  protect  the  public  health,  by  the  re- 
moval of  causes  of  diseases,  when  known,  and  in  all  cases 
to  take  prompt  action  to  arrest  the  spread  of  contagious 
diseases." 

The  complaint  in  the  case  at  bar  alleges  that,  at  a  livery 
stable  belonging  to  appellee's  husband,  one  Swain  became 
afflicted  with  the  disease  of  smallpox.  Smallpox  is  a  con- 
tagious disease,  and  by  statute  the  town  board  was  required 
to  take  immediate  and  active  measures  to  prevent  its  spread. 
The  party  so  afflicted  was  found  in  what  may  be  termed  a 
public  place.  The  patient  was  ordered  into  the  home  of  ap- 
pellee by  the  "health  officer"  of  the  town.  While  it  appears 
that  this  order  was  at  the  request  of  the  husband  of  appellee, 
yet  it  does  not  appear  that  appellee  was  consulted,  or  had 
any  information  as  to  the  condition  or  character  of  the 
disease  with  which  Swain  was  afflicted  until  after  he  had 
been  installed  in  her  home,  where  her  property,  thereafter 
destroyed  upon  the  order  of  the  town  health  officer,  was 
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situated.  The  discovery  of  a  contagious  disease  like  small- 
pox in  a  thickly  settled  community  like  the  town  of  Knights- 
town, Indiana,  whether  one  or  more  cases,  creates  an  im- 
mediate necessity  for  activity  on  the  part  of  those  charged 
with  the  duty  of  preventing  its  spread,  and  creates  a  liabil- 
ity on  the  part  of  the  town  to  pay  any  necessary  expense  in- 
curred by  its  health  board,  or,  in  the  absence  of  an  order 
of  its  health  board,  the  expenses  incurred  by  its  "health 
officer"  under  such  an  emergency.  Therefore,  giving  to 
the  averments  of  fact  stated  in  the  complaint  the  benefit  of 
every  intendment  and  doubt,  as  authorized  by  the  principles 
of  law  enunciated  in  the  cases  above  referred  to,  the  com- 
plaint states  facts  sufficient  to  withstand  an  attack  after 
verdict,  and  for  the  first  time  on  appeal. 

No  available  error  can  be  predicated  upon  the  ruling  of 

the  court  on  a  demurrer  not  copied  into  the  record.    Kalin 

V.  Oavit  (1899),  23  Ind.  App.  274;  Samples  v.  Car- 

m 

3.  nahan  (1898),  21  Ind.  App.  55;  Jones  v.  Mayne 
(1900),  154  Ind.  400. 

Appellant's  motion  for  a  new  trial  contains  many  reasons 
in  support  thereof.  We  will  only  consider  those  by  it  dis- 
cussed. (1)  The  verdict  is  not  sustained  by  sufficient  evi- 
dence. The  bill  of  particulars  filed  with  the  complaint  ag- 
gregates $450.15,  of  which  $350  is  for  nursing  the  partiea 
mentioned  in  the  complaint,  and  the  balance  for  property 
destroyed. 

From  the  evidence  it  appears  that  on  Thursday,  May  29, 

1902,  and  without  objection  on  the  part  of  api^ellee,  and 

at  the  direction  of  appellee's  husband,  Jesse  Swain, 

4.  a  nephew  of  appellee's  husband,  was  taken  into  the 
home  occupied  by  appellee  and  her  husband.      A 

physician  was  called  to  attend  Swain.  The  patient  was  sup- 
posed to  have,  and  was  treated  for,  measles  until  the  follow- 
ing Sunday  evening,  when  he  was  found  to  be  suffering 
from  a  very  severe  attack  of  smallpox.  Appellee  and  her 
son,  a  child  eight  years  old,  were  immediately  quarantined 
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in  the  house  with  Swain.  Swain  was  without  any  property 
or  means  whatever.  On  Sunday  evening  he  became  delir- 
ious, and  continued  in  this  condition  most  of  the  time  dur- 
ing Sunday  night  and  the  next  day,  and  in  his  delirium 
would  have  left  the  house  and  gone  onto  the  streets  of  said 
town,  but  for  the  efforts  of  appellee.  On  Sunday  evening 
when  Swain's  affliction  was  diagnosed  to  be  smallpox,  and 
after  Dr.  O.  A.  Barrett,  the  secretary  of  the  board  of  health 
of  said  town,  had  been  so  notified,  appellee  applied  to  him, 
asking  that  he  provide  a  nurse  to  care  for  Swain,  and  was 
told,  ordered  and  directed  by  said  health  officer  to  care  for 
said  patient,  which  she  alone  did  until  the  evening  of  the 
following  day,  when  one  Morrison,  a  nurse,  came  and  took 
charge  of  the  patient.  From  that  time  until  the  patient 
died  on  Monday  evening,  June  9,  appellee  assisted  Mor- 
rison in  the  care  of  Swain,  by  preparing  tea,  carrying  water 
for  him,  and  providing  him  with  bed  linen  with  which  to 
change  the  patient's  bed,  and  doing  other  errands  as  re- 
quested by  Morrison.  It  also  appears  from  the  evidence 
that  Dr.  Stanley  came  to  her  home  on  Tuesday  morning, 
June  3,  and  there  remained  for  the  purpose  of  rendering 
medical  aid  to  Swain.  On  Tuesday  morning,  Jime  10, 
and  while  at  appellee's  home.  Dr.  Stanley  was  taken  sick 
with  what  at  first  was  supposed  to  be  smallpox,  but  later 
this  impression  was  found  to  be  erroneous.  Appellee  on 
June  10  notified  Dr.  Barrett  of  Stanley's  sickness,  and, 
at  the  request  of  Barrett,  appellee  alone  cared  for  and 
nursed  Stanley  until  the  following  Saturday  night,  when 
Morrison  returned  and  took  charge. 

An  emergency  appeared  to  exist,  sufficient  to  authorize 
the  secretary  of  the  board  of  health  of  appellant  to  act, 
when  he  directed  appellee  to  nurse  Swain  and  Stanley, 
and  to  bind  the  city  to  pay  for  services  rendered  Swain  and 
Dr.  Stanley  from  the  time  they  took  sick  until  Morrison, 
the  nurse,  was  employed  and  took  charge.  Monroe  v.  City 
of  Bluff  ton  (1903),  31  Ind.  App.  269. 

Vol.  36—10 
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As  we   have   heretofore   said,   by   our   statute    (§6718, 

supra)  it  was  the  duty  of  the  board  of  health  of  the  town 

of  Knightstown  to  "protect  the  public  health  by  the 

5.  removal  of  the  causes  of  diseases,  when  known,"  and 
to  take  prompt  action  to  prevent  the  spread  of  con- 
tagious diseases. 

From  the  evidence  in  the  case  at  bar,  the  contagious  dis- 
ease was  present  and  within  the  jurisdiction  of  the  board. 
It  was  its  duty  to  take  prompt  action  to  prevent  its  spread. 
It  could  not  shift  the  responsibility,  and,  on  the  facts  here 
presented  by  the  evidence,  the  language  used  by  this  court 
in  the  case  of  Board,  etc.,  v.  Fertich  (1897),  18  Ind.  App. 
1,  is  clearly  in  point;  that  is  to  say:  "The  expenses  as- 
sumed by  the  county  should  not  be  too  narrowly  confined. 
The  county  board  of  health  should  be  regarded  as  having 
authority  sufficient  to  protect  the  public  health.  The  af- 
flicted persons  should  not  be  required  to  defray  expenses 
not  incurred  for  their  own  benefit.  Expenses  authorized 
by  flie  board  of  health  for  the  public  benefit  should  be 
defrayed  by  the  benefited  public.  So  far  as  indebtedness 
is  incurred,  not  upon  the  credit  or  under  the  contract  of 
the  afflicted  person,  but  by  direction  of  the  board  or  by  its 
authority,  which  is  occasioned  by  reason  of  the  measures 
taken  by  the  board  to  protect  the  public  health  by  prevent- 
ing the  spread  of  the  disease,  to  that  extent  payment  should 
be  made  by  the  county.  The  particular  items  of  expense 
for  which  allowance  should  be  made  will  vary  with  changed 
circumstances,  and  only  the  general  principle  which  should 
govern  the  board  in  making  allowances  can  be  here  pointed 
out." 

It  also  appears  from  the  undisputed  evidence  that  under 

the  direction  of  Dr.   Barrett,   and  superintended  by  Dr. 

Stanley,   certain   property   mentioned   in   the   com- 

6.  plaint,  of  which  appellee  was  the  owner,  was  on  the 
night  of  the  death  of  Swain  taken  from  the  house 

and  burned,  which  property  was  shown  to  be  of  the  value 
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of  $75  at  the  time  Swain  was  taken  to  the  home  of  appellee, 
and  worthless  at  the  time  destroyed.  Under  this  evidence 
in  considering  the  value  of  the  property  destroyed,  did  the 
rule  for  fixing  the  amount  of  damages  apply  to  the  value 
of  the  property  at  the  time  it  was  discovered  that  Swain 
was  afflicted  with  smallpox,  or  at  the  time  the  property  was 
taken  by  the  board  of  health  and  destroyed  ?  Swain  was 
in  appellee's  home  not  by  any  act  or  command  of  the  board 
of  health  or  its  secretary,  but  he  was  there  at  the  direction 
of  appellee's  husband  and  with  appellee's  consent,  and  there 
remained  until  his  death,  without  request  from  appellee  to 
anyone  for  his  removal.  Under  these  facts  the  rule  for 
assessing  appellee's  damages  for  the  property  so  taken,  if 
appellant  was  liable  therefot,  should  be  what  the  property 
was  worth  at  the  time  it  was  destroyed.  Brown  v.  Mur- 
doch (1885),  140  Mass.  314,  3  N.  E.  208;  Selkirk  v.  Cobb 
(1859),  13  Gray  313.  If  the  rule  here  announced  for  the 
assessment  of  damages  be  correct,  and  the  property  burned 
was  worthless  at  the  time  it  was  so  destroyed,  as  appellee 
testified,  then  there  can  be  no.  recovery  for  the  item  of 
property,  as  no  damages  were  proved. 

It  further  appears  from  the  evidence  that  shortly  after 
the  death  of  Swain  appellee's  child  was  taken  with 

7.  varioloid,  and  that  appellee  nursed  and  cared  for 
him  until  his  recovery,  for  which  she  claims  $50. 

There  is  nothing  in  the  evidence  which  shows  that  appel- 
lee was  in  indigent  circumstances,  or  was  not  clearly  able 
financially  to  provide  any  and  all  means  necessary  for  the 
care  and  attention  of  her  son.  She  and  her  son  were  quar- 
antined in  her  own  home,  and,  in  the  absence  of  a  statute 
making  the  town  liable  for  such  services  so  rendered  by 
appellee  to  her  son,  the  town  was  not  liable.  Board,  etc., 
V.  Fertich,  supra;  Dodge  County  v.  Diers  (1903),  (Neb.), 
95  K  W.  602. 

The  amount  of  recovery  was  too  large.  From  what  we 
have  heretofore  said,  it  is  apparent  that  appellee's  right  to 
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recover  in  this  action  is  limited  to  the  value  of  her 

8.  services  performed  in  nursing  and  caring  for  Swain 
and  Dr.  Stanley,  the  reasonable  value  of  which,  as 

shown  by  the  evidence,  is  $35.  Therefore  all  that  part  of 
the  judgment  in  excess  of  $35  is  subject  to  the  criticism 
claimed  by  appellant. 

(2)    Appellant  insists  that  the  court  erred  in  giving  and 

refusing  certain  instructions.    After  a  careful  consideration 

of  the  instructions  given,  we  are  of  the  opinion  they 

9.  correctly  state  the  law,  except  as  to  instruction  "a," 
which  is  somewhat  lengthy,  and,  without  quoting 

it,  we  think  that  part  of  the  instruction  applicable  to  the 
right  of  appellee  to  recover  for  services  rendered  is  suffi- 
cient, even  though  it  does  nbt  contain  the  word  "emer- 
gency,'^  which  we  will  admit  it  should  contain,  but,  in  view 
of  the  evidence,  which  clearly  shows  that  at  the  time  appel- 
lee was  employed  by  the  secretary  of  the  board  of  health, 
an  emergency  for  such  action  clearly  existed.  As  to  that 
part  of  the  instruction  which  applies  to  the  destruction  of 
the  property,  we  think  it  erroneous,  for  the  reason  that  it 
makes  the  town  liable  for  the  destruction  of  property  "by 
its  officers"  when  done  "for  the  purpose  of  preventing  the 
spread  of  disease."  Acts  for  the  purpose  of  preventing  the 
spread  of  disease  are  wholly  .within  the  jurisdiction  of  the 
board  of  health,  and  the  town,  can  only  be  made  liable  when 
the  board  acts  within  the  scope  of  its  authority,  or  for  the 
acts  of  the  secretary  of  the  board  when  an  emergency  arises 
and  he  is  acting  within  the  scope  of  his  authority.  Spring 
V.  Inhabitants  of  Uyde  Park  (1884),  137  Mass.  554,  50 
Am.  Rep.  334,  and  cases  cited.  But  as  the  objectionable 
part  of  this  instruction,  under  our  theory  of  this  case,  oc- 
casioned no  injury  to  the  appellant,  this  cause,  will  not  be 
reversed  on  account  of  this  instruction  alone. 

Appellant  tendered  to  the  court  a  number  of  instructions 
which  were  refused,  which,  in  view  of  our  present  opinion, 
it  will  answer  no  purpose  to  consider. 
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Appellant  insists  that  the  court  erred  in  the  admission 
of  certain  evidence.  We  have  carefully  examined  this  evi- 
dence, and  in  our  opinion  the  court  committed  no  error  in 
admitting  it. 

In  view  of  the  entire  record  here  presented,  we  have  con- 
cluded to  affirm  the  judgment  on  condition  that  appellee, 
within  thirty  days  from  this  date,  file  a  remittitur  for  $165 ; 
and,  on  failure  of  appellee  to  file  such  remittitur  within  the 
time  herein  allowed,  the  judgment  is  reversed,  with  instruc- 
tions to  grant  a  new  trial. 


Renn  et  al.  v.  United  States  Cement  Company. 

[No.  4,966.    Filed  February  15,  1905.    Rehearing  denied  June  6, 
1905.    Transfer  denied  June  30,  1905.] 

1.  Pleading. — Complaint.  —  Corporations, — Officers, — Bonds, — ^A 
complaint  upon  the  bond  of  the  former  treasurer  of  a  corpora- 
tion, which  sets  out  a  copy  of  such  bond  and  shows  that  plain- 
tiff has  been  duly  elected  treasurer  and  has  made  a  proper  de- 
mand for  the  money  held  and  owing  by  such  former  treasurer, 
states  a  cause  of  action,    p.  150. 

2.  Corporations. — By-Laws. — Necessity. — A  corporation  can  act 
only  in  accordance  with  its  by-laws.    p.  152. 

3.  Same. — By-Laws. — Directors. — Number. — Statutes. — A  manu- 
facturing corporation  has  the  power  to  amend  its  by-laws  at 
any  time  fixing  the  number  of  directors  at  not  less  than  three 
nor  more  than  eleven  as  prescribed  by  statute  (§5054  Bums 
1901,  §3854  R.  S.  1881).     p.  153. 

4.  Same. — By-Laws. — Vested  Rights. — Cumulative  Voting. — Nei- 
ther a  statute  permitting  cumulative  voting,  thus  giving  the 
minority  stockholders  representation  on  the  board  of  directors, 
nor  the  amendment  of  the  by-laws  of  a  corporation  infringes 
any  vested  rights  of  the  corporation's  stockholders,     p.  153. 

5.  Statutes. — Corporations. — Articles  of  Incorporation. — Direct- 
ors.—By-Laws.— Section  5051  Bums  1901,  §3851  R.  S.  1881, 
in  part,  should  be  construed  as  though  it  read:  ''The  num- 
ber and  names  of  those  who  shall  manage  the  affairs  of  the 
company  during  the  first  year,"  thus  placing  no  restrictions 
upon  the  right  of  stockholders  to  fix  by  by-law  for  an  increase 
or  decrease  of  such  number,    p.  154. 
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6.  Corporations. — Articles  of  Incorporation, — Statutes, — Provis- 
ions in  Addition  to, — A  provision  in  the  articles  of  incorporation 
of  a  manufacturing  company  fixing  the  number  of  directors  at 
seven  is  in  addition  to  the  requirements  of  the  statute  (§5051 
Bums  1901,  §3851  R.  S.  1881)  and  is  surplusage,    p.  155. 

7.  Appeal  and  Error. — Assignments  of  Error. — Request  for  De- 
cision on  Certain  Question, — Waiver, — ^Where  appellant  requests 
a  decision  on  a  specific  assignment  of  error,  stating  that  a  "real 
controversy"  exists  as  to  questions  thereby  presented,  assign- 
ments -  which  would  prevent  the  consideration  asked  may  be 
treated  as  waived,    p.  155. 

From  Jefferson  Circuit  Court;  P,  E,  Bear,  Judge. 

Action  by  United  States  Cement  Company  against  Ber- 
nard H.  Kenn  and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.     Affirmed, 

Charles  L,  Jewett  and  Henry  E,  Jewett,  for  appellants. 
Ward  H,  Watson  and  William  A.  Ketcham,  for  appellee. 

EoBY,  J. — Suit  by  appellee  against  appellant  Kenn  as 
principal  and  his  co-appellants  as  sureties  upon  a  bond  given 
by  him  as  treasurer  of  said  corporation.  The  cause  was 
tried  by  the  court,  special  finding  of  facts  made,  and  con- 
clusions of  law  stated  thereon,  in  accordance  with  which 
judgment  was  rendered  against  appellants  for  $3,874.69. 

The  first  assignment  argued  is  that  the  court  erred  in 
Overruling  the  demurrer  to  the  complaint  This  pleading 
was  in  one  paragraph.  The  bond  sued  upon 
1.  was  made  an  exhibit.  Its  sole  condition  was 
that-  said  Eenn  should  "honestly  and  faithfully 
perform  the  duties  of  his  trust  as  such  treasurer  accord- 
ing to  law  and  the  by-laws  of  said  company."  The  breach 
alleged  was  that  he  refused  to  pay  over  the  money  in  his 
hands  to  his  successor,  who  presented  to  him  an  order  there- 
for executed  by  the  president  and  secretary  of  the  corpora- 
tion. The  averments  relative  to  the  duty  of  said  appellant 
to  pay  over  said  money  to  his  successor,  and  to  honor  the 
order  aforesaid,  are  not  very  definite,  but,  treating  them  as 
sufficient,  the  complaint  stated  a  cause  of  action.  Portage 
County  Mut,  Ins.  Co.  v.  Wetmore  (1848),  17  Ohio  330. 
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Demurrers  to  the  second  and  third  paragraphs  of  answer 
were  sustained,  and  the  cause  was  tried  upon  the  issue 
formed  by  a  general  denial.  The  conclusions  of  law  from 
one  to  six,  inclusive,  are  to  the  effect  that  the  appellant 
Kenn  has  not  been  treasurer  of  the  appellee  corporation 
since  the  9th  day  of  January,  1902,  and  that  John  E. 
Stoner  is  the  duly  elected  successor,  and,  as  such,  is  entitled 
to  the  moneys  belonging  to  said  corporation  since  said  date. 

The  facts  found  are  that  the  United  States  Cement  Com- 
pany, appellee,  is  a  corporation  organized  under  an  act  en- 
titled "An  act  for  the  incorporation  of  manufacturing  and 
mining  companies,"  etc.  §5051  Bums  1901,  §3851  R.  S. 
1881.  Its  articles  of  incorporation  were  duly  signed  and 
acknowledged,  and  filed  and  recorded  in  the  office  of  the 
Secretary  of  State  and  in  the  office  of  the  recorder  of  Clark 
county  on  September  22,  1891.  The  fifth  article  thereof 
was  as  follows:  "That  the  directors  of  said  corporation 
shall  be  seven  in  number,  and  that  the  following  named 
j>ersons  shall  constitute  the  directors  for  the  first  year,  viz. 
[naming  them]."  After  said  articles  were  thus  recorded 
the  stockholders  of  the  company  met  and  adopted  by-laws, 
section  one  thereof  being  in  part  as  follows:  "The  stock- 
holders shall  meet  annually  on  the  first  Tuesday  after  the 
first  Monday  in  January  of  each  year,  for  the  election  of 
a  board  of  .directors  of  seven  members,  and  for  the  transac- 
tion of  such  other  business  as  shall  properly  come  before 
such  meeting."  Section  fourteen  was  as  follows:  "These 
by-laws  may  be  altered,  amended  or  repealed  at  any  annual 
meeting  of  the  stockholders,  or  at  any  stockholders'  meeting 
called  for  the  purpose."  Appellant  Renn  was  duly  elected 
treasurer,  and  qualified  on  the  17th  day  of  January,  1901, 
receiving  and  paying  out  all  the  moneys  of  the  corporation 
until  January  7,  1902,  since  which  time  he  has  not  per- 
formed any  of  the  duties  of  said  office.  At  the  regular  an- 
nual meeting  of  the  stockholders,  January  7,  1902,  section 
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one  of  the  by-laws  was,  by  a  majority  vote  of  said  stock- 
holders, amended  to  read  in  part  as  follows:  "The  stock- 
holders shall  meet  annually  on  the  first  Tuesday  after  the 
first  Monday  in  January  of  each  year,  for  the  election  of 
a  board  of  directors  of  three  members,  and  for  the  trans- 
action of  such  other  business  as  shall  properly  come  before 
such  meeting."  After  the  amendment  of  said  by-laws  as 
aforesaid,  an  election  was  held,  and  three  directors  elected, 
who  thereafter  qualified,  and  elected  John  E.  Stoner  treas- 
urer of  said  corporation. 

Appellants'  first  contention  is  that  the  number  of  direct- 
ors of  said  corporation  was  fixed  by  the  articles  of  associa- 
tion which  "are  as  immutable  as  a  charter  granted 
2.  by  special  legislative  acts ;"  that  the  act  of  the  legis- 
lature under  which  appellee  corporation  was  organ- 
ized makes  no  provision  for  altering  the  articles  of  associa- 
tion, and  that  no  resolution  of  the  stockholders  can  enlarge 
the  powers  granted  by  the  legislature.  The  statute  (§5054 
Bums  1901,  §3854  R  S.  1881)  provides:  "The  business 
of  such  company  shall  be  managed  by  not  less  than  three 
nor  more  than  eleven  directors,  who  shall  be  stockholders 
therein  and  residents  of  the  United  States ;  and  a  majority 
of  the  directors  chosen  shall  be  a  quorum."  The  directors 
thus  chosen  elect  the  president,  secretary  and  treasurer. 
§6055  Bums  1901,  §3855  R.  S.  1881.  The  stockholders 
are  authorized  by  statute  "to  make  necessary  by-laws.'' 
§3425  Bums  1901,  §3002  R.  S.  1881.  The  by-laws  of 
a  corporation  are  "rules  and  ordinances  made  by  a  corpora- 
tion for  its  own  government."  Bouvier's  Law  Diet.,  title, 
by-laws.  They  are  the  rules  of  its  life.  Its  affairs  are 
conducted  in  accordance  with  their  provisions.  The  cor- 
poration is  existent  when  its  charter  is  issued,  but  it  may 
not  be  able  to  act  for  the  purpose  of  its  corporation  until 
those  interested  have  agreed  how  it  shall  act,  and  who  shall 
direct  it.  The  necessity  for  the  instant  enactment  of  a 
by-law  fijcing  the  number  of  directors  is  obviated  by  a  pro- 
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vision  of  the  statute  hereafter  referred  to.  The  agreement 
of  the  members  as  to  the  method  which  shall  be  followed 
in  the  transaction  of  business  is  expressed  by  the  by-laws 
of  the  corporation,  in  the  absence  of  a  direction  contained 
in  the  charter  itself,  which  includes,  as  one  of  its  terms, 
the  law  of  the  land. 

Section  5054,  supra,  fixes  the  maximum  and  minimum 

number  of  directors  that  may  be  chosen  by  a  corporation 

of  this  class  at  not  less  than  three  nor  more  than 

3.  eleven.     In  the  absence  of  any  other  statutory  pro- 
vision, it  would  undoubtedly  not  only  be  competent 

but  essential  that  the  number  of  directors  should  be  deter- 
mined and  declared.  It  being  competent  for  the  stock- 
holders to  enact  a  by-law  in  the  first  instance  fixing  the 
number  of  directors,  it  was  also  competent  to  amend  the 
by-laws  relative  thereto  in  accordance  with  the  rules  for 
such  amendment  agreed  upon  and  prescribed.  The  amend- 
ment reducing  the  number  of  directors  of  the  appellee  cor- 
poration from  seven  to  three  was  made  at  the  annual  meet- 
ing by  a  majority  of  the  stockholders,  and  was  valid.  Gold- 
bluff,  etc.,  Corp.  V.  Whitlock  (1903),  75  Conn.  669,  55  Atl. 
176;  North  Milwaukee,  etc.,  Co.  v.  Bishop  (1899),  103 
Wis.  492,  79  K  W.  785,  45  L.  R.  A.  174;  Bagley  v.  Reno 
Oil  Co.  (1902),  201  Pa.  St.  78,  50  Atl.  760,  56  L.  R.  A. 
184;  In  re  Oriffing  Iron  Co.  (1899),  63  N.  J.  L.  357,  41 
Atl.  931;  2  Cook,  Corporations  (5th  ed.),  p.  1381. 

It  has  been  held  that  the  legislature  may  provide  for 

cumulative   voting,   thereby   securing   a   representation   of 

the  minority  upon  the  board  of  directors  of  a  pri- 

4,  vate    corporation    without    interfering    with    any 
vested  right  of  the  majority  to  elect  the  members 

of  such  board.  Maynard  v.  Looker  (1897),  111  Mich. 
498,  69  N.  W.  929,  56  L.  R.  A.  947.  See,  also,  Mower 
V.  Staphs  (1884),  32  Minn.  284,  20  N.  W.  225.  The 
minority  stockholders  have  no  right,  vested  or  otherwise, 
which  is  infringed  by  the  action  of  the  majority  in  amend- 
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ing  the  corporate  by-laws;  the  method  followed  being  reg- 
ular and  in  accordance  with  the  provision  therefor. 

This  conclusion  seems  to  be  unquestioned,  except  as  it 
may  be  affected  by  the  provisions  of  the  following  sec- 
tion of  the  statute:  "Whenever  three  or  more 
5.  persons  may  desire  to  form  a  company  to  carry 
on  any  kind  of  manufacturing,  mining,  mechan- 
ical or  chemical  business,  *  *  *  they  shall  make, 
sign  and  acknowledge,  before  some  officer  capable  to 
take  acknowledgment  of  deeds,  a  certificate  in  writ- 
ing, which  shall  state  the  corporate  name  adopted  by 
the  company,  the  object  of  its  formation,  the  amount  of 
capital  stock,  the  term  of  its  existence  (not,  however  to 
exceed  fifty  years),  the  number  of  directors  and  their  names 
who  shall  manage  the  affairs  of  such  company  for  the  first 
year,  and  the  name  of  the  town  and  county  in  which  its 
operations  are  to  be  carried  on,  and  file,"  etc.  §5051 
Bums  1901,  §3851  E.  S.  1881.  If  this  section  is  to  be 
read  as  though  in  part  written  "the  number  of  directors, 
the  names  of  directors  for  the  first  year,"  it  would  then 
be  necessary  to  consider  whether  the  stockholders  had 
power  subsequently  to  change  the  number  of  directors  thus 
fixed.  If  the  clause  in  question  is  to  be  read  as  though 
it  were  \vritten  "the  number  and  names  of  those  who  shall 
manage  the  affairs  of  the  company  during  the  first  year," 
then  no  further  inquiry  is  necessary,  since  nothing  con- 
tained in  the  certificate  will  affect  the  power  of  the  stock- 
holders to  make  such  relevant  by-laws  as  may  be  neces- 
sary for  the  government  of  the  corporation  after  the  first 
year.  This  section,  as  originally  printed,  was  punctuated 
as  follows:  "The  number  of  directors,  and  their  names, 
who  shall  manage,"  etc.  1  R.  S.  1852,  p.  358,  §1.  In  the 
subsequent  revisions  it  was  punctuated  as  appears  in  the 
copy  hereinbefore  set  out.  §5051  Burns  1894,  §5051 
Bums  1901,  §3851  R.  S.  1881.  As  originally  printed, 
the  clause  "and  their  names"  is  set  off  by  commas,  and 
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made  a  parenthetical  part  of  the  item  of  the  enumeration 
of  particulars  which  fixes  the  number  of  directors  for  the 
first  year.  The  punctuation  adopted  in  revision  does  not 
change  the  sense  any.  The  meaning  conveyed  to  the  or- 
dinary reader,  without  reference  to  technical  rules,  is  that 
the  names  and  number  for  the  first  year  is  meant ;  and  we 
therefore  hold  that  the  provisions  of  the  section  do  not 
limit  the  right  of  the  stockholders  to  fix  by  by-law  the 
number  of  directors  who  shall  act  for  the  corporation  after 
the  first  year. 

Provisions  contained  in  the  articles  which  are  incon- 
sistent with  or  in  addition  to  those  prescribed  by  the  stat- 
ute are  surplusage.      State,    ex   rel,,   v.    Anderson 

6.  (1903),  31  Ind.  App.  34.     The  statement  in  the 
fifth  article  above  set  out  that  the  directors  shall  be 

seven  in  number,  is  not  required  by  the  statute,  and  its 
presence  does  not  affect  the  power  to  enact  by-laws  fixing  the 
number  of  directors. 

Other  propositions  are  stated  in  the  points  for  reversal, 

but  the  appellant  earnestly  requests  this  court  to  determine 

the  question  above  considered,  stating  that  a  real 

7.  controversy  exists  as  to  the  validity  of  the  election 
of  the  present  board  of  directors,  and  that  another 

action  is  pending,  involving  the  right  of  the  treasurer  se- 
lected by  them  to  act  as  such.  Were  the  judgment  to  be 
reversed  upon  the  point  first  made  it  would  be  unnecessary 
to  consider  the  one  upon  which  the  decision  is  thus  par- 
ticularly requested.  They  are  therefore  treated  as  waived, 
in  order  that  the  opinion  requested  may  not  become  an 
empty  dictum. 

Judgment  affirmed. 
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Consolidated  Traction  Company  v.  Jordan. 

[No.  5,489.    Filed  October  3,  1905.] 

1.  Eminent  Domain. — Damages. — Measure, — Interurhan  Rail- 
roads,— The  measure  of  damages  for  the  appropriation  of  lands 
by  an  interurban  railroad  company  for  its  right  of  way  is  the 
difference  in  value  of  the  tract  immediately  before  and  after 
such  appropriation,    p.  157. 

2.  Evidence. — Eminent  Domain, — Value  of  Land, — Opinion, — 
Competency  of  Witness, — Where  a  witness  has  shown  knowl- 
edge of  the  lands  appropriated  by  an  interurban  railroad  com- 
pany for  a  right  of  way,  he  is  competent  upon  the  facts  shown 
to  testify  to  the  value  of  such  land,  the  weight  of  such  evidence 
being  for  the  jury.    p.  158. 

3.  Same. — Exclusion  of, — Eminent  Dommn, — Darrmges — Harm- 
less Error, — The  exclusion  of  the  testimony  of  a  witness  as  to 
the  value  of  appropriated  lands  is  not  reversible  error  where  it 
is  shown  that  a  great  number  of  witnesses  had  already  testi- 
fied to  about  the  same  amount  of  damage,    p.  159. 

4.  Same. — Eminent  Domain. — Dam>ages, — Chrade, — Evidence  is 
admissible,  in  an  interurban  railroad  company's  appropriation 
of  plaintiff's  land  for  its  right  of  way,  to  show  that  the  grade 
of  the  road  will  necessitate  a  cut  along  the  side  of  plaintiff's 
lands,    p.  159. 

From  Hendricks  Circuit  Court;  Thomas  J.  Cofer, 
Judge. 

Condemnation  proceedings  by  the  Consolidated  Traction 
Company  against  John  A.  Jordan.  From  a  judgment  as- 
sessing damages,  such  company  appeals.     Affirmed. 

James  L,   Clark,  for  appellant. 

Thad,  8,  Adams  and  Brill  &  Harvey,  for  appellee. 

Wiley,  C.  J. — Appellant  filed  its  instrument  of  ap- 
propriation in  the  ofllce  of  the  clerk  of  the  Hendricks  Cir- 
cuit Court,  by  which  it  sought  to  appropriate  for  its  right 
of  way  certain  lands  belonging  to  appellee.  Such  pro- 
ceedings were  had  that  appraisers  were  appointed  and  filed 
their  report  of  damages  assessed  in  favor  of  appellee. 
Within  the  time  fixed  by  statute  appellee  filed  his  excep- 
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tions  to  the  report  on  account  of  the  inadequacy  of  the 
damages  assessed.  Upon  the  issues  joined  by  the  instru- 
ment of  appropriation  and  appellee's  exceptions  thereto, 
the  cause  was  tried  before  a  jury,  resulting  in  a  general 
verdict  assessing  his  damages  at  $550. 

Appellant's  motion  for  a  new  trial  was  overruled,  and 
the  only  error  assigned  is  the  ruling  on  such  motion.  A 
reversal  is  asked  upon  three  grounds:  (1)  Because  the 
court  erred  in  giving  instruction  number  three;  (2)  be- 
cause of  the  admission  of  certain  evidence  on  behalf  of 
appellee;  (3)  because  the  court  refused  to  admit  certain 
evidence  on  behalf  of  appellant. 

The  instruction  complained  of  is  as  follows :  "The  ques- 
tion which  you  are  called  upon  to  try  is  to  ascertain  how 
much  damage  the  plaintiff,  Jordan,  will  sustain  by 
1.  reason  of  the  appropriation  of  his  real  estate  and 
the  construction  of  the  road  thereon.  This  question 
you  will  determine  by  finding  the  value  of  the  land  that 
remains  after  the  company  has  appropriated  its  right  of 
way  and  built  its  road,  and  by  determining  the  value  of 
the  entire  lot  as  it  now  is,  and,  deducting  one  from  the 
other,  the  difference  will  be  the  measure  of  plaintiff's  dam- 
age." The  measure  of  damages  to  a  landowner  for  land 
appropriated  for  a  railroad  right  of  way  is  the  difference 
in  the  value  of  the  real  estate  at  the  time  of  the  appropria- 
tion and  the  value  of  the  residue  after  the  strip  is  taken 
under  the  appropriation  proceedings.  Chicago,  etc.,  B. 
Co.  V.  Mason  (1901),  26  Ind.  App.  395;  Evansville,  etc., 
R.  Co.  V.  Swift  (1891),  128  Ind.  234;  Indianapolis,  etc., 
R.  Co.  V.  Pugh  (1882),  85  Ind.  279;  Indiana,  etc.,  R.  Co. 
V.  Allen  (1885),  100  Ind.  409.  While  the  instruction 
complained  of  does  not  announce  this  rule  in  as  clear  and 
explicit  language  as  it  might,  we  do  not  think  that  it  ma- 
terially departs  from  the  rule  which  is  so  well  established 
in  this  State.  We  do  not  think  there  was  any  error  in  giv- 
ing this  instruction. 
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Complaint  is  made  because  the  trial  court,  over  the  ob- 
jection of  appellee,  refused    to    allow    a    witness,  Logan 

S.  Ilalfacre,  to  answer  a  question  as  to  the  value 
2.     of  appellee's  real  estate  just  as  it  was  at  the  date  of 

the  trial  without  any  railroad  on  it.  It  is  con- 
tended by  counsel  for  appellee  that  the  court  correctly  sus- 
tained the  objection  on  the  ground  that  tlie  witness  had  not 
shown  himself  competent  to  answer  it.  Appellee's  land 
was  in  the  town  or  village  of  Pittsboro.  The  witness  lived 
about  two  miles  north  of  Pittsboro,  where  he  owned  real 
estate  and  had  lived  for  about  eighteen  years.  The  wit- 
ness disclosed  by  his  answers  to  preceding  questions  that 
he  knew  the  location  and  surroundings  of  appellee's  land; 
that  he  had  made  measurements  of  this  particular  land 
with  reference  to  the  buildings  upon'  it,  the  amount  ap- 
propriated for  the  right  of  way,  the  particular  manner 
and  direction  in  which  the  proposed  road  would  pass  over 
and  through  it,  and  that  he  observed  there  were  some  fruit 
trees  upon  it.  It  was  also  disclosed  by  his  evidence  that 
he  was  not  familiar  with  the  value  of  lands  in  the  neigh- 
borhood of  Pittsboro,  and  that  he  knew  of  only  one  trans- 
fer. Upon  these  facts  it  is  urged  by  counsel  for  appellee 
that  he  had  shown  himself  incompetent  to  express  an  opin- 
ion as  to  the  value  of  appellee's  land,  both  before  and 
after  the  appropriation  for  right  of  way.  The  rule  in  this 
State  is  that,  where  a  witness  has  testified  to  knowledge  of 
the  very  property  in  controversy,  he  is  competent  to  give 
his  opinion  as  to  its  value,  basing  such  opinion  upon  the 
facts  to  which  he  has  already  testified.  Evansville,  etc., 
R.  Co.  V.  Fettig  (1891),  130  Ind.  61;  Smith  v.  Indianap- 
olis, etc.,  R.  Co.  (1881),  80  Ind.  233;  Chicago,  etc.,  R. 
Co.  V.  Burden  (1896),  14  Ind.  App.  512.  Under  these 
authorities  it  was  error  for  the  court  to  refuse  to  permit 
the  witness  to  answer  the  question.  In  this  connection  it 
was  said  in  Evansville,  etc.,  R.  Co.  v.  Fettig,  supra:  "The 
extent  of  the  witness's  information  affects  the  weight  of 
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his  testimony,  but  not  its  competency.  Special  knowledge 
relating  to  the  value  of  lands  in  that  locality  would,  no 
doubt,  add  value  and  weight  to  his  opinion." 

Considering  the  whole  record,  however,  we  do  not  think 
the  error  in  refusing  to  allow  the  witness  to  answer  the  ques- 
tion as  to  the  values  is  sufficient  to  reverse  the  judg- 

3.  ment  Appellant  offered  to  prove  by  the  witness, 
in  answer  to  the  question,  that  the  value  of  appel- 
lee's land  without  the  railroad  was  $1,200,  and  with  it 
was  $1,000.  The  record  shows  that  appellant  introduced 
a  great  number  of  witnesses  to  prove  the  value  of  appel- 
lee's land  before  and  after  the  construction  of  the  railroad. 
These  several  witnesses  placed  the  value  of  tlie  land  with 
the  road  constructed  at  from  $45  to  $150  less  than  it  would 
be  without  the  road.  In  the  light  of  these  facts  we  can  not 
believe  that  appellant  was  prejudiced  by  the  exclusion  of 
the  evidence. 

It  is  next  insisted  that  it  was  error  to  permit  a  witness 
to  answer,  over  appellant's  objection,  the  following  ques- 
tion :    "Now,  then,  tell  what  kind  of  a  cut  this  road 

4.  has,  whether  or  not  they  have  it  cut  down  there 
part  of  the  work  done  on  this  road  as  it  approached 

the  east  end?"  (We  have  quoted  the  question  literally.) 
The  answer  was:  "There  is  a  cut  that  comes  up  there  to 
the  ground  where  they  aim  to  use  at  the  east  end."  Both 
the  question  and  the  answer  seem  almost  unintelligible; 
but,  from  the  context,  it  appears  that  an  attempt  was  made 
to  show  that  there  was  a  cut  in  the  grade  along  by  appel- 
lant's land.  We  are  unable  to  see  any  error  in  the  admis- 
sion of  this  evidence.  This  disposes  of  all  the  questions 
discussed. 

Judgment  affirmed. 


160        APPELLATE  COURT  OF  INDIANA, 

Indianapolis,  etc.,  R.  Co.  v,  Hubbard — 36  Ind.  App.  160. 


Indianapolis,  Greenwood  &  Franklin  Railroad 

Company  v.  Hubbard  et  al. 

[No.  5,234.     Filed  May  23,  1905.     Rehearing  denied  October  3, 

1905.] 

1.  Appeal  and  Error. — Verdict. — Evidence, — Inference. — Where 
the  facts  tend  to  show  directly  or  inferentially  that  the  directors 
of  a  corporation  were  notified  of  a  meeting,  a  note  executed  at 
such  meeting  will  be  held  valid,    p.  161. 

2.  Evidence. — Corporations. — Special  Meetings, — Directors. — No- 
tice.— ^Where  plaintiff  has  proved  that  the  president  of  the  cor- 
poration said  he  would  give  notice  of  a  special  meeting  to  a  cer- 
tain director,  and  such  president  testifies  that  he  did  not  give 
such  notice,  it  is  competent  to  show  that  at  such  special  meet- 
ing such  president  when  asked  why  such  director  was  not  pres- 
ent, answered  that  such  director  ''will  agree  to  anything  we  do 
to-day."    p.  163. 

3.  Same. — Admission  of,  to  Discredit  Witness. — Instructions. — 
Where  evidence  is  admitted  for  the  purpose  of  discrediting  a 
witness,  and  the  jury  is  instructed  to  consider  it  for  no  other 
purpose,  it  will  be  presumed  that  the  jury  did  not  use  it  for 
any  other  purpose,     p.  164. 

4.  New  Trial. — Rules  for  Granting. — The  judgment  below  will 
be  affirmed  unless  it  is  made  to  appear  that  substantial  justice 
has  not  been  done.    p.  164. 

From  Superior  Court  of  Marion  County  (63,327)  ;  James 
M.  Leathers,  Judge. 

Action  by  Walter  J.  Hubbard  against  the  Indianapolis, 
Greenwood  &  Franklin  Railroad  Company  and  another. 
From  a  judgment  for  plaintiff,  defendant  company  appeals. 
Affirmed. 

Charles  8.  Baker  and  Charles  F.  Coffin,  for  appellant 
Oroninger  &  Oroninger  and  TF.  T.  Brown,  for  appellee 
Hubbard. 

CoMSTOCK,  C.  J. — Appellee  Walter  J.  Hubbard  re- 
covered judgment  in  the  Superior  Court  of  Marion  Coxmty 
against  the  appellant  company,  as  principal,  and  appellee 
Henry  L.  Smith  as  surety,  on  a  note  claimed  to  have  been 
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executed  September  21,  1897.  It  was  contended  by  the  ap- 
pellant company  that  the  note  in  question  had  never  been 
duly  executed  and  that  it  was  and  always  had  been  void 
for  the  reason  that  its  execution,  if  authorized  at  all,  was 
authorized  at  a  special  meeting  of  the  board  of  directors 
of  appellant  company  from  which  meeting  one  member  of 
the  board,  James  T.  Polk,  was  absent  and  had  no  notice 
of  such  meeting.  It  was  also  contended  by  appellant  com- 
pany that  said  note  was  altered  materially  after  delivery 
by  the  addition  thereto  of  the  name  of  appellee  Henry  L. 
Smith.  To  these  contentions  on  the  part  of  the  appellant, 
appellee  Hubbard  filed  a  general  denial. 

Appellant  relies  for  a  reversal  of  the  judgment  on  the 
action  of  the  court  in  overruling  its  motion  for  a  new  trial. 

The   principal   question   presented    by   said   motion   is 

whether  the  special  meeting  at  which  it  is  claimed  the  note 

in  suit  .was  executed  was  properly  called.     There 

1.  is  no  dispute  concerning  the  facts  that  John  A. 
Polk  was  president  of  the  corporation;  that  there 
was  a  special  meeting  of  the  board  of  directors  on  the  2l8t 
day  of  September,  1897 ;  that  James  T.  Polk  was  a  director 
at  said  time  and  that  he  was  not  present  at  said  meeting; 
that  a  section  of  the  by-laws  provides  that  the  president 
may  call  special  meetings  of  the  board  of  directors.  Was 
there  any  testimony  tending  to  show  that  James  T.  Polk 
was  notified  of  the  meeting?  Relative  to  the  called  meet- 
ing of  the  board  of  directors  of  appellant  company  which 
occurred  on  September  21,  1897,  appellee  Smith  testified 
that  within  one  week  of  the  time  of  the  meeting  he  had  a 
conversation  with'  John  A.  Polk  in  which  he  told  him 
(Smith)  to  get  the  people  in,  and  said  that  he  would  notify 
his  cousin,  James  T.  Polk,  and  have  him  up  (they  both 
lived  in  Greenwood,  a  few  miles  south  of  Indianapolis)  ; 
and  that  at  the  time  of  the  meeting  when  John  A.  Polk 
was  asked,  "Where  is  Mr.  Jim  ?"  he  said :  "Mr.  Jim  will 
agree  to  anything  we  do  to-day.''     Ue  testified  further  that 
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John  A.  Polk  told  him  to  get  all  the  directors  at  the  meet- 
ing on  the  21st,  and  added:  "I  will  be  here  and  bring  Jim 
with  me;"  that  he  told  him  to  notify  the  directors  to  be 
present  on  the  21st,  and  they  would  have  a  special  meeting 
to  make  a  clearing  up  of  all  the  old  debts  and  make  the 
contract;  that  he  notified  everybody — Hubbard,  Elliott, 
Yule,  John  A.  Polk,  and  Coffin,  the  legal  adviser  of  the 
company;  that  he  had  a  conversation  with  James  T.  Polk 
two  or  three  days  before  the  meeting  in  which  he  (Smith) 
referred  to  the  meeting  of  September  21,  1897,  saying  in 
substance:  "We  want  to  fix  up  about  this  indebtedness. 
We  are  going  to  make  a  contract  with  Fisher  of  Detroit, 
and  I  want  you  to  be  down  here  to  the  oflSce  and  we  will 
fix  it  all  up ;"  and  that  he  (James  T.  Polk)  said :  "I  will 
be  there;"  that  he  (Smith)  told  him  where  the  meeting 
was  to  be,  and  that  "We  were  on  the  eve  of  making  a  con- 
tract I  was  going  to  let  go  to  Greorge  Fisher  and  Mr.  Coffin 
— George  E.  Fisher  &  Company  of  Detriot,  Michigan;  I 
was  going  to  let  go  all  of  my  holdings  for  a  price 
for  the  indebtedness  of  the  road  plus  $7,500,  I  believe, 
which  I  was  to  receive;  I  told  him  that  the  president 
had  called  the  meeting.  I  think  that  this  was  after 
John  A.  Polk  told  me  to  call  this  meeting.  I  do 
not  remember  any  talk  with  James  T.  Polk'  after  the 
meeting."  Witness  further  said  he  (John  A.  Polk)  did 
not  confer  any  authority  upon  him  to  notify  Jim,  he  said : 
"I  will  do  that,  and  you  get  the  balance  of  them  together." 
John  A.  Polk  testified  that  he  did  not  notify  James  T. 
Polk,  and  James  T.  Polk  testified  that  he  received  no 
notice  from  any  one.  John  A.  Polk  testified  that  when 
Smith  spoke  to  him  about  the  meeting  he  told  him  to  go 
to  work  and  get  the  directors  together. 

The  answers  given  by  Smith  were  sometimes  circum- 
locutory, and  were  not  always  directly  responsive  to  the 
questions  propounded,  but  they  furnish  evidence  tending 
fairly  to  show  that  he  notified  James  T.  Polk  of  the  time. 
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place  and  general  purpose  of  the  meeting.  There  is  also 
evidence  from  which  the  jury  were  warranted  in  inferring 
that  John  A.  Polk  also  notified  James  T.  Polk  of  the  meet- 
ing, and  the  jury  so  found.  Juries  have  the  right  to  draw 
reasonable  inferences  from  the  facts  found.  If  the  evi- 
dence tends  to  prove  the  essential  facts  involved  in  the 
case,  it  is  sufficient.  In  this  sense  the  verdict  is  not  with- 
out support  M.  A.  Sweeny  Co.  v.  Fry  (1898),  151  Ind. 
178;  Childers  v.  First  Nat  Bank  (1897),  147  Ind.  430, 
and  cases  cited;  Lawrence  v.  VanBuskirk  (1895),  140 
Ind.  481;  Bobbins  v.  Spencer  (1895),  140  Ind.  483; 
Bachman  v.  Cooper  (1898),  20  Ind.  App.  163;  Heintz  v. 
Mueller  (1901),  27  Ind.  App.  42, 

Appellant  cites  a  number  of  cases  holding  that  a  judg- 
ment should  be  reversed  when  the  verdict  is  not  sustained 
by  sufficient  evidence.  They  are  not  in  conflict  with  the 
cases  cited. 

It  is  insisted  that  the  court  erred  in  admitting  in  evi- 
dence the  testimony  of  Smith,  Yule  and  Hubbard  relating 
to  the  statement  of  John  A.  Polk  at  the  special 

2.  meeting  of  the  board  of  trustees  September  21, 
1897,  as  to  the  reason  James  T.  Polk  was  not  present 
at  said  meeting.  It  is  claimed*  that  this  was  error,  because 
appellees  had  made  no  proof  that  John  A.  Polk  notified 
James  T.  Polk,  the  absent  director,  and  for  this  reason  it 
was  immaterial  to  discredit  John  A.  Polk  on  this  point. 
The  testimony  of  John  A.  Polk,  introduced  by  appellant, 
that  he  had  not  notified  James  T.  Polk,  was  material.  Ap- 
pellees had  introduced  evidence  that  John  A.  Polk  had 
said  that  he  would  notify  James  T.  Polk.  What  he  said 
upon  that  subject,  being  inconsistent  with  the  statement  that 
he  had  not  notified  him,  was  competent  and  material. 
Shields  v.  Cunningham  (1820),  1  Blackf.  86;  Lawrence 
V.  Lanning  (1853),  4  Ind.  194;  Seller  v.  Jenkins  (1884), 
97  Ind.  430;  Martz  v.  Cook  (1900),  24  Ind.  App.  433; 
McAfee  v.  Montgomery  (1898),  21  Ind.  App.  196. 
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The  point  is  further  made  that  the  admission  of  this 

evidence  was  calculated  to  be  used,  and  was  used,  by  the 

jury  as  direct  evidence  of  notice  to  James  T.  Polk. 

3.  We  can  not  concede  this  claim.     The  jury  were  in- 
structed that  this  evidence  was  not  admitted  for 

the  purpose  of  proving  that  the  alleged  statements  were 
true,  or  that  James  T.  Polk  was  in  fact  notified  by  John 
A.  Polk,  and  that  they  should  not  consider  said  evidence 
for  any  purpose  other  than  as  affecting  the  credibility  of 
John  A.  Polk.  It  would  be  presumed  that  the  jury  re- 
garded the  instructions  of  the  court. 

In  conclusion,  it  is  the  rule  that  appellate  courts 

4.  should  not  grant  a  new  trial  unless  it  clearly  ap- 
pears   from    the    record    that    substantial    justice 

has  not  been  done.     Such  fact  does  not  appear* 
Judgment  affirmed. 


Board  of  School  Commissioners  of  the  City  of 

Indianapolis  v.  Bender. 

[No.  5,012.    Filed  October  11,  ^904.    Rehearing  denied  March  7, 
1905.    Transfer  denied  October  4,  1905.] 

1.  Pleiading. — Complain  t — Contracts. — Cancelation, — Mistake. — 
A  complaint  by  a  contractor  for  the  cancelation  of  a  bid  on  ac- 
count of  a  mistake,  which  alleges  that  such  contractor  had  made 
a  material  and  ruinous  mistake  and  that  by  reason  of  the  in- 
adequate price  fixed  defendant  had  notice  sufficient  to  put  it  on 
its  guard,  is  not  sufficient  to  show  that  the  mistake  was  mutual, 
p.  170. 

2.  Contracts. — Bids. — Acceptance, — ^Where  the  plans  and  speci- 
fications for  a  public  building  call  for  bids  and  provide  that 
upon  the  acceptance  of  any  bid  the  successful  bidder  shall  enter 
into  a  contract  for  the  construction  of  the  building,  the  accept- 
ance of  a  bid  does  not  constitute  the  contract  for  such  con- 
struction,    p.  171. 

3.  Same. — Mistake, — Effect. — A  contract  induced  by  a  mistake 
which  is  of  such  fundamental  character  that  the  minds  of  the 
parties  have  never  in  fact  met  is  wanting  in  mutuality,     p.  171. 
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4.  Contracts. — Cancelation. — Mistake. — ^Where  there  is  no  gross 
n^ligence  shown  and  no  intervening  rights  and  the  parties  can 
be  placed  in  statu  quo,  equity  will  cancel  a  contract  wanting  in 
mutuality  because  of  an  excusable,  material  mistake  of  one  of 
the  parties,    p.  172. 

5.  Same. — Schoolhouses. — Bide. — A  cceptance. — Mistake. — Forfeit. 
— Equity. — Where  a  contractor  made  his  estimates  for  the  con- 
struction of  a  public  school  building  upon  different  pages  of 
his  estimate  book,  and,  in  his  hurry  to  file  his  bid  on  time,  he 
inadvertently  turned  two  pages  of  such  book,  thus  reducing  the 
aggregate  of  his  bid  to  an  inadequate  and  ruinously  low  sum, 
and  with  his  bid  he  filed  his  certified  check  as  a  forfeit,  he  is 
entitled  to  a  cancelation  of  such  bid  and  to  a  return  of  such 
check,     p.  174. 

From  Superior  Court  of  Marion  County  (63,688)  ;  Virir 
son  Carter,  Judge. 

Suit  by  Conrad  Bender  against  the  Board  of  School 
Commissioners  of  the  City  of  Indianapolis.  From  a  de- 
cree for  plaintiff,  defendant  appeals.     Affirmed. 

Baker  &  Daniels,  for  appellant 
A^A8tin  P.  Denny,  for  appellee. 

Wiley,  J. — ^Appellee  was  plaintiff  below,  and  his  com- 
plaint was  held  good  on  a  demurrer  for  want  of  sufficient 
facts^  and  the  only  question  presented  by  the  assignment 
of  exror  is  the  sufficiency  of  the  complaint. 

The  substantial  averments  of  the  complaint  are  that  ap- 
pellant had  advertised  for  competitive  bids  for  the  erection 
of  an  addition  to  one  of  its  school  buildings;  that  the  no- 
tice published  for  such  bids  contained  the  following  clause : 
"Each  proposal  must  be  accompanied  by  a  certified  chech 
for  the  sum  of  $300  as  a  guaranty  that  the  bidder  will 
enter  into  a  contract  and  file  a  satisfactory  bond  with  the 
board  of  school  commissioners  of  the  city  of  Indianapolis, 
within  the  time  specified.  A  failure  on  the  part  of  the  con- 
tractor to  enter  the  contract  will  forfeit  said  amoimt  or 
amounts  deposited."  It  was  further  averred  that  all  bids 
and  proposals  should  be  at  the  oflSce  of  appellant  on  or  be- 
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fore  4  o'clock  p.  m.  of  February  25,  1902 ;  that  the  appellee 
did  not  see  the  notice  as  published,  but  that  after  its  pub- 
lication appellant's  architect  notified  him  to  make  estimates 
and  to  make  a  bid  and  proposal  for  the  work  according  to 
the  plans  and  specifications,  and  on  the  2 2d  day  of  Feb- 
ruary, 1902,  furnished  appellee  such  specifications,  and 
informed  him  that  his  bid  must  be  accompanied  with  a 
certifisd  check  for  $300  and  must  be  in  at  or  before  4 
o'clock  p.  m.  of  February  25,  1902  ;  that  the  plans,  specifica- 
tions and  addenda  to  the  specifications  for  the  construction 
and  erection  of  said  building  contained  the  following  pro- 
visions, to  wit :  ^^Notice  to  Bidders.  Sealed  proposals  will  be 
received  for  an  addition  to  school  building  No.  33,  comer 
Sterling  and  Twelfth  streets,  until  12  o'clock  noon,  the  25th 
day  of  February,  1902,  at  the  ofiice  of  the  board  of  school 
commissioners  (Library  building)  of  the  city  of  Indianap- 
olis, Indiana."  That  the  addenda  to  said  specifications 
were  affixed  thereto,  and  contained  on  the  first  page 
thereof  the  following,  to  wit:  "Bids  to  be  opened  at  8 
o'clock  p.  m.  February  25,  instead  of  noon,  as  specified;" 
that  appellee  examined  said  specifications  for  no  other 
purpose  than  to  ascertain  the  description  of  the  materials 
and  of  the  work  required,  and  that  he  did  not  read  at 
any  time  the  provisions  in  the  specifications  and  addenda 
above  quoted  as  to  the  time  of  opening  said  bids,  and  that 
he  did  not  know  until  after  the  25th  day  of  February  that 
he  might  have  had  until  8  o'clock  p.  m.  of  said  day  in 
which  to  prepare  and  present  his  bids  and  proposals,  as 
aforesaid;  that  appellee  did  examine  the  plans  and 
specifications,  and  made  his  estimate  for  all  the  work  and 
material,  and  returned  the  same  to  the  architect  on  said 
25th  day  of  February,  1902,  after  having  carefully  placed 
his  estimates  in  his  book,  known  and  designated  as  his 
"estimate  book;"  that  the  plans  and  specifications  further 
provided  that  bidders  should  make  several  and  separate  bids 
on  certain  work   and  material,   which   should  be   obliga- 
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tory  on  the  bidders  and  on  the  appellant,  and  which  were 
afterward  described  by  appellant  as  "general  or  regular 
bids,*'  and  on  certain  other  material  and  work  therein  speci- 
fied, which  were  designated  therein  as  "alternate  basement 
and  foundation  plan,"  the  adoption  and  use  of  bids  last 
aforesaid  to  be  optional  with  appellant;  that  the  material 
and  work  described  in  said  "alternate  and  foundation  plan" 
were  not  to  be  required  of  the  bidder,  except  at  the  option  of 
appellant;  that  on  the  25th  day  of  February,  1902,  exactly 
at  4  o'clock  p.  m.,  he  delivered  his  bid  in  writing,  signed 
by  him,  to  appellant  at  the  place  designated  in  the  notice, 
which  bid  was  in  the  following  words  and  figures,  to  wit: 
"Indianapolis,  February  25,  1902.    Board  of  School  Com- 
missioners:    I,  the  imdersigned,  propose  to  build  addition 
to  No.  33,  according  to  plans  and  specifications,  for  the 
sum  of  $11,337.     Also,  additional  for  alternate,  $3,349." 
The  complaint  further  avers  that  appellee  relied  upon 
and  believed  the  architect's  statement  aforesaid,  that  said 
bids  must  be  in  at  or  before  4  o'clock  p.  m.  of  said  day; 
that  in  making  his  said  bid  and  proposal  he  intended  to 
include  therein  his  estimates  for  all  material  and  work, 
including  that  which  was  optional,  as  well  as  that  which 
was  obligatory,  and  that  he  made  and  placed  in  his  "esti- 
mate book"  all  such  estimates  accordingly ;  that  the  placing 
of  his  bid  and  estimate  was  delayed  without  any  fault  or 
negligence  on  his  part,  but  solely  through  the  delay  of  two 
of  his  sub-bidders,  until  the  hour  of  3 :30  o'clock  p.  m.  of 
said  day,  and  that  in  order  to  get  his  bid  and  proposal 
filed  at  4  o'clock  p.  m.,  as  he  understood  was  requisite, 
there  was  not  sufiicient  opportunity  for  verification  of  his 
bids;  that  he  erroneously  submitted  his  bid,  as  aforesaid, 
for  the  obligatory  and  peremptory  part  of  said  work;  that 
his  bid  and  proposal,  in  order  to  cover  and  include  all  of 
said  work  and  material,  should  have  embraced,  and  was 
intended  to  embrace,  his  estimate  for  the  obligatory  and 
peremptory  material  and  work,  as  aforesaid,  the  sum  of 
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$3,349,  and  the  further  sum  of  $1,064,  each  of  said 
amounts  being  on  separate  pages  of  his  "estimate  book," 
in  addition  to  said  sum  of  $11,337,  which  was  on  a  sep- 
arate and  distinct  page  thereof;  that  appellee's  bid  and 
proposal,  in  order  to  embrace  all  the  material  and  work, 
should  have  been  in  the  sum  made  up  of  the  three  amounts 
last  aforesaid,  to  wit,  $15,760;  that  appellee's  estimates  for 
his  bid  on  the  optional  and  alternate  work  and  material 
aforesaid  were  in  said  "estimate  book"  on  a  fourth  and  dis- 
tinctly separate  page,  and  that  his  bid  on  said  branch  of 
said  erection  was  intended  by  him  to  have  been,  and  should 
have  been,  in  the  sum  of  $1,172  instead  of  the  sum  of 
$3,349,  as  aforesaid;  that,  in  putting  into  writing  his 
form  of  bid  and  proposal,  owing  to  the  limit  of  time,  as 
he  understood  it,  it  was  necessary  that  said  bid  and  pro- 
posal be  forwarded  and  delivered  in  great  haste,  and  that 
he,  in  so  hastily  making  up  said  bid,  mistook  the  totals 
on  the  first  page  of  his  "estimate  book,"  to  wit,  $11,337, 
as  and  for  his  estimate  for  all  the  obligatory  work  and 
material,  or,  in  other  words,  in  the  sum  of  $4,413  less 
than  his  estimates,  and  in  that  amount  less  than  he  in- 
tended and  understood.  It  is  further  averred  that  in  his 
haste  in  drafting  and  submitting  his  bid  and  estimate 
appellee  mistook  the  amount — $3,349 — ^which  was  a  part 
of  his  estimate  on  the  work  and  material  of  the  obligatory 
part  of  such  erection,  for  the  amount  of  his  estimate  on 
said  "alternate  basement  and  foundation  plan,"  optional 
with  appellant,  and  erroneously  made  his  bid  and  pro- 
posal for  said  optional  material  and  work  for  said  sum  of 
$3,349,  instead  of  for  the  sum  of  $1,172,  or,  in  other 
words,  in  a  sum  $2,177  greater  than  he  intended  and  un- 
derstood; that  he  delivered  his  said  bid  as  aforesaid  with- 
out any  knowledge  on  the  part  of  the  appellee  that  he  might 
have  delayed  such  delivery,  without  detriment,  until  8 
o'clock  p.  m.  of  the  same  day;  that  at  8  o'clock  p.  m. 
February  25,   1902,  appellant  opened   and  examined   the 
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bid  and  proposal  of  appellee,  and  those  of  others,  and 
found  appellee^s  bid  to  be  the  lowest  and  best  for  the  obli- 
gatory and  optional  work  and  material  combined,  and 
formally  accepted  said  bid;  that  on  the  following  day 
appellant,  through  its*  architect,  notified  appellee  of  such 
acceptance,  but  that  he,  having  discovered  his  mistake  and 
error  so  made  and  committed,  forthwith  informed  said  ar- 
chitect concerning  the  same,  and  on  thd  same  day  notified 
John  E.  Cleland,  appellant's  business  director,  that  because 
of  said  mistuke  and  error  he  would  not  and  could  not  ac- 
cept or  enter  into  a  contract  for  the  construction  of  said 
addition;  that  on  the  26th  day  of  February  appellee  fur- 
ther notified  appellant,  in  writing,  to  the  same  effect,  and 
requested  the  return  of  the  certified  check,  and  on  the  11th 
day  of  March  following  he  again  demanded  of  appellant 
the  return  of  said  certified  check,  or  its  equivalent  in 
money,  and  appellant  wholly  refused  and  still  refuses 
to  return  said  certified  check,  but  has  cashed  the  same,  and 
has  converted  the  proceeds  thereof  to  its  own  use ;  that  ap- 
pellee never  assented  to  the  making  of  the  bid  and  pro- 
posal for  the  construction  of  said  addition  for  any  amount 
less  than  his  estimates  placed  in  his  ^^estimate  book," 
and  that  his  mistake  and  error  was  material  and  ruinous, 
if  enforced  by  contract,  and  that  it  is  inequitable  and  un- 
conscionable in  appellant  to  take  advantage  of  appellee's 
mistake  and  error. 

The  complaint  then  sets  out  a  summary  of  the  eight 
bids  made  for  the  construction  of  the  addition,  and  such 
bids  on  obligatory  and  material  work  vary  from  $11,337 
— appellee's  bid — ^to  $22,409 ;  and  on  bids  on  optional  ma- 
terial and  work  they  vary  from  $3,349 — appellee's  bid — 
to  $835;  that  the  great  discrepancies  between  appellee's 
bid  and  proposal  .and  those  of  others,  and  especially  the 
discrepancies  between  his  bid  and  those  of  all  others  as  to 
the  optional  material  and  work,  were  sufiicient  and  reason- 
able notice  to  appellant  at  the  time  of  opening  and  con- 
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sidering  said  bids  that  appellee  had  made  a  material  and 
ruinous  mistake  in  making  his  bid  and  proposal,  and  that 
by  reason  thereof  appellant  had  notice  suflScient  to  put  it 
on  its  guard  that  appellee's  bid  and  proposal  were  such 
that  he  had  not  in  fact  assented  thereto;  that  if  appellant 
had  returned  the  certified  check  aforesaid,  or  the  proceeds 
thereof,  it  would  be  and  remain  in  the  same  condition  as 
if  appellee  had  not  made  his  said  bid  and  proposal,  con- 
taining, as  it  did,  the  aforesaid  material  and  ruinous  mis- 
take and  clerical  error,  and  that  appellant  has  suffered  no 
legal  wrong  or  damage  from  appellee's  failure  to  enter 
into  contract  and  file  bond ;  the  work,  both  compulsory  and 
optional,  having  been  let  after  appellee's  said  notice  of 
February  26,  1902,  to  Schumacher  Company  at  $14,600 
and  $1,070,  respectively,  or  in  the  aggregate  $15,570,  being 
the  bid  and  proposal  next  higher  than  appellee's;  that  ap- 
pellee is  not  informed  and  does  not  know  whether  appel- 
lant holds  and  retains  the  certified  check  and  the  avails 
thereof  as  a  forfeiture  or  penalty,  or  as  and  for  appellant's 
damages  for  appellee's  failure  to  enter  into  a  contract  and 
file  bond,  but  that  the  withholding  and  the  refusal  to  re- 
turn said  check  or  avails,  under  whatever  claim  of  appel- 
lant, is  wholly  inequitable  and  unconscionable,  and  that 
in  equity  and  good  conscience  appellee's  erroneous  bid  and 
proposal  and  appellant's  acceptance  thereof,  should  be 
wholly  rescinded  and  held  for  naught. 

The  prayer  of  the  complaint  is  that  appellee's  bid  and 
proposal  and  appellant's  acceptance  thereof  be  rescinded, 
and  that  appellee's  check,  or  the  proceeds  thereof,  be  re- 
turned or  paid  to  appellee. 

Under  the  facts  pleaded  we  must  determine  the  sufll- 
ciency  of  the  complaint,  not  upon  the  theory  of  a  mutual 
mistake,  but  a  mistake  of  appellee  alone.    The  aver- 
1.     ment  in  the  complaint,  that  the  discrepancies  be- 
tween appellee's  bid  and  those  of  others  were  sufll- 
cient  and  reasonable  notice  that  appellee  had  made  a  mate- 
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rial  and  ruinous  mistake,  and  that  by  reason  thereof  appel- 
lant had  notice  sufficient  to  put  it  on  its  guard  that  appel- 
lee had  not  assented  thereto,  is  not  sufficient  to  show  that 
the  mistake  was  mutual. 

The  remaining  question  is:  'Do  the  facts  pleaded  en- 
title appellee  to  relief  by  reason  of  his  own  mistake  ?  The 
facts  show  a  material  and  ruinous  mistake  in  appellee*s 
bid,  as  submitted  to  appellant,  and  the  facts  constituting 
the  mistake  are  specifically  stated,  and  by  them  it  appears 
that  appellee's  bid  was  $4,413  less  than  that  made  by  the 
a^regate  of  his  estimates.  The  mistake  from  which  he 
asks  relief  is  that  by  his  hurry  in  submitting  his  bid, 
and  which  he  understood  had  to  be  submitted  by  a  definite 
and  fixed  time,  he  omitted  to  include  in  his  aggregate, 
estimates  upon  certain  parts  of  the  work,  which  he  had 
made  and  placed  upon  different  pages  of  his  "estimate 
book."  As  the  demurrer  admits  the  facts  well  pleaded, 
it  is  clear  that  appellee's  bid  was  not  what  he  intended  it 
to  be.  In  other  words,  he  did  not  intend  to  submit  a  bid 
by  which  he  agreed  to  do  the  work  for  the  amount 
designated. 

Under  the  facts,  appellant  and  appellee  never  entered 

into  a  contract  by  which  appellee  was  to  do  the  work  for 

a  fixed  compensation.     By  the  very  terms  under 

2.  which  the  bid  was  submitted,  it  was  contemplated 
that  if  appellee's  bid  was  accepted,  a  contract  be- 
tween the  parties  was  to  be  entered  into.  By  advertising 
for  bids,  and  by  appellee's  submission  of  a  bid,  and  accept- 
ance of  it  by  appellant,  it  might  properly  be  said  that  a 
tentative  or  preliminary  contract  was  made ;  but  it  was  not 
the  contract  contemplated  by  the  parties. 

If  there  was  not  an  aggregatio  mentium,  then  there  was 

no  binding  obligation.     Certain  it  is  that  appellee  had  no 

intention  to  submit  a  bid  for  acceptance,  by  which 

3.  he  was  to  furnish  the  material  and  do  the  work  for 
$4,413  less  than  the  estimates  he  made.     From  the 

complaint  it  is  evident  that  in  making  and  submitting  his 
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bid  he  did  not  rely  upon  the  published  notice,  but  upon 
the  invitation  and  statements  of  appellant's  architect  So 
far,  therefore,  as  the  notice  for  competitive  bids  is  con- 
cerned, it  can  have  but  little,  if  any,  influence  in  this  con- 
nection. The  complaint  Shows  that  appellant  complied 
with  the  statute,  and  hence  it  was  not  at  fault.  The  com- 
plaint also  shows  that  appellee  acted  in  good  faith,  for  he 
relied  upon  the  statements  of  the  architect,  and  from  the 
time  he  was  invited  to  submit  a  bid  his  time  was  limited. 
The  manner  in  which  appellee  made  the  mistake  is  specif- 
ically described,  and  it  was  one  that  could  easily  occur. 
He  placed  his  estimates  upon  different  portions  of  the  work 
on  separate  pages  of  his  "estimate  book,!'  and,  in  his  hurry, 
he  turned  two  pages  instead  of  one,  and  thus  omitted  to 
carry  forward,  in  his  aggregate  bid,  a  material  portion 
of  his  estimate.  There  is  one  thing  clear,  and  that  is  that 
in  his  own  mind  and  judgment  he  did  not  agree  to  enter 
into  a  contract  to  furnish  the  material  and  do  the  work  ac- 
cording to  the  plans  and  specifications  furnished  him  by  the 
architect  for  the  amount  designated  by  his  bid.  According 
to  the  facts  pleaded,  appellee  was  not  negligent  and  care- 
less in  submitting  his  bid  as  he  did. 

This  is  not  an  action  to  reform,  but  to  cancel  what  appel- 
lant assumes  was  a  contract.     In  2  Kent's  Comm.,  *477, 
the  following  rule  is  declared:    "Mutual  consent  is 
4.     requisite  to  the  creation  of  the  contract,  and  it  be- 
comes binding  when  a  proposition  is  made  on  one 
side  and  accepted  on  the  other;  and,  on  the  other  hand,  it 
is  no  contract  if  there  be  an  error  or  mistake  of  a  fact, 
or  in  a  circumstance,  going  to  the  essence  of  it.     This  is 
a  clear  principle  of  universal  justice.     Non  videntur  qui 
errant  consentire/'    It  is  an  equitable  rule  declared  by  Mr. 
Kent  "that  he  who  errs  is  not  considered  as  consenting.'* 
In  this  case  the  appellee  erred  by  what  appears  to  be  an 
excusable  mistake. 
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Mr.  Justice  Story,  in  his  work  on  equity  jurisprudence, 
speaking  of  mistakes  as  affecting  contracts,  says:  "But 
where  the  mistake  is  of  so  fundamental  a  character  that  the 
minds  of  the  parties  have  never,  in  fact,  met,  or  where  an 
unconscionable  advantage  has  been  gained,  by  mere  mistake 
or  misapprehension;  and  there  was  no  gross  negligence  on 
the  part  of  the  plaintiff,  either  in  falling  into  the  error,  or 
in  not  sooner  making  redress;  and  no  intervening  rights 
have  accrued;  and  the  parties  may  still  be  placed  in  statu 
quo  J  equity  will  interfere,  in  its  discretion,  in  order  to  pre- 
vent intolerable  injastice."  1  Story,  Eq.  Jurisp.  (10th  ed.), 
§138i.  In  line  with  the  above  it  is  declared  to  be  the  rule 
"that  no  contract  of  sale  is  reciprocally  obligatory  upon  the 
parties  thereto,  if  it  be  founded  upon  an  injurious  mistake 
of  a  material  fact  forming  the  basis  of  the  contract."  Story, 
Law  of  Sales  (4th  ed.),  §145. 

A  case  illustrative  of  the  principles  here  involved  is  that 
of  Harran  v.  Foley  (1885),  62  Wis.  584,  22  K  W.  837. 
In  that  case  the  plaintiff  claimed  to  have  purchased  of  de- 
fendant some  cattle  for  $161.50.  The  defendant  claimed 
to  have  intended  to  state  the  price  at  $261.50,  and  accepted 
$20  on  the  purchase  price.  When  he  was  informed  that 
the  plaintiff  understood  the  price  to  be  $161.50,  he  tendered 
back  the  $20  paid.  In  the  decision  of  the  case,  the  court 
said :  "It  is  evident,  therefore,  that  the  minds  of  the  par- 
ties never  met  upon  the  question  of  the  price  to  be  paid  for 
the  cattle,  and  therefore  there  was,  in  fact,  no  sale.  1 
Wharton,  Contracts,  §4.  The  pretended  purchase  having 
been  repudiated  by  the  defendant  before  the  cattle  were 
in  fact  delivered  to  the  plaintiff,  and  the  earnest  money 
tendered  back  to  him  by  the  defendant,  the  plaintiff  ac- 
quired no  title  to  the  cattle,  and  judgment  was  properly  ren- 
dered against  him."  ^ 

So  here  it  is  evident  that  the  minds  of  the  parties  never 
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met,    and    hence    appellant    acquired    no    rights    under 
appellee's   erroneous   or   mistaken   bid.      It  is  not   ' 
5.     equitable,  therefore,  for  appellant  to  profit  by  the 
mistake,   and  under  the  facts  pleaded  appellee  is 
entitled  to  relief. 

The  demurrer  to  the  complaint  was  properly  overruled. 
Judgment  affirmed. 

Comstock,  J.,  concurs  in  result. 


Strong  v.  Boss. 

[No.  5,596.     Filed  October  4,  1905.] 

1.  Statutes. — Appeal  and  Error. — Instructions, — OraL — Excep- 
tions,— Where  oral  instructions  are  given  by  the  court  they  must 
be  reduced  to  writing  and  filed  with  the  clerk  one  full  day  before 
the  close  of  the  term  and  the  exceptions  then  properly  noted  as 
provided  by  the  act  of  1903  (Acts  1903,  p.  338,  §1)  or  no  ques- 
tion can  be  presented  thereon  on  appeal,    p.  177. 

2.  Same. — Appeal  and  Error. — Instructions, — Oral, — Exceptions, 
— The  statute  (Acts  1903,  p.  338,  §1)  contemplates  that  oral 
instructions  shall  be  reduced  to  writing,  then  paragraphed  and 
filed  by  the  court,  at  which  time  they  become  part  of  the  record 
and  then  exceptions  may  be  taken  orally  and  entered  upon  the 
record  or  minutes  of  the  court,  or  in  writing  at  the  close  of 
the  instructions,    p.  178. 

From  Benton  Circuit  Court ;  Joseph  M,  Babbj  Judge. 

Action  by  Joseph  Eoss  against  Luther  G.  Strong  for 
ejectment  and  damages.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed, 

Stuart,  Hammond  &  8imms  and  Fraser  &  Isham,  for 
appellant. 

Everett  &  Everett,  for  appellee. 

Black,  J. — The  appellee  sued  the  appellant,  who  has 
sought  to  present  for  our  consideration  the  sixth  instruc- 
tion given  to  the  jury  by  the  court  of  its  own  motion.     By 
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entries  of  record  it  is  shown  that  the  trial  was  oommenced 
June  23,  1904,  and  that  on  the  next  day,  ^^after  the  con- 
elusion  of  the  evidence  and  the  argument  of  counsel,  and 
the  instructions  of  the  judge,"  the  jury  retired,  and  after- 
ward, on  the  same  day,  they  returned  their  verdict,  which 
is  set  out;  also,  that  on  Monday,  June  27,  1904,  the  appel- 
lant filed  his  motion  for  a  new  trial,  in  which  the  only 
specification  of  alleged  error  in  the  giving  of  instructions 
is  as  follows :  "That  the  court  erred  in  giving  to  the  jury, 
each  and  singular,  the  following  instructions,  being  the 
instructions  given  by  the  court  and  taken  down  in  shorthand 
by  the  reporter  of  the  court,  and  numbered  respectively 
from  and  including  number  one  to  and  including  number 
one  to  eight."  The  motion  in  the  transcript  of  the  record 
is  in  typewriting,  except  that  the  last  three  words  of 
the  above-quoted  specifications  in  the  motion  are  in  hand- 
writing. On  the  same  day  (June  27,  1904)  the  motion  for 
a  new  trial  was  overruled,  and  the  appellant  was  granted 
time,  extending  beyond  the  term,  to  prepare  and  file  his 
bills  of  exceptions ;  and  thereupon  the  court  rendered  judg- 
ment Afterward,  in  vacation,  within  the  time  so  granted, 
the  appellant  filed  in  the  clerk's  office  his  bill  of  exceptions, 
wherein  it  was  stated  that  on  the  trial  of  the  cause  at  the 
June  term,  1904,  the  court,  "with  the  consent  of  said  par- 
ties, at  the  conclusion  of  the  evidence  and  the  argument  of 
counsel,  instructed  the  jury  orally  in  said  cause,  which  in- 
structions so  given  were  taken  down  in  shorthand  by  the 
court  reporter  of  said  court,  and  by  him  written  out  in 
longhand  and  numbered  consecutively  by  said  judge;  and 
that  the  following  are  the  instructions  so  given  by  said 
court  to  the  jury."  Then  follow  eight  instructions  extend- 
ing through  more  than  eight  typewritten  pages  of  the  trans- 
cript, at  the  close  of  which  it  is  stated  in  the  bill :  "To  the 
giving  of  each  of  which  said  instructions  said  defendant  at 
the  time  excepted." 
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It  was  apparently  intended  by  the  court  and  the  parties 
to  proceed  with  reference  to  the  instructions  under  the 
proviso  of  section  one  of  the  statute  of  March  9,  1903  (Acts 
1903,  p.  338,  §544a  Bums  1905).  It  is  by  said  section 
provided  that  all  instructions  given  by  the  court  of  its  own 
motion  shall  be  in  writing,  and  shall  be  numbered  con- 
secutively and  signed  by  the  judge;  that  all  instructions 
given  by  the  court  of  its  own  motion  shall  be  filed  with  the 
clerk  of  the  court  at  the  close  of  the  instruction  of  the  jury ; 
that  exceptions  to  the  giving  of  instructions  may  be  taken 
at  any  time  during  the  term,  and  the  same  may  be  taken 
orally  and  entered  upon  the  record  or  minutes  of  the  court, 
or  in  writing  at  the  close  of  the  instructions,  in  which  case 
the  party  excepting,  or  his  counsel,  shall  enter  at  the  close 
of  such  instructions  a  memorandum,  which  shall  be  dated 
and  signed,  setting  forth  in  substance  that  such  party  ex- 
cepts to  the  giving  "of  each  of  the  above  instructions,  desig- 
nated by  its  number ;"  that  all  instructions  given  by  the  court 
of  its  own  motion,  together  with  all  exceptions  taken  to  the 
giving  of  instructions,  "as  herein  prescribed,  and  all  entries 
upon  the  minutes  or  records  of  the  court  in  respect  to  such 
instructions  and  exceptions,  shall  be  a  part  of  the  record 
without  any  bill  of  exceptions,  and  as  such  may  be  included 
in  the  transcript  on  appeal."  These  provisions  are  followed 
by  a  proviso  that,  if  the  parties  consent  thereto,  the  court 
may  instruct  the  jury  orally,  in  which  case  the  instructions 
so  given  shall  be  taken  in  shorthand  by  the  court  reporter 
and  by  him  written  out  in  longhand,  and  the  same  shall 
be  numbered  consecutively  and  signed  by  the  judge  and 
filed  with  the  clerk  at  least  one  full  day  before  the  close 
of  the  term,  and  "when  so  filed"  such  instructions  shall  be 
deemed  to  have  been  given  in  writing,  and  exceptions 
thereto  may  be  taken  "in  either  of  the  modes  hereinbefore 
provided ;"  that  is  to  say,  "orally  and  entered  upon  the 
record  or  minutes  of  the  court,  or  in  writing  at  the  close 
of  the  instructions,"  in  which  latter  case  the  party  except- 
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ing,  or  his  counsel,  shall  enter  at  the  close  of  such  in- 
structions  a  memorandmn,  dated  and  signed,  setting  forth 
in  substance  that  such  party  excepts  to  the  giving  of  each 
of  "the  above  instructions,  designated  by  its  number."  The 
exceptions  to  instructions  may  be  so  taken  at  any  time  dur- 
ing the  term;  but  if  they  are  oral  instructions,  the  excep- 
tions thereto  may  be  taken  "when  so  filed,"  opportunity 
for  excepting  to  them  as  written  instructions  being  given 
by  requiring  the  filing  with  the  clerk  at  least  one  full  day 
before  the  close  of  the  term. 

If  in  a  particular  case  the  fulfillment  of  these  require- 
ments concerning  oral  instructions  would  be  impossible  or 
inconvenient,  such  diflBculty  is  obviated  by  the  requirement 
that  all  instructions  shall  be  in  writing  unless  the  parties 
consent  to  the  giving  of  oral  instructions. 

Under  the  former  practice  the  court  might  give  its  in- 
structions orally,  unless  required  by  a  party  to  give  them 
in  writing.  §§642,  543  Burns  1901,  §§533,  534  R  S. 
1881. 

The  statute  of  1903    (Acts  1903,   p.   338,   §9,   §641i 

Bums  1905)  provides  that  no  provision  thereof  shall  be 

so  construed  as  to  preclude  any  matter  from  being 

1.  made  a  part  of  the  record  by  bill  of  exceptions  un- 
der the  rules  of  practice  then  in  force ;  but  this  can 
not  be  regarded  as  abrogating  or  modifying  the  method 
previously,  in  this  statute,  clearly  designated  for  taking 
exceptions  to  oral  instructions,  and,  if  the  matter  may  be 
preserved  in  the  record  by  bill  of  exceptions,  it  must  show 
the  taking  of  the  exceptions  in  the  manner  prescribed.  The 
record  does  not  show  that  the  instructions  were  ever  signed 
by  the  judge,  or  that  they  were  filed  with  the  clerk  at  least 
one  full  day  before  the  close  of  the  term,  or  at  any  other 
time,  or  that  all  the  required  steps  were  taken  to  cause 
them  properly  to  be  deemed  to  have  been  given  in  writing, 
and  thereby  to  make  it  possible  to  take  exceptions  to  them 
as  provided  by  the  statute,  which  provides  for  the  taking 

Vol.  36—12 
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of  exceptions  to  them  when,  having  been  taken  down  in 
shorthand  by  the  reporter  and  by  him  written  out  in  long- 
hand and  numbered  and  signed  by  the  judge,  they  shall 
have  been  filed  with  the  clerk  within  one  full  day  before 
the  close  of  the  term.  Then  they  shall  be  deemed  to  have 
been  given  in  writing,  and  exceptions  "thereto"  may  be 
taken  in  either  of  the  previously  prescribed  modes. 

There  is  no  permission  to  give  instructions  orally,  except 
that  contained  in  tKe  proviso  in  the  first  section  of  the  act 
of  1903,  supra,  which  makes  such  special  provision 
2.     for  the  taking  of  exceptions  thereto.     The  proviso, 
by  its  direction  for  the  numbering  of  the  instruc- 
tions, contemplates  that  they  will  be  given  unnumbered. 
Where  the  jury  is  instructed  orally,  and  the  several  charges 
or  propositions  are  not  numbered,  the  instructions  being  a 
continuous  whole,  it  manifestly  would  be  inconvenient  or 
impracticable,  and  quite  unfair  to  the  court,  to  permit  a 
general  exception  to  each  proposition  or  charge,  without 
designation  of  any  particular  one,  and  then  to  allow  the 
party,  after  the  ruling  upon  the  motion  for  a  new  trial  and 
after  the  matter  is  out  of  the  control  of  the  trial  court,  to 
select  by  its  number,  since  acquired,  a  particular  proposi- 
tion, and  attack  it  on  appeal  as  erroneous.     The  statute 
manifestly  contemplates  particularizing  by  niunbering  be- 
fore the  taking  of  exceptions  to  particular  portions  of  the 
instructions.     It    does    not   seem    to   have   been    intended 
that  an  exception  might  properly  be  taken  at  the  time  of 
the  oral  instruction  of  the  jury  to  some  particular  desig- 
nated language  which  would  afterward  form  the  whole  or 
the  part  or  parts  of  some  particular  instruction,  as  the  court 
in  its  discretion  should  afterward  number  the  parts  of  the 
oral  instruction,  though,  perhaps,  the  question  not  being 
directly  involved,  it  is  not  necessary  to  decide  here  whether 
\ir  not  such  an  exception,  or  an  exception  to  the  entire  oral 
r^^structions,  the  exception  not  being  entered  upon  the  rec- 
of  t  or  minutes  of  the  court,  might  be  saved  by  bill.     Cer- 
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tainlj  such  a  method  could  not  be  regarded  as  conducing 
to  the  orderly  disposal  of  causes  with  desirable  accuracy. 
The  provisions  of  this  statute  for  the  filing  with  the  clerk 
"at  the  close  of  the  instruction  of  the  jury"  has  been 
strictly  enforced.  Speck  v.  Kenoyer  (1905),  164  Ind.  431. 
We  do  not  find  any  available  error  in  any  matter  prop- 
erly shown  by  the  record  and  duly  presented  in  the  brief  of 
the  appellant.     Judgment  affirmed. 


Botkins  v.  The  State. 

[No.  5,637.    Filed  October  4,  1905.] 

1.  Indictment  and  Information. — Surplusage. — Statutes, — In- 
toxicating Liquors. — An  affidavit  charging  that  defendant  did 
"unlawfully  suffer,  allow  and  permit  a  person  other  than  himself 
or  member  of  his  family"  to  be  in  his  saloon  during  prohibited 
hours  is  sufficient,  "suffer"  and  "allow"  being  treated  as  sur- 
plusage under  the  statute  (§1825  Bums  1901,  §1756  R.  S.  1881) 
providing  that  "no  indictment  or  information  shall  be  deemed 
invalid"  for  surplusage,     p.  180. 

2.  Appeal  and  Error. — Weighing  Evidence. — The  Appellate 
Court  will  not  weigh  conflicting  evidence  in  a  criminal  case, 
p.  181. 

3.  New  Trial. — Evidence. — Intoxicating  Liquors. — Permitting 
Person  in  Saloon  During  Prohibited  Hours. — Where  the  saloon- 
keeper intrusted  his  bartender  with  the  key  to  his  saloon  and 
at  the  time  of  such  saloon-keeper's  arrest  he  admitted  that  he 
had  told  such  bartender  to  be  more  careful  and  not  let  the  mar- 
shal see  him  in  the  saloon,  the  Appellate  Court  will  not  set 
aside  a  verdict  of  guilty,  upheld  by  the  trial  judge,  because  of 
the  alleged  insufficiency  of  the  evidence.  Wilson  v.  State,  19 
Ind.  App.  389;  Rosenbaum  v.  State,  24  Ind.  App.  510,  dis- 
tinguished,   p.  184. 

From  Adams  Circuit  Court;  B.  K.  Erwin,  Judge. 

Prosecution  by  the  State  of  Indiana  against  L.  G.  Bot- 
kins. From  a  judgment  of  conviction,  defendant  appeals. 
Ajjirmed. 
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Shaffer  Peterson  and  8.  A,  M.  Butcher,  ior  appellant. 
Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
0.  Rothschild  and  W.  C.  Oeahe,  for  the  State. 

Mtebs,  p.  J. — Upon  affidavit  and  information  baaed 
upon  §7283c  Burns  1901,  Acts  1895,  p.  248,  §3,  appellant 
(who  has  no  other  christian  name),  a  retail  liquor  dealer, 
was  tried  and  convicted  in  the  court  below  of  permitting 
William  Hall  to  go  into  a  room  kept  by  appellant  for  the 
sale  of  intoxicating  liquors,  and  at  a  time  when  the  sale  of 
such  liquors  was  prohibited  by  law,  said  Hall  not  being  a. 
member  of  appellant's  family.  From  a  judgment  against 
appellant  he  prosecutes  this  appeal,  and  assigns  as  error: 
(1)  The  overruling  of  his  motion  to  quash  the  affidavit 
and  information. 

The  information  follows  the  affidavit  and  charges  that 
"said  L.  G.  Botkins,  being  then  and  there  the  holder  of 

said  license,     *     *     *     did  then  and  there  upon 
1.     a  day  when  the  sale  of  such  liquors  was  prohibited 

by  law,  to  wit,  on  Sunday,  the  29th  day  of  May, 
1904,  unlawfully  suffer,  allow  and  permit  a  person  other 
than  himself  or  member  of  his  family,  to  wit,  one  William 
Hall,  to  then  and  there  go  into  such  room."  Appellant  con- 
tends that  the  information  does  not  substantially  follow  the 
language  of  the  statute,  and  is  therefore  bad.  The  pleader 
uses  the  words  "suffer"  and  "allow"  in  addition  to  the  word 
"permit,"  as  found  in  the  statute.  In  this  particular  we 
can  not  agree  with  appellant's  contention.  The  words 
"suffer"  and  "allow"  may  be  treated  as  surplusage,  and 
with  such  disposition  of  these  words  the  information  suffi- 
ciently charges  the  offense  as  defined  by  §7283c,  supra. 
Any  other  disposition  of  this  question  would  be  in  conflict 
with  §1825  Bums  1901,  §1756  R.  S.  1881,  which  ex- 
pressly provides  that  no  indictment  or  information  shall 
be  quashed  on  account  of  the  use  of  "any  surplusage  or 
repugnant  allegation,  when  there  is  sufficient  matter  alleged 
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to  indicate  the  crime  and  person  charged."  See  State  v. 
White  (1891),  129  Ind.  153;  Musgrave  v.  State  (1893), 
133  Ind.  297;  Drake  v.  State  (1896),  145  Ind.  210; 
Fisher  v.  State  (1891),  2  Ind.  App.  365. 

Appellant  assigns  as  error:     (2)     The  court  erred  in 
overruling  his  motion  for  a  new  trial.     By  his  motion  for 

a  new  trial,  appellant  asserts  that  there  is  no  evi- 
2.     dence  to  support  the  verdict;   that  the  verdict  is 

contrary  to  the  evidence,  and  is  not  sustained  by 
the  evidence.  The  uncontradicted  evidence  shows  that,  at 
the  time  of  the  alleged  violation,  appellant's  business  was 
that  of  selling  intoxicating  liquors,  and  the  place  where 
carried  on,  in  a  room  fronting  on  Line  street,  in  the  town 
of  Geneva,  Adams  county,  Indiana;  that  William  Hall 
was  his  bartender,  and  at  the  time  not  a  member  of  his 
family ;  that,  with  the  knowledge  and  consent  of  appellant, 
Hall  had  a  key  to  the  door  of  appellant's  barroom ;  that  on 
Sunday,  May  29,  1904,  by  means  of  said  key,  Hall  un- 
locked the  door  and  entered  the  room  and  place  where  the 
business  of  appellant  was  carried  on;  that  others  were  in 
a  room  immediately  in  the  rear  of  appellant's  barroom,  the 
two  rooms  being  connected  by  an  open  door.  Oren  E. 
Whiteman,  a  witness  for  the  State  and  marshal  of  the  town 
of  Geneva,'  testified  that  he  saw  Hall  in  the  saloon  and  that 
Hall  and  two  other  persons  and  himself  left  said  rear  room 
through  a  door  leading  to  the  alley,  and  that  within  a  few 
minutes  after  leaving  Hall  he  met  appellant  near  the  front 
door  of  the  saloon,  and  told  him  that  he  had  caught  Hall 
"in  there  [meaning  the  saloon]  again,"  and  in  response  ap- 
pellant said:  "I  have  told  him  to  be  more  careful  about 
going  in  there.  I  told  him  to  be  more  careful  and  not  let 
you  see  him  there."  As  to  what  was  said  between  appel- 
lant and  the  witness  upon  this  occasion  there  is  sharp  con- 
flict. Appellant  testified  that  he  had  ordered  Hall  to  keep 
away  from  and  out  of  his  place  of  business  during  pro- 
hibited hours,  and  that  he  did  not  know  Hall  was  in  the 
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saloon,  and  that  he  was  not  in  there  with  appellant's  con- 
sent or  permission.  Hall  corroborated  the  evidence  of  ap- 
pellant. Fen  Reynolds,  another  of  appellant's  barkeepers, 
also  testified  that  he  heard  appellant  give  Hall  orders  to 
stay  out  of  the  saloon  on  Sunday. 

Appellant  insists  that  this  case  comes  clearly  within  the 
cases  of  Wilson  v.  State  (1898),  19  Ind.  App.  389,  and 
Rosenbaum  v.  State  (1900),  24  Ind.  App.  510.  This 
court  in  deciding  the  case  of  Wilson  v.  State,  supra,  found 
that  there  was  absolutely  no  evidence  that  Wilson  per- 
mitted his  bartender  to  go  into  the  saloon,  or  knew  he 
was  there,  or  in  any  way  assented  to  his  being  in  there  dur- 
ing prohibited  hours.  "On  the  contrary,  the  uncontra- 
dicted, unimpeached  evidence  is  to  the  effect  that  appel- 
lant did  all  he  could  reasonably  be  expected  to  do  to  pre- 
vent the  violation  of  the  law  at  his  place  of  business ;"  that 
Wilson  was  not  in  the  city  where  his  business  was  located, 
and  had  not  been  for  more  than  a  month  prior  thereto. 
Under  substantially  this  state  of  facts,  this  court  held,  as 
a  matter  of  law,  that  Wilson  was  not  guilty,  and  reversed 
the  case. 

In  the  case  of  Rosenbaum  v.  State,  supra,  the  proprietor 
of  the  saloon  was  indicted  and  convicted  of  selling  in- 
toxicating liquors  on  Sunday.  Upon  the  trial  it  appeared 
that  the  liquor  was  sold  by  a  bartender  from  a  cold  storage 
room  belonging  to  Rosenbaum,  and  not  in  the  room  where 
he  was  engaged  in  business,  and  that  his  bartender  had  no 
key  or  means  of  ingress  into  the  room  where  the  business 
was  carried  on,  and  that  Rosenbaum  had  no  knowledge  of 
such  sale,  nor  did  he  consent  thereto,  and  the  sale  was 
made  in  violation  of  his  instructions  to  the  bartender  not 
to  sell  liquor  on  Sunday,  under  penalty  of  discharge. 

The  Wilson  and  Rosenbaum  cases  rest  upon  the  theory 
that  there  was  no  evidence  whatever  from  t^hich  an  in- 
ference could  be  drawn  tending  to  show  a  permit  or  con- 
sent by  the  principal  to  his  agent  or  servant  to  do  the  un- 
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lawful  act  charged  against  the  principal ;  while  in  the  case 
at  bar  there  is  some  evidence  from  which  an  inference  of 
consent  or  a  permit  by  appellant  to  his  barkeeper  to  com- 
mit the  violation  might  be  inferred;  as,  for  instance,  in- 
trusting the  barkeeper  with  a  key  to  the  door  of  the  room, 
which,  under  the  law,  he  was  forbidden  to  enter  during 
prohibited  hours,  and  the  statement  of  appellant  to  the 
marshal  on  the  evening  of  the  day  of  the  alleged  violation. 
All  of  this  evidence  the  jury  had  a  right  to  consider  as 
circumstances  tending  to  show  want  of  good  faith  in  the 
order,  not  to  enter  the  saloon  on  Sunday,  given  his  bar- 
tender on  Saturday  evening. 

The  rule  here  applicable  is  aptly  stated,  and  supported 
by  authority,  that  "Where  the  defense  is  that  the  agent 
violated  a  direction  or  instruction  requiring  him  not  to 
make  such  sales,  it  must  be  shown  that  the  order  was  given 
honestly  and  in  good  faith,  and  with  the  intention  and  ex- 
pectation that  it  would  be  obeyed ;  and  the  question,  whether 
OT  not  the  order  was  so  given,  is  for  the  jury  to  determine." 
Black,  Intox.  Liq.,  §369. 

So  in  this  case,  if  the  order  of  appellant  to  Hall  to  stay 
out  of  the  room  during  prohibited  hours  was  given  in  good 
faith  and  with  the  intention  and  expectation  that  it  should 
be  obeyed,  and  it  was  not  obeyed,  a  conviction  ought  not 
to  stand;  but  under  the  settled  rules  of  law  in  this  State 
this  court  is  not  authorized  to  disturb  the  judgment  of  the 
lower  court  based  upon  a  verdict  of  a  jury,  unless  the  ques- 
tion presented  is  purely  a  question  of  law ;  and  a  question 
of  law  on  the  suflSciency  of  the  evidence  only  arises  where 
there  is  no  evidence  to  support  a  fact  essential  to  the  up- 
holding of  the  verdict.  If  there  is  any  properly  admitted 
evidence  before  the  jury  from  which  inferences  might  bo 
drawn  to  sustain  their  verdict,  the  question'  then  Ixjcomes 
one  of  fact,  and  within  the  exclusive  control  of  the  trial 
court,  and  is  not  within  the  province  of  this  court  at  all. 
Smith  V.  State   (1900),  24  Ind.   App.   417;  Schnuer  v. 
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State  (1897),  18  Ind.  App.  226;  Shields  v.  State  (1897), 
149  Ind.  395;  Braxton  v.  State  (1901),  157  Ind.  213; 
Rosenbarger  v.  State  (1900),  154  Ind.  425;  Siberry  v. 
State  (1896),  149  Ind.  684;  Madden  v.  State  (1897),  148 
Ind.  183;  Deal  v.  State  (1895),  140  Ind.  354;  Cincinnati, 
etc,,  R.  Co.  V.  Madden  (1893),  134  Ind.  462. 

There  is  enough  evidence  in  the  record  in  this  case,  al- 
though exceedingly  conflicting,  to  make  the  material  ques- 
tion here  presented  one  of  fact  and  not  of  law ;  and, 
3.     if  the  jury  fell  into  error,  it  is  clearly  a  case  where 
it  was  the  duty  of  the  trial  court  to  correct  such 
error  in  its  ruling  on  a  motion  for  a  new  trial.     It  is  to  be 
presumed  that  in  passing  upon  the  motion  for  a  new  trial 
the  trial  court  took  into  consideration  the  opportunities  and 
means  it  had  of  weighing  such  evidence,  and  its  decision  is 
conclusive  upon  this  court.    Deal  v.  State,  supra. 
Judgment  affirmed. 


Corbin,  ADMiNisTRATRrK,  v.  Henry. 

[No.  5,386.     Filed  June  20,  1905.     Rehearing  denied  October  4, 

1905.] 

1.  Partnership. — Accounting, — Dissolution, — In  an  accounting 
between  equal  partners  on  dissolution  of  the  partnership  the 
rule  is  to  collect  the  accounts  due  the  firm,  pay  the  debts,  com- 
pel each  partner  to  contribute  an  equal  amount,  charge  each 
with  his  withdrawals  and  divide  the  assets  equally,     p.  187. 

2.  Same. — Sale  of  Partner's  Interest  in  Tangible  Property, — Set- 
tlement,— The  fact  that  a  partner  sells  his  interest,  free  from 
any  encumbrance  or  indebtedness,  in  the  tangible  property  of 
the  partnership,  retaining  his  interest  in  the  amounts  owing 
such  partnership,  his  copartner  consenting  thereto,  does  not 
prevent  the  continuance  of  the  old  partnership  relations  and  re- 
sponsibilities in  settling  up  the  affairs  of  such  old  firm,  though 
the  outgoing  partner  retained  no  lien  upon  any  of  the  property 
going  into  the  new  partnership,     p.  187. 

From  Montgomery  Circuit  Court;  M.  W,  Bruner,  Judge 
pro  tern. 
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Action  by  John  W.  Henry  against  Nellie  M.  Corbin  as 
administratrix  of  the  estate  of  John  A.  Corbin,  deceased. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Affirmed. 

Claude  Thompson,  for  appellant. 
Coppage  &  Swank,  for  appellee. 

Black,  J. — ^This  was  a  claim  against  the  estate  of  John 
A.  Corbin,  deceased,  represented  by  the  appellant.  The 
appellee  and  the  appellant's  intestate  had  been  for  many 
years  equal  partners  in  the  business  of  buying,  sawing  and 
selling  timber  and  lumber.  In  contemplation  of  the  disso- 
lution of  the  partnership,  account  was  taken,  and  the  bal- 
ance of  each  partner's  individual  account  with  the  firm  was 
ascertained^  to  which  they  mutually  agreed.  Immediately 
thereafter,  in  January,  1901,  the  appellee,  by  a  contract  in 
writing  between  him  and  Ingram  D.  Hill,  sold  and  promised 
to  deliver  to  the  latter  on  or  before  March  1,  1901,  "the  fol- 
lowing personal  property,  to  wit:  All  of  his  (Henry's) 
undivided  one-half  interest  in  the  Henry  &  Corbin  sawmill, 
located,  *  *  *  including  said  Henry's  imdivided  one- 
half  interest  in  the  lease  of  the  ground  upon  which  said  mill 
is  located,  and  all  the  buildings,  machinery,  supplies,  horses, 
wagons,  harness,  fixtures  and  appliances  connected  with  said 
mill,  and  also  including  said  Henry's  undivided  one-half 
interest  in  the  business  of  said  firm  and  mill.  And  in  con- 
sideration of  the  sale  and  dielivery  of  said  property  by  said 
Henry  to  said  Hill  as  aforesaid,  said  Hill  agrees  to  pay  to 
said  Henry,  as  the  purchase  price  thereof,  the  sum  of 
$4,500,  as  follows.  *  *  *  It  is  agreed  and  understood, 
and  this  contract  is  made  upon  the  express  condition,  that 
said  Henry  shall  transfer  and  deliver  said  property  to  said 
Hill  free  and  clear  of  all  encumbrances  and  claims  of  everv 
kind  and  description.  And  it  is  further  agreed  and  un- 
derstood that  said  Hill  shall  have  no  claim  upon  or  interest 
in  any  debts,  dues  or  demands  owing  to  the  firm  of  Henry 
&  Corbin,  and  that  said  Hill  shall  not  be  liable  for  any  of 
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the  debts  or  liabilities  of  said  firm  of  Henry  &  Corbin." 
At  the  same  time  the  appellant's  intestate,  in  writing,  con- 
sented to  "the  above  sale  and  transfer,"  and  agreed  to  ac- 
cept Hill  as  partner  in  the  place  of  Henry;  and  Hill  and 
the  intestate,  in  writing,  gave  Henry  and  Henry  &  Corbin 
until  January  1,  1902,  to  remove  what  lumber  they  might 
have  on  hand  at  the  time  of  the  delivery  of  Henry's  "one- 
half  interest  of  sawmill,  *  *  *  to  I.  D.  Hill,"  with- 
out charge  for  ground  rent  As  shown  by  the  accounts  so 
taken  and  agreed  upon,  the  partners,  Henry  and  Corbin, 
had  made  advances  to  the  firm  in  greatly  unequal  amounts, 
and,  after  deducting  the  amounts  drawn  out  by  them  re- 
spectively, the  amount  to  the  credit  of  Henry  greatly  ex- 
ceeded, in  a  certain  sum,  that  to  the  credit  of  Corbin. 
Hill  performed  his  contract  and  entered  into  partnership 
with  Corbin,  and  this  partnership  continued  imtil  the  death 
of  the  latter.  After  the  making  of  the  contract  between 
Henry  and  Hill  all  the  debts  due  to  and  from  the  firm  of 
Henry  &  Corbin  were  paid  and  satisfied,  and  there  remained 
in  the  hands  of  Henry  a  certain  sum.  If,  taking  into  ac- 
count the  value  of  the  mill  property,  the  one-half  of  which 
was  so  sold  to  Hill,  and  all  the  amounts  received  by  Henry 
and  Corbin,  respectively,  from  the  firm,  the  amount  so  in 
the  hands  of  the  appellee  after  the  payment  of  debts  of  the 
firm  to  others  than  the  members  thereof,  such  surplus  ought 
to  be  divided  between  the  appellee  and  the  appellant  in 
proportion  to  the  amount  of  capital  contributed  by  Henry 
and  Corbin,  respectively,  as  is  claimed  on  behalf  of  the  ap- 
pellant, there  would  be  an  amount  due  from  the  appellee 
to  the  appellant;  but  holding  the  members  of  the  firm  of 
Henry  &  Corbin  to  their  obligation  to  contribute  equally 
to  the  firm,  and  charging  them,  respectively,  with  the 
amount  of  withdrawals  made  by  them,  and  treating  them  as 
entitled  to  share  equally  in  the  assets  of  the  dissolved  sol- 
vent firm  remaining  after  the  collection  of  all  debts  due  the 
firm  and  the  payment  of  all  indebtedness  of  the  firm,  the 
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appellant  would  be  indebted  to  the  appellee  in  the  sum  of 
$1,341.48,  for  which  amount  the  court  found  and  adjudged 
in  favor  of  the  claimant,  the  appellee. 

We  are  unable  to  discover  error  in  this  result.    Being  un- 
questionably equal  partners,  each,  as  between  him  and  the 
firm  considered  as  a  separate  entity,  being  obligated 

1.  to  contribute  one-half  of  the  actual  capital  and  en- 
titled to  receive  as  common  owner  one-half  of  the 

profits,  there  could  be  no  just  and  equal  division  of  the  ulti- 
mate assets  after  the  dissolution  without  taking  into  account 
the  unequal  amounts  contributed  to  the  capital  and  the  un- 
equal amounts  withdrawn,  and  so  adjusting  the  account  as 
to  preserve  the  equality  of  rights  and  obligations  of  the 
partners,  treating  the  mill  property  as  having  been  divided 
between  them  at  the  time  the  undivided  one-half  thereof  was 
sold  by  the  appellee  to  Hill,  and  the  other  undivided  one- 
half  was  retained  by  the  intestate  and  put  by  him  into  the 
new  partnership  of  Corbin  &  Hill. 

After  the  sale  of  appellee's  undivided  one-half  interest 

in  the  specific  personal  property  to  Hill  without  granting 

him  any  claim  upon  or  interest  in  any  debts,  dues 

2.  or  demands  owing  to  the  firm  of  Henry  &  Corbin, 
and  without  creating  any  liability  for  payment  by 

him  of  any  debts  or  liabilities  of  that  firm,  all  with  the  con- 
sent of  Corbin,  who,  retaining  the  other  undivided  one-half 
interest  in  the  specific  personal  property,  took  it  into  the 
new  firm  of  Corbin  &  Hill  as  the  property  of  this  partner- 
ship, the  equality  as  partners  still  subsisted  between  Corbin 
and  the  appellee  for  the  purposes  of  the  settlement,  thereto- 
fore contemplated  and  then  entered  upon,  of  the  affairs 
of  their  partnership  then  dissolved.  The  partnership  rights 
and  obligations  of  the  members  of  the  old  firm  continued 
for  the  purpose  of  settlement  of  the  affairs  of  the  firm, 
though  no  lien  was  held  by  the  appellee  upon  the  specific 
personal  property  which  thus  went  into  the  new  partner- 
ship.   See  Cody  v.  Cody  (1860),  31  Ga.  619;  Comstock  v. 
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Buchanan  (1864),  57  Barb.  127;  Beece  v.  Hoyt  (1853), 
4  Ind.  169;  Barkley  v.  Tapp  (1882),  87  Ind.  25;  Love  v. 
Payne  (1880),  73  Ind.  80,  38  Am.  Kep.  Ill;  Smith  v. 
Hazelton  (1870),  34  Ind^  481;  Gamier  v.  Oebhard  (1870), 
33  Ind.  225;  Over  v.  Hetherington  (1879),  66  Ind.  365; 
Thompson  v.  Lowe  (1887),  111  Ind.  272. 
Judgment  aflBrmed. 


Monaghan  v.  Mount  et  al. 

[No.  5,197.     Filed  May  23,  1905.     Rehearing  denied  October  4, 

1905.] 

1.  Deeds. — Gas  and  Oil  Contracts, — Estates  Conveyed, — Reentry. 
— Incorporeal  Hereditament. — ^A  gas  and  oil  contract,  whereby 
the  plaintiff  '^grants  and  gfuarantees"  the  gas  and  oil  under  cer- 
tain real  estate,  does  not  permit  of  reentry  for  condition  broken, 
since  reentry  can  not  be  made  upon  an  incorporeal  hereditament, 
p.  194. 

2.  Quieting  Title. — Gas  and  Oil  Grants. — ^A  suit  will  lie  to  quiet 
title,  as  against  a  grant  of  the  oil  and  gas  under  real  estate, 
either  where  the  original  contract  was  insufficient  or  because  of 
the  termination  of  the  rights  created  by  such  grant,    p.  195. 

3.  Pleiading. — Complaint. — Quieting  Title. — Certainty. — A  com- 
plaint to  quiet  title  to  fifty  acres  out  of  a  one-hundred-acre  tract, 
leaving  five  ten-acre  tracts  upon  each  of  which  was  an  oil-well, 
is  insufficient  where  the  original  grant  did  not  specify  any 
method  of  ascertaining  the  boundaries  of  such  ten-acre  tracts, 
p.  195. 

4.  Covenants. — Gas  and  Oil. — "Paying'*  Field. — ^Where  the 
grantee  of  the  oil  and  gas  under  a  certain  tract  covenants  to 
put  down  a  well  every  ninety  days,  and  he  puts  down  five  wells 
on  said  tract,  all  of  which  are  ''paying,"  he  can  not  be  heard  to 
say,  on  his  refusal  to  sink  more  wells,  that  such  tract  is  not  a 
"paying"  field,    p.  196. 

5.  Same. — Alternative. — Gas  and  Oil. — Demand. — Where  defend- 
ant covenanted  to  put  down  a  gas  or  oil  well  every  ninety  days 
on  a  certain  tract  or  to  surrender  his  rights  under  a  grant  of  the 
gas  and  oil  thereunder,  and  he  failed  to  do  either,  and  the  plain- 
tiff had  been  accepting  the  benefits  of  the  grant  as  to  the  wells 
in  operation,  a  demand  for  decision  should  have  been  made  upon 
defendant  as  to  which  course  he  would  pursue,  before  a  suit  was 
brought  to  quiet  title,     p.  197. 
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From  Wells  Circuit  Court ;  Edwin  C.  Vaughn,  Judge. 

Suit  by  Patrick  T.  Monaghan  against  Harry  Mount  and 
another.  From  a  decree  for  defendants,  plaintiff  appeals. 
Afprmed, 

Levi  Mock,  John  Mock,  Oeorge  Mock  and  Brownlee  & 
Browne,  for  appellant. 

Dailey,  Simmons  dc  Dailey,  for  appellees. 

Black,  J. — The  court  sustained  a  demurrer  for  want  of 
sufficient  facts  to  the  appellant's  second  paragraph  of  com- 
plaint, the  only  paragraph  remaining  in  the  record.  The 
action  was  commenced  in  September,  1903. 

In  the  second  paragraph  it  was  shown  that  the  appellant, 
August  21,  1899,  was,  and  he  ever  thereafter  has  been  and 
still  is,  the  owner  in  fee  simple  of  certain  real  estate  in  Wells 
county,  described,  being  the  east  half  of  the  southwest  quar- 
ter of  section  five,  township  twenty-five  north,  range  eleven 
east,  containing  eighty  acres,  more  or  less;  also  the  south 
half  of  the  southeast  quarter  of  the  northwest  quarter  of 
said  section,  containing  twenty  acres,  more  or  less;  that  at 
the  date  mentioned  appellant  entered  into  a  written  con- 
tract with  one  Day,  who,  September  29,  1899,  assigned 
the  same  to  the  appellees.  The  contract  was  set  forth  in 
the  complaint,  and  we  will  quote  its  contents  so  far  as  they 
illustrate  the  questions  in  dispute:  "In  consideration  of 
the  sum  of  $100,  the  receipt  of  which  is  hereby  acknowl- 
edged," the  appellant,  "party  of  the  first  part,  hereby  grants 
and  guarantees  imto  J.  C.  O.  Day,  second  party,  all  the  oil 
and  gas  in  and  under  the  following  described  premises, 
together  with  the  right  to  enter  thereon  at  all  times  for  the 
purposes  of  drilling  and  operating  for  oil  or  gas,  and  to 
erect  and  maintain  all  buildings  and  structures  and  lay 
all  pipes  necessary  for  the  production  and  transportation 
of  oil  or  gas.    The  first  party  shall  have  the  one-eighth  part 
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of  all  oil  produced  and  saved  from  said  premises,  to  be  de- 
livered in  the  pipe-line  which  second  party  may  connect 
with  his  wells,  namely  [describing  the  land,  one  hundred 
acres  more  or  less,  above  mentioned].  To  have  and  to  hold 
the  above  premises  on  the  following  conditions:  If  gas 
only  is  found  in  sufficient  quantities  to  transport,  second 
party  agrees  to  pay  first  party  $100  for  the  product  of  each 
and  every  well  so  transported.  *  *  *  In  case  no  well 
is  completed  within  sixty  days  from  this  date,  then  this 
grant  shall  become  null  and  void,  unless  second  party  shall 
thereafter  pay  at  the  rate  of  $1  in  advance  for  each 
day  such  completion  is  delayed.  *  *  *  The  second 
party  shall  have  the  right,  free  of  charge,  to  use  sufficient 
gas  and  water  to  run  all  machinery  for  operating  said  wells ; 
also  the  right  to  remove  all  property  at  any  time.  In  case 
each  w^ell  produces  twenty  barrels  per  day,  or  better,  first 
party  to  have  one-sixth  royalty,  under  that,  one-eighth. 
*  *  *  Second  party  further  agrees  to  complete  a  well 
every  ninety  days  from  completion  of  first,  if  first  well  is 
a  paying  well,  or  surrender  lease,  excepting  ten  acres  for 
each  paying  well.  It  is  understood  between  the  parties  of 
this  agreement  that  all  conditions  between  the  parties  here- 
unto shall  extend  to  their  heirs,  executors  and  assigns.  In 
witness  whereof,"  etc.  The  writing  was  signed  and  acknowl- 
edged by  the  appellant,  and  was  recorded  September  25, 

1899,  in  the  recorder's  office  of  Madison  county. 

It  was  alleged  in  the  complaint  that  the  appellees,  about 
December  16,  1899,  by  virtue  of  this  contract,  entered  upon 
said  premises  and  drilled  well  Xo.  1  on  the  northeast  quar- 
ter of  the  northeast  quarter  of  the  southwest  quarter  of  said 
section  five;  this  well  being  "250  feet  west  and  193  feet 
south  of  the  northeast  corner  thereof;"  that  January  4, 

1900,  the  appellees  drilled  well  Xo.  2  on  the  northwest 
quarter  of  the  northeast  quarter  of  the  southwest  quarter  of 
said  section  five,  this  well  "being  250  feet  east  and  93  feet 
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south  of  the  northwest  corner  thereof;"  that  March  5, 
1900,  the  appellees  drilled  well  Xo.  3  on  the  southwest 
quarter  of  the  northwest  quarter  of  the  southwest  quarter  of 
said  section  five,  this  well  ^'being  250  feet  (  ?)  and  825 
feet  south  of  said  well  Xo.  2  ;"  that  ilay  10,  1900,  the  appel- 
lees drilled  well  Xo.  4  on  the  northwest  quarter  of  the  south- 
east quarter  of  the  southwest  quarter  of  said  section  five, 
this  well  ^*being  250  feet  east  and  423  feet  south  of  well 
Xo.  3 ;"  that  September  10,  1900,  the  appellees  drilled  well 
Xo.  5,  on  the  southeast  quarter  of  the  northeast  quarter 
of  the  southwest  quarter  of  said  section  five,  this  well 
^^being  250  feet  west  and  683  feet  south  of  said  well  Xo.  1." 
It  was  alleged  that  all  these  wells  'Vere  and  are  paying 
wells,  and  have  been  operated  and  pumped  ever  since;  that 
no  other  well  or  wells  have  been  drilled  on  said  premises 
since  the  completion  of  said  well  Xo.  5 ;  that  it  was  agreed 
by  the  terms  of  said  written  contract  that  the  lessee  and  as- 
signs should  complete  a  well  every  ninety  days  from  the 
completion  of  the  first  well,  if  the  first  well  was  a  paying 
well,  or  surrender  said  lease  to  all  except  ten  acres  for  each 
paying  well  drilled ;"  that  the  lessee  and  the  appellees  failed 
to  drill  any  wells  on  the  following  parts  of  said  real  estate : 
The  south  half  of  the  southeast  quarter  of  the  southwest 
quarter  of  said  section  five;  also  the  northeast  quarter  of 
the  southeast  quarter  of  the  southwest  quarter  of  said  sec- 
tion five;  also  the  south  half  of  the  southeast  quarter  of 
the  northwest  quarter  of  said  section  five ;  that  at  least  five 
wells  should  have  been  drilled  on  said  tracts  pursuant  to 
said  contract,  and  to  develop  properly  said  real  estate  for 
oil  purposes;  that  said  lease  should  be  surrendered  to  the 
appellant  and  declared  forfeited  as  to  said  undrilled  terri- 
tory. There  was  set  out  in  the  complaint  "a  plat  of  said 
drilled  and  undrilled  territory,"  as  follows:  Section  five, 
township  twenty-five  north,  range  eleven  east.  Wells  coimty, 
Indiana. 
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It  was  further  alleged  that  all  of  said  tract  of  100  acres 
contained  and  was  underlaid  with  large,  vast  and  valuable 
quantities  of  natural  gas  and  petroleum,  which  could  be, 
and  at  all  times  since  the  execution  of  said  contract  could 
have  been,  easily  obtained  in  paying  quantities,  and  that 
paying  oil  and  gas-wells  could  have  been,  and  still  could  be, 
drilled  and  completed  and  operated  on  all  of  said  real  estate ; 
that  a  well  had  been  drilled  within  two  hundred  feet  of  the 
west  line  of  the  south  half  of  the  southeast  quarter  of  the 
northwest  quarter  of  said  section  five,  "which  produces  oil 
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in  paying  quantities,  and  is  being  operated,  and  oil  thereby 
taken  from  the  plaintiff's  said  land  in  large  quantities,  to 
the  great  injury  of  plaintiff,  and  the  defendants  fail  and 
refuse  to  protect  the  lines  of  the  plaintiff's  said  land,  to 
the  plaintiff's  great  damage  and  injury;  and  the  plaintiff 
has  no  remedy  under  the  terms  of  said  contract  to  protect 
himself  and  his^said  land  from  still  greater  injury,  or  to  pre- 
vent the  oil  being  taken  from  his  said  premises,  except  by 
cancelation  of  said  contract  as  to  all  of  the  defendants'  rights 
thereunder  as  to  said  undrilled  territory  as  designated 
above ;  that  the  plaintiff  can  and  has  opportunities  to  lease 
said  undrilled  territory  to  other  persons,  who  will  drill 
and  operate  oil-wells  on  the  same,  and  will  protect  the 
plaintiff's  said  lines;  that  he  can  not  secure  operations  on 
said  undrilled  land  so  long  as  the  alleged  claim  of  the  de- 
fendants constitutes  a  cloud  upon  the  title  of  the  plaintiff 
to  said  undrilled  portion  of  said  land;  that  by  virtue  of 
the  terms  of  said  contract,  and  the  election  of  the  plaintiff 
to  terminate  the  same  as  to  all  of  said  undrilled  territory, 
each  of  said  defendants  has  forfeited,  and  should  be  com- 
pelled to  surrender  to  plaintiff,  all  rights  under  said  contract 
in  and  to  all  of  said  undrilled  territory  above  designated. 
Wherefore  the  plaintiff  prays  the  court  that  said  contract 
be  declared  null  and  void  as  to  the  above-described  undrilled 
territory;  that  the  defendants  be  ordered  to  surrender  and 
forfeit  the  same  to  plaintiff;  that  a  commissioner  be  ap- 
pointed to  cancel  of  record  said  contract  as  to  said  undrilled 
territory;  and  for  all  other  relief." 

Since  the  comparatively  recent  discovery  and  utilization 
of  petroleum  and  natural  gas  in  this  country  and  in  this 
State,  the  courts  have  had  to  deal  with  many  controversies 
involving  rights  and  obligations  under  contracts  in  which 
the  interested  parties  and  their  counsel  have  sought  to  adapt 
old  forms  and  established  principles  to  the  new  subject-mat- 
ter; and  there  is  perhaps  little  occasion  for  wonder  at  the 
diversity  of  contracts  which  have  come  before  the  courts. 

Vol.  36—13 
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Many  of  these  contracts  have  assumed  the  form,  in  great 
part,  of  leases  of  land,  a  corporeal  hereditament,  susceptible 
of  livery  of  seizin,  upon  which  there  may  be  reentry  upon 
forfeiture  of  the  estate  therein,  and  which  may  be  dealt 
with  in  litigation  upon  long-used  and  familiar  principles. 
Sometimes  the  written  instruments  in  question  have  taken 
the  form  of  grants  of  incorporeal  hereditaments,  not  sus- 
ceptible of  livery  of  seizin,  and  sometimes  provisions  here- 
tofore recognized  as  peculiarly  belonging  to  leases  have  been 
intermingled  with  provisions  heretofore  generally  found 
only  in  instruments  usually  denominated  deeds  of  con- 
veyance. 

The  instrument  now  before  us,  in  its  premises,  contains 
the  word  "grant,"  also  the  word  "guarantee''  which  has 
a  strange  look  in  such  company — ^possibly  intended 
1.  in  the  sense  of  warrant.  It  is  purported  that  the 
party  of  the  first  part  grants  and  guarantees  to  the 
party  of  the  second  part  all  the  oil  and  gas  in  and  under 
a  certain  tract  of  100  acres  of  land,  with  the  necessary  privi- 
lege of  going  upon  the  land  to  extract  the  fugitive  substances 
which  may  be  or  may  come  under  the  surface.  The  party 
of  the  first  part,  the  owner  of  the  land,  does  not  part  with 
his  possession,  but  retains  it  for  the  purposes  for  which  its 
surface  may  be  used,  and  does  not  part  with  his  title,  ex- 
cept as  to  the  oil  and  gas  under  the  surface.  His  possession 
of  the  surface  is  subject  to  such  interruption  only  as  may 
be  requisite  in  seeking  for  the  gas  and  oil.  Of  the  parcels 
whereon  no  wells  have  been  drilled,  designated  in  the  com- 
plaint, concerning  which  some  sort  of  recovery  is  desired 
by  the  appellant,  there  has  been  no  interruption  of  the  pos- 
session of  the  appellant,  and  there  could  be  no  rightful  entry 
thereon  under  the  contract,  on  the  part  of  the  appellees, 
except  for  the  purpose  of  seeking,  by  drilling,  for  oil  or  gas. 
The  appellant  can  not  be  regarded  as  seeking  the  recovery 
of  the  possession  of  these  parcels,  of  which  he  already  has 
possession.     There  can  be  no  reentry  by  him  upon  these 
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parcels-  Reentry,  in  its  legal  sense,  applicable  to  real  estate, 
must  be  made  upon  that  which  is  capable  of  livery  of  seizin, 
and  can  not  be  made  upon  an  incorporeal  hereditament 

The  appellant  seeks  to  have  restored  to  him  what,  by  the 
instrument  in  question,  he  granted  to  the  appellees — the 
ownership  and  right  to  take  the  oil  and  gas  under  the  land, 
not  as  to  the  entire  tract,  but  as  to  certain  parcels  thereof 
described  in  the  complaint,  on  which  it  is  alleged  the  appel- 
lees have  failed  to  drill  wells  as  required  by  the  contract. 
It  is  not  sought  to  cancel  the  entire  contract,  or  to  forfeit 
the  entire  estate  or  interest  created  thereby,  or  to  enforce  a 
surrender  of  such  entire  estate  or  interest 

A  suit  will  lie  to  quiet  the  title  of  an  owner  of  land  as 

against  a  claim  under  a  contract  purporting  to  grant  the  oil 

and  gas  under  its  surface,  with  the  right  to  enter 

2.  for  the  purpose  of  seeking  and  taking  the  oil  and  gas, 
where  such  claim  is  unfounded  because  of  the  orig- 
inal insuflSciency  of  the  contract,  or  because  of  the  termina- 
tion of  the  rights  and  interests  created  thereby  in  some  man- 
ner recognizable  as  sufficient  to  work  such  a  determination 
of  such  rights  and  interests. 

To  enable  a  court  to  quiet  title  to  land,  or  to  adjudge  the 

forfeiture  of  an  interest  therein  under  a  lease  or  a  grant, 

or  to  enforce  a  conveyance  of  land,  the  court  must 

3.  ascertain  and  describe  the  real  estate  with  certainty 
and  exactness.      The  complaint,   as   is  asserted   in 

argument  by  counsel  for  the  appellant,  describes  definitely 
certain  parcels  of  land  as  to  which  the  appellant  desires  to 
be  restored  to  the  rights  and  interests  therein  which  were 
granted  by  the  written  contract;  but,  upon  the  whole  facts 
stated  in  the  pleading,  it  appears  that  these  definite  parcels 
are  arbitrarily  selected  by  the  appellant ;  and,  if  it  could  be 
said  that  in  other  respects  he  is  entitled  to  any  relief,  the 
complaint  does  not  furnish  facts  which  would  enable  the 
court  to  describe  definitely  any  parcels  out  of  the  100  acres 
to  which  it  could  apply  the  relief.     The  contract  required 
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the  party  of  the  second  part  to  complete  a  well  in  every 
period  of  ninety  days  from  the  completion  of  the  first  well, 
if  it  proved  to  be  a  paying  well,  or  to  surrender  the  lease, 
excepting  ten  acres  for  each  paying  well.  The  contract 
did  not  further  describe  these  tracts  of  ten  acres  each,  which 
were  to  be  excepted  out  of  the  100  acres;  and,  without  a 
sufiicient  description  thereof,  there  could  be  no  definite  de- 
scription of  the  remainder  of  the  100  acres,  the  rights  of 
the  appellees  in  which  were  to  be  surrendered."  As  appears 
from  the  complaint,  and  the  plat  made  part  thereof,  it  is 
manifest  that  it  would  be  possible  to  bound  in  many  different 
shapes  ten-acre  tracts  on  each  of  which  would  be  one  of  the 
five  wells  already  drilled. 

The  case  of  Jones  v.  Mount  (1900),  30  Ind.  App.  59, 
cited  by  the  appellees,  seems  to  sustain  the  conclusion  that 
this  complaint  was  insufficient  because  of  the  impossibility 
of  definitely  describing  any  parcels  of  land  to  be  excepted 
out  of  the  tract  of  100  acres. 

WTiat  we  have  said  is  sufiicient  for  the  decision  of  this 
case,  and  it  is  unnecessary  to  decide  other  questions  sug- 
gested by  the  complaint  before  us. 

It  plainly  appears  that  the  appellees  are  not  carrying  out 
the  purposes  of  the  contracting  parties,  and  that  the  appel- 
lant is  suffering  loss  in  consequence  of  the  conduct 

4.  of  the  appellees.  The  appellant  does  not  desire  to 
drill  additional  wells  himself.  He  may  be  unable  to 
do  so.  lie  can,  however,  procure  the  drilling  by  other  per- 
sons and  thereby  obtain  an  increase  of  income  from  his 
land,  and  prevent  the  loss  of  oil  which  is  being  taken  on 
adjoining  land,  if  the  contract  with  the  appellees  and  their 
conduct  thereunder  did  not  stand  in  the  way.  The  grant 
was  made  subject  to  conditions  expressed  in  the  habendum. 
The  grantee  was  to  have  and  to  hold  "the  above  premises 
on  the  following  conditions,"  etc. ;  and  the  understanding 
of  the  parties  was  stated  to  be  that  "all  conditions  between 
the  parties"  should  extend  "to  their  heirs,  executors  and 
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assigns."  The  second  party  covenanted  to  complete  a  well 
every  ninety  days  from  the  completion  of  the  first  well,  if 
it  should  be  a  paying  well,  or  to  surrender  the  lease,  except- 
ing ten  acres  for  each  paying  well.  It  is  true  that  in  an  ac- 
tion for  damages  for  breach  of  covenant  it  could  not  be  deter- 
mined how  much  oil  could  be  obtained  from  the  additional 
wells  if  drilled;  but  this  covenant  is  among  the  expressed 
conditions  upon  which  the  appellees  have  and  hold,  and  it 
is  not  for  the  appellees  to  say  that  it  can  not  be  known  that 
oil  or  gas  will  be  reached  by  drilling  a  well  upon  a  par- 
ticular tract  of  land.  Their  obligation  to  continue  to  drill 
wells  was  fixed  when  the  first  well  proved  to  be  a  paying 
well.  For  the  purposes  of  their  contract,  it  is  an  ascertained 
fact  that  the  remainder  of  the  tract  is  a  paying  field. 

The  provision  in  question  expresses  the  obligation  of  the 
appellees  in  the  alternative,  thereby  devolving  upon  them 

the  making  of  a  choice  as  to  the  course  to  be  pur- 
5.     sued  by  them.    It  is  their  duty  to  make  such  choice, 

and  pursue  one  or  the  other  of  the  alternative 
courses  indicated.  For  a  long  period,  however — from  ninety 
days  after  September  10,  1900,  imtil  the  commencement  of 
this  action,  about  two  years  later — the  appellant  presumably 
had  been  accepting  his  share  of  oil  from  the  five  wells,  and 
silently  allowing  the  appellees  to  abstain  from  further  de- 
velopment or  the  surrender  provided  for  in  the  contract; 
and  the  contract  did  not  certainly  prescribe  how  many  wells 
should  be  drilled,  or  designate  exact  locations  for  any  wells. 
It  would  be  equitable,  it  would  seem,  that  the  appellant 
should  make  a  demand  upon  the  appellees  to  exercise  their 
choice  before  resort  by  him  to  the  court.  While  the  appel- 
lant, having  neglected  to  insert  definite  descriptions  in  the 
contract,  may  not  arbitrarily  dictate  the  outline  of  the  par- 
cels to  be  excepted  with  the  paying  wells,  it  is  competent 
for  the  appellees  to  do  so,  and  no  valid  objection  on  the  part 
of  the  appellant  could  prevent  them  from  doing  so. 
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If  the  appellees  should  refuse  or  neglect  for  an  unreason- 
able time  after  demand  to  enable  the  appellant  to  have 
such  use  of  his  land  as  the  contracting  parties  contemplated, 
and  should  for  such  reason  be  held  to  have  forfeited  all 
their  rights  and  interests  for  the  future  under  the  contract, 
their  great  loss  would  be  attributable  solely  to  their  own 
wrong.  We  will  not  be  understood,  however,  as  intending 
to  render  a  decision  in  advance  of  presentation  and  argu- 
ment of  this  matter. 

Judgment  affirmed. 


Evans  v.  Dunlap  et  al. 

[No.  5,420.    Filed  October  5,  1905.] 

1.  Deeds. — Reservations  and  Exceptiona, — Construction,  —  The 
rule  that  reservations  and  exceptions  in  a  deed  shall  be  construed 
against  the  gn^antor  applies  only  where  the  deed  admits  equally 
well  of  two  or  more  interpretations,    p.  199. 

2.  Same. — Construction, — Intention. — That  construction  should 
be  given  a  deed  which  will  harmonize  all  of  the  parts,  if  pos- 
sible, and  carry  out  the  intention  of  the  parties,    p.  199. 

3.  Same. — Premises, — Habendum. — Conflict. — ^Where  there  is  an 
irreconcilable  conflict  between  the  premises  and  habendum  of  a 
deed,  the  premises  will  control,  and  this  rule  is  applicable  where 
the  premises  contain  a  specific  limitation  followed  in  the  haben- 
dum by  a  general  one.    p.  200. 

4.  Same. — Life  Estate. — A  deed  whereby  the  grantor  "conveys 
and  warrants''  certain  lands  to  the  plaintiff  "to  have  and  to 
hold  the  same  during  his  natural  lifetime,"  conveys  only  a  life 
estate,     p.  201. 

5.  Same. — Life  Estate. — Remainder. — ^A  life  estate  conveyed  by 
deed  is  not  enlarged  to  a  fee  because  the  grantor  made  no  pro- 
vision in  such  deed  for  the  fee,  such  fee  still  remaining  in  the 
grantor,     p.  202. 

From  Madison  Circuit  Court ;  John  F.  McClure,  Judge. 

Suit  by  James  Evans  against  Mary  Dunlap  and  others. 
From  a  decree  for  defendants,  plaintiff  appeals.     Affirmed. 
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Isaac  N.  Addison  and  Kittinger  &  Diven,  for  appellant. 
Bagoi  &  Bagot,  for  appellees. 

Robinson,  J. — Appellant  sues  to  quiet  title,  claiming 
that  the  following  deed  conveyed  to  him  in  fee  the  land 
therein  described:  "Jacob  Evans,  of  Madison  county,  in 
the  State  of  Indiana,  for  $1,000  conveys  and  warrants  to 
James  Evans  of  Madison  county,  in  the  State  of  Indiana, 
the  following  described  real  estate,  situate  in  Madison 
county,  in  the  State  of  Indiana,  to  wit:  The  southwest 
quarter  of  the  southwest  quarter  of  section  twenty-two, 
township  eighteen  north,  range  eight  east,  containing  forty 
acres,  except  three  acres  out  of  the  southeast  comer  of  the 
above-described  forty  acres  of  land.  To  have  and  to  hold 
the  same  during  his  natural  lifetime."  The  deed  was  signed 
and  acknowledged  February  26,  1860,  and  recorded  Sep- 
tember 18,  1860. 

It  has  been  stated  as  a  general  rule  that  reservations  and 
exceptions  in  a  deed  are  to  be  construed  against  the  grantor, 

yet  this  rule  is  to  be  applied  "only  where  the  lan- 
1.     guage  of  the  instrument  will  equally  admit  of  either 

of  two  or  more  interpretations."  Falley  v.  Giles 
(1867),  29  Ind.  114.  See,  also,  Waldorf  v.  Elkhart,  etc., 
R.  Co.  (1895),  13  Ind.  App.  134;  3  Washburn,  Real  Prop. 
(4th  ed.),  397. 

The  deed,  without  the  habendum  clause,  would,  under 
the  statute,  be  sufficient  to  convey  the  fee.     But  did  the 

parties  intend  that  the  deed  should  convey  a  less 
-  2.     estate,  and  may  this  intention  be  fairly  ascertained 

from  the  language  used  ?  It  is  quite  true  that  for 
the  purpose  of  ascertaining  intention  more  liberality  is  exer- 
cised in  construing  wills  than  in  construing  deeds.  Shimer 
V.  Mann  (1885),  99  Ind.  190,  50  Am.  Rep.  82;  Eidgeway 
V.  Lanphear  (1884),  99  Ind.  251.  Yet  every  part  of  a  deed 
should  be  compared  with  every  other  part,  so  as  to  obtain 
the  sense  of  the  whole  deed;  and,  if  possible,  all  the  parts 
should  be  harmonized.    "And,"  as  said  in  Edwards  v.  Beall 
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(1881),  75  Ind.  401,  "it  is  the  duty  of  the  court  so  to  con- 
strue the  language  of  the  deed  as  to  carry  out  the  intention 
of  the  parties,  if  this  can  be  done  without  doing  violence 
to  the  language  used."  See,  also,  Flagg  v.  Eames  (1867), 
40  Vt.  16,  94  Am.  Dec.  363;  Thornton  v.  Mulquinne 
(1861),  12  Iowa  549,  79  Am.  Dec.  548;  Pike  v.  Monroe 
(1853),  36  Me.  309,  58  Am.  Dec  751;  3  Washburn,  Real 
Prop.  (4th  ed.),  436. 

It  is  a  well-settled  general  rule  that  if  there  is  an  ir- 
reconcilable difference  between  the  premises  and  the  haben- 
dum, the  former  will  prevail  over  the  latter.     See 

3.  Chamberlain  v.  Runkle  (1902),  28  Ind.  App.  599, 
and  cases  cited.  This  rule  is  applicable  where  the 
premises  contain  a  specific  limitation  followed  by  a  more 
general  limitation  in  the  habendum,  as  in  the  case  of 
Chamberlain  v.  Runkle,  supra;  but  it  is  not  applicable  when 
the  habendum  explains,  limits  or  qualifies  what  is  stated  in 
general  terms  in  the  premises.  Carson  v.  McCaslin  (1878), 
60  Ind.  334;  Prior  v.  Quackenbush  (1868),  29  Ind.  475; 
Edwards  v.  Beall,  supra.  In  these  cases,  as  in  the  case  at 
bar,  the  premises  do  not  contain  a  specific  limitation,  but 
the  granting  part  of  the  deed  is  in  general  terms. 

In  Carson  v.  McCaslin,  supra,  the  language  of  the  prem- 
ises of  the  deed  conveyed  the  property  to  ^'Ilervey  McCaslin 
and  his  heirs  and  assigns  forever,"  while  the  habendum 
stated  that  the  land  was  to  be  held  by  him  during  his  nat- 
ural life,  and,  if  his  wife  should  be  living  at  his  death,  then 
she  and  her  heirs  were  to  hold  it  in  fee,  but,  if  she  should 
then  be  dead,  the  heirs  and  assigns  of  McCaslin  were  to 
hold  it  forever.  It  was  held  that  the  premises  granted  the 
land  to  Ilervey  McCaslin  in  fee,  but  that  what  was  thus 
stated  in  general  terms  in  the  premises  was  limited  by  the 
habendum  to  a  life  estate.  The  court  adopted  what  ap- 
peared to  be,  from  all  the  terms  of  the  deed  taken  together, 
the  manifest  intention  of  the  parties,  and  in  the  opinion 
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said :  "It  was  well  said  by  Chief  Justice  Tilghman  in.  Wager 
V.  Wager  [1815],  1  Serg.  &  Raw.  *374,  that  ^one  of  the  most 
important  rules  in  the  construction  of  deeds  is  so  to  con- 
strue them  that  no  part  shall  be  rejected.  The  object  of 
all  construction  is  to  ascertain  the  intent  of  the  parties,  and 
it  must  have  been  their  intent  to  have  some  meaning  in 
every  part  It  never  could  be  a  man's  intent  to  contradict 
himself;  therefore  we  should  lean  to  such  a  construction 
as  reconciles  the  different  parts,  and  reject  a  construction 
which  leads  to  a  contradiction.  The  premises  of  a  deed  are 
often  expressed  in  general  terms,  admitting  of  various  ex- 
planations in  a  subsequent  part  of  the  deed.  Such  explana- 
tions are  usually  found  in  the  habendum/  '*  This  language 
is  quoted  with  approval  in  Prior  v.  Quackenbush,  supra, 
and  Edwards  v.  Beqll,  supra. 

If  we  take  all  the  terms  of  the  deed  together,  it  was  mani- 
festly the  intention  of  the  parties  to  convey  a  life  estate 

to  the  grantee.    The  granting  clause  is  expressed  in 
4.     general  terms.    It  must  be  presumed  that  the  parties 

had  some  purpose  in  view  when  they  followed  the 
description  of  the  land  with  the  words  "to  have  and  to  hold 
the  same  during  his  natural  lifetime."  Those  words  were 
manifestly  intended  to  limit  and  define  the  estate  which  the 
grantee  should  have  in  the  property  granted.  The  limita- 
tion "for  and  during  the  natural  lifetime"  of  the  grantee 
could  have  been  set  out  in  the  premises,  but  the  intention 
to  convey  a  life  estate  only  would  not  have  been  any  the 
more  manifest  in  that  case  than  this.  Under  the  doctrine 
of  the  cases  of  Prior  v.  Quackenhv^h,  supra,  Carson  v.  Mc- 
CasUn,  supra,  and  Edwards  v.  Beall,  supra,  the  habendum 
clause  can  not  be  held  void,  but  must  be  construed  as  limit- 
ing  the  estate  which  is  granted  in  general  terms  by  the 
premises.  The  limitation  in  the  habendum  is  to  be  given 
the  same  effect  it  would  have  if  it  had  been  expressed  in 
the  granting  part  of  the  deed. 
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The  fact  that  the  grantor  did  not  expressly  dispose  of 

any  remainder  adds  nothing  to  appellant's  claim.     If  the 

grantor  had,  in  the  premises  of  the  deed,  expressly 

5.  conveyed  a  life  estate  to  the  grantee,  there  would 
have  been  no  remainder  to  dispose  of.  Holding  the 
fee,  he  would  simply  have  taken  out  of  that  a  life  estate 
and  conferred  it  upon  the  grantee.  Such  a  deed,  with  or 
without  a  reservation,  would  confer  no  title  whatever  upon 
the  grantee.  He  still  held  all  that  he  had  not  conveyed 
away.  He  held  the  fee  subject  to  the  life  estate  he  had 
created  by  the  deed,  and  at  the  expiration  of  the  life  estate 
nothing  would  pass  back  to  him.  See  Clark  v.  Hillis 
(1893),  134  Ind.  421. 

Judgment  aflBrmed.' 


Indianapolis  &  Martinsville  Rapid  Transit 

Company  v,  Edwards. 

[No.  5,235.     Filed  May  23,  1905.     Rehearing  denied  October  5, 

1905.] 

1.  New  Trial. — Cumulative  Evidence, — Interurban  Railroads, — 
Where  defendant,  in  an  action  against  an  interurban  railroad 
company  for  negligence  in  starting  its  car  as  plaintiff  was 
alighting,  asks  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence,  and  the  only  new  evidence  which  was  not  cumulative 
was  that  plaintiff  had  a  child  with  her,  a  new  trial  will  not  be 
granted,     p.  203. 

2.  Trial. — Inatructiona. — Negligence. — Contributing  ''Materially" 
to  Injury, — Words  and  Phrases, — An  instruction,  in  a  personal 
injury  case,  stating  that  plaintiff  should  recover  if  her  injuries 
were  a  proximate  result  of  defendant's  negligence  unless  she 
contributed  thereto  "materially"  by  negligence  on  her  part,  is 
not  incorrect,  "material"  being  defined  as  having  influence  or 
effect,     p.  205. 

3.  Same. — Instructions, — Interurban  Railroads, — Alighting  from 
Moving  Car. — Defendant  interurban  railroad  company  can  not 
complain  of  an  instruction  in  a  personal  injury  case,  that 
plaintiff  can  not  recover  if  her  injury  was  received  while  alight- 
ing from  a  moving  car.    p.  207. 


MAY  TERM,  1905.  203 


Indianapolis,  etc..  Transit  Co.  v.  Edwards — 36  Ind.  App.  202. 

From  Morgan  Circuit  Court;  John  C,  Robinson,  Judge 
pro  tern. 

Action  by  Mary  E.  Edwards  against  the  Indianapolis  & 
Martinsville  Rapid  Transit  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Renner  £  McNutt  and  Charles  0.  Roemler,  for  appellant. 
Wilson  8.  Doan,  Charles  J.  Orbison  and  Oscar  Matthews, 
for  appellee. 

CoMSTOCK,  C.  J. — Appellee  recovered  judgment  in  the 
court  below  against  appellant  in  the  sum  of  $2,500  for  per- 
sonal injuries  alleged  to  have  been  received  by  her  on  the 
25th  day  of  July,  1903,  by  reason  of  having  been  negligently 
thrown  from  the  platform  of  one  of  appellant's  cars  on  Jef- 
ferson street,  in  the  town  of  Mooresville. 

Appellant  assigns  as  error  the  action  of  the  court  in  over- 
ruling its  motion  for  a  new  trial.  The  grounds  for  a  new 
trial  argued  are  newly-discovered  evidence,  and  the  giving 
of  instructions  three,  six  and  sixteen  by  the  court  of  its 
own  motion. 

The  act  of  negligence  charged  in  the  complaint  is  "that 
defendant  negligently  started  said  car  when  plaintiff  was 
in  the  act  of  stepping  from  the  rear  platform  thereof  onto 
the  steps  of  said  car,  and,  by  reason  of  said  starting,  this 
defendant  negligently  threw  this  plaintiff  with  great  force 
and  violence  against  the  comer  of  said  car  and  onto  the 
ground,"  etc. 

The  newly-discovered  evidence  is  that  of  Clyde  OUeman, 

and  is  set  out  in  his  aflSdavit  substantiallv  as  follows: 

"Clyde  OUeman,  being  duly  sworn,  upon  his  oath 

1.  says:  That  he  is  sixteen  years  of  age;  that  he  was 
a  passenger  on  the  car  of  the  Indianapolis  &  Martins- 
ville Rapid  Transit  Company  which  arrived  at  Mooresville 
from  Bethany  Park  at  10  or  11  o'clock  p.  m.,  July  25,  1903 ; 
that  he  rode  on  the  rear  platform  of  said  car  all  the  way, 
and  that  he  heard  the  conductor  in  charge  of  said  car,  after 
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leaving  the  power-house,  say  that  he  would  not  stop  again 
until  Indiana  avenue  was  reached;  that  George  Keller 
asked  the  conductor  to  stop  the  car  at  Jefferson  street,  and 
the  car  was  stopped  there ;  that  Mr.  and  Mrs.  Keller  got  off 
the  car,  and  very  soon  thereafter  the  car  started ;  that  when 
the  car  started  he  saw  Mary  E.  Edwards  coming  out  of  the 
rear  door  of  the  car,  and  she  continued  to  go  out  of  the  car 
onto  the  platform  and  on  down  the  steps  of  the  car,  and 
when  he  last  saw  her  she  was  on  the  bottom  step  of  the  car 
and  her  boy  was  at  her  side  and  aflBant  thinks  she  had  hold 
of  him.  The  car  started  slowly,  and  moved  slowly,  and 
had  gone  ten  or  twelve  feet  from  the  time  it  started  until 
he  last  saw  Mrs.  Edwards.  When  he  saw  her  on  the  bottom 
step  of  the  car  he  turned  his  eyes  into  the  car,  and  did  not 
see  her  fall,"  etc.  Three  witnesses — Ernest  Krug,  Carrie  B. 
Keller  and  Delphia  Carpenter — testified  upon  the  trial  to 
the  movements  of  appellee,  as  far  as  they  were  able,  from 
the  time  she  got  up  from  her  seat  until  she  left  the  car.  But 
one  of  these  witnesses — Carrie  B.  Keller — testified  to  hav- 
ing seen  appellee  step  or  fall  off  of  the  car.  She  fixed  the 
distance  from  the  point  where  she  got  off  the  car  and  where 
the  plaintiff  fell  at  from  four  to  five  feet.  In  his  aflSdavit 
OUeman  says  he  saw  appellee  come  out  of  the  rear  door  of 
the  car  onto  the  platform,  and  on  down  the  steps  of  the  car, 
and  when  she  was  on  the  bottom  step  her  boy  was  at  her 
side.  Affiant  thought  she  had  hold  of  him.  He  says  that 
the  car  started  slowly,  and  when  he  last  saw  her  she  was  on 
the  bottom  step  of  the  car.  He  did  not  see  her  fall.  The 
only  facts  set  out  in  the  affidavit  not  testified  to  by  some 
witness  for  appellant  was  the  fact  that  appellee's  boy  was 
with  her.  In  effect,  counsel  for  appellant  concede  this, 
but  argue  that  "it  would  be  much  more  dangerous  to  under- 
take to  alight  from  a  street  car,  while  the  same  was  in 
motion,  having  hold  of  a  child,  than  if  the  person  had  no 
such  burden,  and  this  is  especially  so  in  the  case  of  a 
woman."     So  far  as  the  presence  of  the  child  could  affect 
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the  result,  it  could  not  have  been  material,  for  the  court 
instructed  the  jury  that  it  was  contributory  negligence,  suffi- 
cient to  bar  recovery,  if  the  appellee  attempted  to  get  off 
the  car  when  it  was  moving.  Apart  from  this  consideration, 
the  new  evidence  only  sought  to  show  the  movement  of 
appellee  immediately  preceding  her  leaving  the  car.  It  was 
evidence  of  the  same  kind  and  to  the  same  point  as  that 
introduced  on  the  trial,  and  was  therefore  cumulative.  1 
Greenleaf,  Evidence,  ^2',  Hines  v.  Driver  (1885),  100  Ind. 
315;  Ojfuti  V.  Gowdy  (1897),  18  Ind.  App.  602;  Edding- 
field  V.  State,  ex  rel  (1895),  12  Ind.  App.  312. 

A  new  trial  will  not  be  granted  on  account  of  newly-dis- 
covered evidence  which  is  merely  cumulative.  Remy  v. 
Lilly  (1899),  22  Ind.  App.  109,  and  cases  cited. 

The  witnesses  introduced  by  appellant  were  certainly  in 
a  position  to  notice  the  presence  of  appellee's  child,  but 
they  were  not  interrogated  upon  the  subject. 

It  is  earnestly  argued  by  counsel  for  appellee  that  proper 
diligence  was  not  shown  to  secure  said  new  evidence.  As 
the  newly-discovered  evidence  was  cumulative,  we  need  not 
decide  whether  proper  diligence  was  used  to  secure  it. 

The  objection  made  to  the  third,  sixth  and  sixteenth  in- 
structions is  the  use  of  the  word  "materially"  in  each  ol 
them.     Counsel  for  appellant  claim  that  the  plain- 

2.  tiff  must  have  been  free  from  negligence  contributing 
in  any  degree  to  the  injury  complained  of,  and  that 
the  use  of  the  word  "materially"  in  the  instructions  was 
calculated  to  mislead  the  jury.  Instruction  three  will  serve 
as  an  illustration  of  the  use  of  the  word  complained  of. 
It  is  as  follows:  "Negligence  is  the  breach  of  some  duty 
which  a  person  owes  to  another,  and  where  such  breach  of 
duty  causes  injury  to  such  other  person  as  a  proximate 
result  thereof,  then  such  negligence  is  actionable,  and  the 
injured  person  may  recover  damages  therefor,  provided  he 
himself  did  not  contribute  thereto  materially  by  negligence 
on  his  part."     In  Black's  Law  Dictionary  "material"  is 
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defined  as  follows :  "Important ;  more  or  less  necessary ; 
having  influence  or  effect;  going  to  the  merits;  having  to 
do  with  matter  as  distinguished  from  form."  Anderson's 
Law  Dictionary  thus  defines  "material:"  "Of  the  sub- 
stance; essential;  important."  Negligence  which  does  not 
have  some  influence  or  effect  upon  the  transaction  resulting 
in  an  injury  would  not  bar  the  recovery  on  the  ground  of 
contributory  negligence. 

Citizens  St.  R,  Co,  v.  Twiname  (1887),  111  Ind.  587, 
is  directly  in  point.  An  exception  was  taken  to  an  instruc- 
tion given  by  the  trial  court  in  which  the  word  "materially" 
was  used  as  qualifying  the  negligence  of  the  plaintiff.  The 
court  says :  "But  the  point  is  also  made  that  the  court  erred 
in  the  concluding  part  of  its  fourth  instruction  in  limiting 
what  ought  to  be  considered  as  contributory  negligence  to 
such  negligence  as  may  have  directly  and  materially  con- 
tributed to  the  infliction  of  the  injuries  complained  of. 
This  point  is  based  upon  the  alleged  ground  that  so  high  a 
degree  of  contributory  negligence  is  not  required  to  defeat 
an  action  like  the  one  under  consideration.  Beach,  in  his 
work  on  Contributory  Negligence,  page  7,  says:  *Con- 
tributory  negligence,  in  its  legal  signification  is  such  an  act 
or  omission  on  the  part  of  a  plaintiff,  amounting  to  the  want 
of  ordinary  care,  as,  concurring  or  cooperating  with  the 
negligent  act  of  the  defendant,  is  a  proximate  cause  or  oc- 
casion of  the  injury  complained  of.  To  constitute  con- 
tributory negligence  there  must  be  a  want  of  ordinary  care 
on  the  part  of  the  plaintiff,  and  a  proximate  connection  be- 
tween that  and  the  injury.'  To  make  such  a  want  of  care 
a  proximate  cause  of  an  injury,  it  must,  according  to  this 
well-considered  definition,  contribute  directly  and  ma- 
terially to  the  infliction  of  the  injury.  To  constitute  it  a 
proximate  cause  it  must,  in  the  nature  of  things,  have  some 
direct  and  material  relation  to  the  injury,  and  such  has 
been  our  construction  as  to  the  degree  of  contributory  negli- 
gence necessary  to  defeat  an  action  like  this.     Toledo,  etc.. 
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72.  Co,  V.  Goddard  [1865],  25  Ind.  185;  Pennsylvania  Co. 
V.  Sinclair  [1878],  62  Ind.  301." 

In  Indianapolis,  etc,  R,  Co.  v.  Wright  (1864),  22  Ind. 
376,  the  following  language  is  used :  "It  is  pretty  hard  to 
settle  upon  any  set  formula  of  words  that  will  in  every  case, 
that  may  arise,  show  the  nonliability  of  a  defendant  be- 
cause of  the  acts  of  the  plaintiff  in  regard  to  the  same  in- 
jurious act  WTien  there  is  mutual  negligence,  if  the  de- 
fendant  can  not  avoid  the  accident  by  reasonable  care  and 
skill,  we  suppose  the  plaintiff  can  not  recover;  also  where 
the  negligence  of  the  plaintiff  is  proximate,  and  directly  and 
materially  contributes  to  the  result,  and  the  defendant  can 
not  by  ordinary  care  avoid  the  accident."  Counsel  for  ap- 
pellant cite  cases  from  other  states  that  seem  to  sustain  their 
position,  but  in  this  jurisdiction  the  question  is  settled  ad- 
versely to  appellant's  claim. 

It  appears  from  the  record  that  the  only  act  of  con- 
tributory negligence  on  the  part  of  the  appellee  upon  which 
defendant  relied  was  her  alleged  attempt  to  get  off 
3.  the  car  after  it  started  to  move.  The  court  in- 
structed the  jury,  as  to  this  specific  act  of  negligence, 
that,  if  she  received  her  injury  while  attempting  to  get  off 
the  car  while  it  was  in  motion,  she  could  not  recover.  Appel- 
lant had  no  cause  to  complain  of  this  instruction,  nor  could 
the  jury  have  been  misled  by  the  instruction  given,  to  the 
prejudice  of  the  appellant 

Judgment  affirmed. 


Crowe  et  al.  v.  Beem. 

[No.  5,478.    Filed  October  6.  1905.] 

1.  Bills  and  Notes. — Inatalmenta. — Conatruction. — ^A  note  in 
form:  "90  days  after  date  we  promise  to  pay  *  *  *  |800 
*  ♦  *  with  interest  at  eight  per  cent  per  annum  from  date 
until  paid.  *  ♦  ♦  Payments  to  be  $10  per  month,  or  more 
if  maker  desires.    90  days'  time  allowed  on  all  payments.    No 
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interest  to  be  paid  until  note  is  paid.  Eight  per  cent  interest 
allowed  makers  on  all  payments  made  from  date  of  payments 
until  note  is  all  paid/'  will  be  construed  as  an  instalment  note, 
payable  $10  per  month,  with  an  option  by  the  makers  to  pay 
more,  giving  the  makers  90  days'  grace  on  all  payments,  pay- 
ment of  interest  to  be  deferred  until  last  payment  on  note  and 
interest  to  be  allowed  on  all  payments  from  the  time  they  were 
made.     p.  211. 

2.  Bills  and  Notes. — Construction  by  Parties. — That  construc- 
tion which  the  parties  give  to  a  note  will  be  favored  by  the 
courts,     p.  213. 

3.  Pleading. — Complaint. — Bills  and  Notes. — A  complaint  upon 
a  note  dated  December  25,  1900,  for  $800,  payable  in  monthly 
instalments  of  $10  each,  ninety  days'  grace  being  given  on  all 
payments,  and  which  note  shows  that  $160  only  had  been  paid  to 
the  time  of  filing  the  action,  June  10,  1903,  is  sufficient,    p.  213. 

4.  Bills  and  Notes. — Alterations. — Materiality. — The  insertion 
of  "90"  in  the  blank  preceding  "days  after  date"  in  an  instal- 
ment note  of  $800,  payable  $10  per  month,  or  more  at  the 
makers'  option,  is  an  immaterial  alteration,     p.  213. 

5.  New  Trial. — Recovery  too  Large. — Bills  and  Notes. — Instal- 
ments.— A  new  trial  will  be  granted  where  the  recovery  on  an 
instalment  note  was  for  the  whole  of  the  note  where  but  a  small 
part  was  due.    p.  214. 

6.  Appeal  and  Error. — Bill  of  Exceptions, — Authentication. — 
Statutes. — Under  the  act  of  1897  (Acts  1897,  p.  244,  §638a 
Bums  1901)  a  bill  of  exceptions  signed  by  the  judge  and  filed 
with  the  clerk  within  the  time  granted  is  a  part  of  the  record 
regardless  of  any  action  by  the  official  stenographer,    p.  214. 

From  Owen  Circuit  Court;  David  E.  Watson,  Special 
Judge. 

Action  by  John  S.  Beem  against  Benjamin  P.  Crowe  and 
another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Thomas  G.  Spangler,  for  appellants. 

John  L.  Duncan  and  Willis  Hicham ,  for  appellee. 

Wiley,  C.  J. — Appellee  sued  appellants  upon  a  note,  of 
which  the  following  is  a  copy:  "$800.  Spencer,  Indi- 
ana, December  25,  1000.  00  days  after  date,  we  prom- 
ise to  pay  to  the  order  of  John  S.  Beem,  at  Spencer,  Indi- 
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ana,  $800,  value  received,  without  any  relief  from  valuation 
and  appraisement  laws,  with  interest  at  eight  per  cent  per 
annum  from  date  until  paid,  and  attorneys'  fees.  The 
drawers  and  indorsers  severally  waive  presentment  for  pay- 
ment, protest  and  notice  of  protest,  and  nonpayment  of  this 
note.  Payments  to  be  $10  per  month,  or  more  if  maker 
desires.  Xinety  days'  time  allowed  on  all  payments.  No 
interest  to  be  paid  until  note  is  paid.  Eight  per  cent  in- 
terest allowed  maker  on  all  payments  made  from  date  of 
payments  until  note  is  all  paid."  On  the  back  of  the  note 
were  indorsed  sixteen  separate  payments  of  $10  each,  the 
first  of  which  was  on  the  25th  day  of  December,  1900,  and 
the  last  of  which  was  June  7,  1902,  aggregating  $160. 
Appellants  filed  a  joint  answer  in  six  paragraphs.  The  first 
was  a  general  denial,  and  the  second  and  third  pleas  of  pay- 
ment before  the  commencement  of  the  action.  The  fourth 
paragraph  averred  that  the  note  sued  on  was  executed  on  the 
25th  day  of  December,  1900,  and  was  to  draw  interest  at 
eight  per  cent  from  its  date ;  that  it  was  agreed  between  the 
maker,  Benjamin  P.  Crowe,  and  the  payee  that  said  note 
should  be  due  and  payable  by  the  month,  in  the  sum  of  $10 
per  month,  or  more  if  the  maker  desired,  and  that  ninety 
days'  time  should  be  allowed  on  all  payments,  and  that  no 
interest  should  be  paid  until  the  principal  was  fully  paid; 
that  said  agreement  was  inserted  in  and  made  a  part  of  said 
note  as  follows :  "Payments  to  be  $10  per  month,  or  more 
if  maker  desires.  Xinety  days'  time  allowed  on  all  pay- 
ments." It  was  also  further  agreed  that  the  makers  of  said 
note  should  be  allowed  eight  per  cent  interest  on  each  pay- 
ment from  the  date  of  the  same  until  the  note  was  fully 
paid,  said  agreement  being  in  the  following  words:  "No 
interest  to  be  paid  until  note  is  paid.  Eight  per  cent  interest 
allowed  maker  on  all  payments  made  from  date  of  payments 
until  note  is  all  paid."  It  is  further  averred  that  appel- 
lants paid  upon  said  note  eighteen  separate  and  distinct 
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payments,  ranging  from  December  26,  1900,  to  October  4, 
1902,  and  that  each  of  said  payments,  with  the  exception  of 
one,  was  in  the  sum  of  $10,  and  that  one  of  said  payments, 
to  wit,  March  4,  1901,  was  in  the  sum  of  $100,  all  aggre- 
gating $270 ;  that  by  the  terms  of  said  note  appellants  are  en- 
titled to  eight  per  cent  interest  on  each  of  said  payments 
from  the  date  it  was  made,  aggregating  the  sum  of  $46.  It  is 
then  alleged  that  there  were  only  twenty-six  payments,  or 
$260,  due  on  the  note  at  the  time  the  action  was  commenced, 
and  that  appellants  were  entitled  to  credits  thereon  in  the 
sum  of  $315,  which  left  nothing  due  at  the  time  of  the  com- 
mencement of  the  action. 

In  the  fifth  paragraph  of  answer  appellants  admit  that 
they  signed  a  note  payable  to  appellee  for  the  sum  of  $800, 
dated  December  25,  1900;  that  the  appellant  Crowe  was 
principal  and  appellant  Carter  surety  thereon;  that  said 
Crowe  received  all  of  the  consideration.  It  is  then  averred 
that,  after  they  signed  the  note  and  the  same  was  de- 
livered to  appellee,  without  their  knowledge  or  consent, 
appellee  materially  altered  and  changed  said  note  by  insert- 
ing the  figures  "90"  at  the  beginning  of  said  note,  and  just 
before  the  word  "days,"  thus  making  said  note  read :  "90 
days  after  date,"  etc.,  and  thus  attempting  to  make  said 
note  due  ninety  days  after  date,  instead  of  by  the  month  as 
originally  provided  in  said  note,  when  said  note  at  the  time 

it  was  delivered  to  appellee  read:     " days  after 

date,  we  promise  to  pay,"  etc.,  with  the  conditions  as  in  the 
note  filed  with  the  complaint. 

In  the  sixth  paragraph  of  answer  appellants  admit  the 
execution  of  the  note,  but  allege  that  at  the  time  it  was 
signed  and  delivered  to  appellee  such  note  was  written  and 
printed  and  read  as  follows:     "$800.     Spencer,  Indiana, 

December  25,  1900.    days  after  date  we  promise 

to  pay  to  the  order  of  John  S.  Beem,  at  Spencer,  Indiana, 
$800,"  with  the  conditions  and  provisions  stated  therein 
as  set  out  in  the  copy  of  the  note  filed  with  the  complaint. 
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It  is  then  averred  that  after  the  execution  of  the  note  appel- 
lee materially  altered  and  changed  the  same  in  this:  "He 
inserted  the  figures  '90'  in  said  note  immediately  preceding 
the  word  'days'  at  the  beginning  of  said  note,  thus  making 
said  note  read,  '90  days  after  date  we  promise  to  pay  to 
the  order  of  John  S.  Beem,  at  Spencer,  Indiana,  $800,'  " 
together  with  the  further  conditions  and  provisions  set  out 
in  said  note,  the  same  as  set  out  in  the  copy  of  note  filed 
with  plaintiff's  complaint;  thus  making,  or  attempting  to 
make,  the  whole  of  said  note  due  and  payable  ninety  days 
after  date,  all  without  the  consent  of  these  defendants  or 
either  of  them. 

The  fifth  and  sixth  paragraphs  of  answer  were  verified. 
A  demurrer  to  the  fifth  and  sixth  paragraphs  of  answer  was 
sustained,  and  the  cause  put  at  issue  by  a  reply  in  general 
denial.  Trial  by  the  court,  resulting  in  a  general  finding 
and  judgment  for  appellee  in  the  sum  of  $741.21.  Appel- 
lants' motions  for  a  new  trial  and  to  modify  the  judgment 
were  overruled. 

In  their  assignment  of  errors  appellants  for  the  first  time 
attack  the  sufficiency  of  the  complaint.  They  also  aver 
error  in  each  of  the  adverse  rulings  against  them  to  which 
we  have  referred. 

Counsel  for  appellants  argues  that  the  complaint  does  not 

state  facts  sufficient  to  constitute  a  cause  of  action,  for  the 

reason  that  it  proceeds  upon  the  theory  that  the  note 

1.     matured  ninety  days  after  date,  and  that  the  entire 

amount  was  then  due,  while  on  its  face  it  shows  that 

it  was  an  instalment  note,  and  that  only  $10,  or  more  at  the 

option  of  the  maker,  was  due  and  payable  monthly. 

Our  first  inquiry  must  therefore  be  directed  to  the  char- 
acter of  the  instrument  sued  on,  which  is  the  contract  be- 
tween the  parties.  The  contract  is  an  unusual  one,  but  not 
difficult  of  interpretation.  The  first  part  of  it  is  in  the 
usual  and  commercial  form  of  a  promissory  note,  and  would 
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be  a  complete  contract,  without  the  additional  clauses. 
The  word  "payments,"  together  with  all  that  follows  it,  was 
evidently  written  in  and  added  to  the  usual  printed  form, 
and  this  is  conceded.  While  the  first  part  of  the  note  con- 
tains the  stipulation  "90  days  after  date  we  promise  to  pay," 
etc.,  the  added  stipulations  control,  and  evidently  express 
the  intentions  of  the  parties.  That  is,  appellants  (the 
makers)  promised  to  pay  appellee  (the  payee)  $800  at  the 
rate  of  $10  per  month  after  date,  with  an  option  given  to 
the  makers  to  pay  more  than  $10  per  month  if  they  desired. 
That  is,  the  debt  of  $800  matured  at  the  rate  of  $10  per 
month,  and  on  the  25  th  of  each  month,  after  the  execution 
of  the  note,  $10  became  due  and  payable.  The  appellants 
were  required  under  the  terms  of  the  contract  to  pay  $10 
each  month,  and  had  the  option  to  pay  more.  It  was  an 
instalment  note,  and  it  was  not  all  due  when  the  action  was 
commenced,  as  affirmatively  appears  from  the  note  and  the 
indorsements  thereon. 

The  note  also  provides:  "90  days'  time  allowed  on  all 
payments."  The  only  construction  that  can  be  given  to  that 
provision  is  that,  as  each  payment  of  $10  became  due,  the 
makers  w^ere  given  ninety  days'  grace  in  which  to  pay  it. 
While  in  the  main  body  of  the  note  it  is  provided  it  shall 
bear  interest  at  the  rate  of  eight  per  cent  from  date,  in  a 
subsequent  clause  it  is  provided  that  "no  interest  to  be  paid 
until  the  note  is  paid."  There  is  no  inconsistency  in  these 
provisions,  the  latter  one  simply  postponing  the  payment  of 
the  interest  until  the  last  payment  is  made. 

It  is  further  provided  that  all  payments  shall  bear  eight 
per  cent  interest  from  the  dates  of  such  payments.  These 
provisions  make  clearly  manifest  the  intentions  of  the  par- 
ties that  the  note  was  an  instalment  note,  that  the  principal 
should  bear  eight  per  cent  interest  from  date,  that  the  pay- 
ment of  interest  on  the  principal  should  be  postponed  imtil 
the  final  payment  became  due,  and  that  all  payments  should 
bear  a  like  interest  from  the  time  when  paid. 
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This  is  the  construction  of  the  contract  put  upon  it  by 

the  parties.     Our  conclusion  is  that,  while  the  contract  is 

clear  and  unambiguous,  and  will  admit  of  but  one 

2.  construction,  it  aflSrmatively  appears  from  the  in- 
dorsements on  the  note,  which  must  be  considered 

the  acts  and  conduct  of  the  parties,  that  they  gave  it  a  con- 
struction in  harmony  with  what  we  have  said,  and  in  such 
case  they  will  be  held  to  that  construction  by  the  courts. 
Roush  V.  Roush  (1900),  154  Ind.  562;  Wilson  v.  Carrico 
(1895),  140  Ind.  533,  49  Am.  St.  213;  Childers  v.  First 
Nat.  Bank  (1897),  147  Ind.  430;  Toledo,  etc.,  R.  Co.  v. 
Burgan  (1894),  9  Ind.  App.  604. 

It  does  not  necessarily  follow  from  what  we  have  said  that 

the  complaint  is  insuflScient.  The  note  is  dated  December  25, 

1900.      There   are   sixteen  payments   of   $10   each 

3.  indorsed  on  it,  the  first  on  the  date  the  note  was 
executed  and  the  last  June  7,  1902.     This  action 

was  commenced  June  10,  1903,  being  twenty-nine  months 
after  the  execution  of  the  note.  By  the  express  terms  of 
the  note  twenty-nine  payments  of  $10  each,  aggregating 
$290,  had  fallen  due  when  the  suit  was  commenced.  The 
complaint  affirmatively  shows  that  only  $160  had  been  paid, 
which  left  due  $130.  Under  the  terms  of  the  note,  if  any 
amount  was  due,  appellee  could  enforce  collection.  It  thus 
appearing  that  the  amount  indicated  was  due,  the  complaint 
states  a  cause  of  action. 

It  is  next  urged  that  it  was  error  to  sustain  the  demurrer 
to  the  fifth  and  sixth  paragraphs  of  answer.     These  para- 
graphs set  out  facts  to  show  that  after  the  execution 

4.  of  the  note  appellee,  without  the  knowledge  or  con- 
sent of  appellants,  made  a  material  alteration  in  it 

by  adding  the  figures  "90"  preceding  the  word  "days,''  as 
fully  indicated  heretofore  in  this  opinion.  By  the  demurrer 
the  appellee  admits  the  truth  of  the  allegations  with  refer- 
ence to  the  alteration.  This  leaves  the  question  to  be  deter- 
mined :     Was  such   alteration  material  ?     We  think   not. 
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We  have  held  that  the  note  in  suit  was  a  note  payable  in 
monthly  instalments  of  $10,  maturing  each  succeeding 
month  after  the  date  thereof.  The  insertion  of  the  figures 
"90"  did  not  in  any  manner  affect  the  rights  of  the  payee 
or  makers.  The  alteration,  being  inmiaterial,  did  not  de- 
stroy the  validity  of  the  note,  and  a  recovery  may  be  had 
on  it  in  its  original  condition.  Kingan  &  Co.  v.  Silvers 
(1895),  13  Ind.  App.  80.  There  was  no  error  in  sustain- 
ing the  demurrer  to  the  fifth  and  sixth  paragraphs  of 
answer. 

This  leaves  for  consideration  the  questions  presented  by 

the  motion  for  a  new  trial,  to  wit:     (1)  That  the  amount 

of  recovery  is  erroneous,  being  too  large;   (2)   and 

5.  (3)  that  the  decision  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law.  Appellee  prose- 
cuted this  action  upon  the  theory  that  by  the  terms  of  the 
note  the  whole  debt  became  due  ninety  days  after  date.  It 
is  evident  that  the  trial  court  adopted  this  theory,  for  the 
only  basis  upon  which  the  judgment  can  rest  is  to  calculate 
the  interest  on  the  $800  from  date,  add  to  it  the  attorneys' 
fees  agreed  upon,  and  deduct  from  this  the  aggregate 
amount  of  payments,  together  with  the  interest  thereon. 
This  being  true,  the  judgment  is  erroneous. 

It  is  urged  by  appellee  that  we  can  not  consider  the  ques- 
tions presented  by  the  motion  for  a  new  trial  which  depend 
upon  the  evidence,  because  the  evidence  is  not  in  the 

6.  record.    Under  the  act  of  1897  (Acts  1897,  p.  244, 
§638a  Burns  1901)  the  evidence  is  in  the  record. 

Hanger  v.  Benua  (1899),  153  Ind.  642.  The  note  not  con- 
taining any  provision  declaring  that  upon  failure  to  pay 
any  instalment  when  due  the  entire  indebtedness  should 
become  due  and  payable,  and  the  judgment  being  for  the 
entire  amount  upon  the  basis  above  indicated,  it  follows  that 
the  finding  is  not  sustained  by  sufficient  evidence. 

Judgment  reversed,  and  the  trial  court  directed  to  sustain 
appellants'  motion  for  a  new  trial. 
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CoRBiN  Oil  Co.  et  al.  v.  Searles. 

[No.  5,437.    Filed  October  6,  1905.] 

1.  Pleading. — Complaint. — Injury. — A  complaint  which  fails  to 
show  any  injury  to  the  plaintiff  and  which  fails  to  name  or  re- 
fer to  some  of  the  defendants  is  bad.    p.  217. 

2.  Same.  —  Complaint  —  Quieting  Title.  —  Ownership.  —  A  com- 
plaint to  quiet  title  must  show  that  the  plaintiff  is  the  owner  of 
the  premises,    p.  218. 

3.  Same. — Complaint. — Allegations. — A, complaint  must  make  di- 
rect allegations  of  fact,  and  from  the  facts  there  must  necessa- 
rily arise  a  cause  of  action  upon  some  definite  theory,  which  al- 
legations upon  traverse  will  present  an  issuable  fact  to  be  tried, 
p.  218. 

From  Huntington  Circuit  Court;  James  C.  Br  any  an. 
Judge. 

Suit  by  Alpheus  T.  Searles  against  the  Corbin  Oil  Com- 
pany and  others.  From  a  decree  for  plaintiff,  defendants 
appeal.     Reversed. 

Field  W.  Swezey  and  Robert  M.  Van  Atta,  iof  appel- 
lants. 

Branyan  &  Feightner,  for  appellee. 

Black,  J. — ^A  demurrer  of  the  appellants  to  each  of  the 
two  paragraphs  of  the  appellee's  complaint,  for  want  of 
suflScient  facts,  was  overruled.  The  first  paragraph  was 
in  the  ordinary  brief  form  of  a  complaint  to  quiet  title 
to  certain  real  estate  in  Huntington  county.  In  the  second 
paragraph,  which  the  appellants  here  insist  was  insufficient, 
it  was  alleged  that  "the  defendant  [Corbin  Oil  Company] 
is  a  corporation  doing  business  in  the  State  of  Indiana; 
that  the  business  of  said  corporation  is  leasing  and  putting 
down  oil-wells  and  operating  the  same;"  that  May  3, 
1901,  the  appellee  and  said  "defendant  entered  into  a 
written  agreement,  a  copy  of  which  agreement  is  filed  with 
the  complaint  and  marked  exhibit  B,  and  made  a  part 
thereof;  that  said  agreement  was.  acknowledged   and  re- 
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corded  in  *  *  *  ;  that  by  the  terms  of  said  agreement 
defendant  [oil  company]  was  to  enter  upon  said  premises 
of  this  plaintiff  and  prospect  for  oil  and  gas,  and  operate 
wells  thereon;  that,  in  the  event  gas  was  found  on  said 
premises  in  sufficient  quantities  to  transport,  this  plaintiff 
was  to  receive  $100  a  year  for  each  well  from  which  the 
product  was  transported ;  that  plaintiff,  in  event  oil  was 
found,  was  to  have  one-eighth  part  thereof  delivered  in  the 
pipe-line ;  that,  in  event  no  well  was  put  down  by  defend- 
ant [Corbin  Oil  Company]  within  ninety  days  from  date 
of  agreement,  the  agreement  was  to  become  null  and  void, 
unless  defendant  would  pay  to  this  plaintiff  $31.50  in  ad- 
vance for  each  three  months  thereafter  such  completion  was 
delayed,  said  amount  to  be  reduced  $6.30  for  each  well  put 
down  by  defendant  [company]  ;  that,  in  event  no  well  was 
put  down  within  three  years,  the  agreement  of  said  parties 
was  to  cease  and  be  of  no  effect,  but  defendant  [Corbin  Oil 
Company]  was  to  have  the  right  to  cancel  and  annul  said 
agreement,  or  any  part  of  it,  at  any  time  it  saw  fit;^'  that, 
"pursuant  to  said  agreement,  defendant  [oil  company]  en- 
tered upon  said  premises  and  put  down  a  well  and  found 
oil,  but  not  in  paying  quantities;  that  said  defendant 
operated  said  well  for  a  short  time,  and  then  abandoned 
it,  and  that  thereafter  defendant  [company]  paid  this 
plaintiff  $25.20  each  three  months  in  advance  for  the  sole 
purpose  of  holding  said  premises ;  that  said  defendant  has 
long  since  removed  all  its  machinery  from  plaintiff's  prem- 
ises, and  has  wholly  abandoned  the  same;"  that  "the  only 
consideration  for  which  plaintiff  executed  said  lease  was 
the  prospective  royalties  to  be  derived  from  said  well ;  that 
all  the  premises  which  adjoined  his  premises  have  many 
good  and  paying  wells  upon  the  same,  and  plaintiff  avers 
that  he  believes  and  has  good  reason  to  believe  that  there 
is  oil  and  gas  in  his  premises,  which  could  be  found  if  de- 
fendant [Corbin  Oil  Company]  would  prosecute  the  search 
for  the  same  with  diligence ;"  that,  "if  defendant  [oil  com- 
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pany]  is  permitted  to  hold  said  premises,  in  a  short  time 
all  the  oil  and  gas  in  his  premises  will  be  drawn  oflF  and 
extracted  through  the  wells  on  the  adjacent  premises;  that 
defendant  [oil  company]  has  wholly  failed  to  prosecute 
said  search  for  oil  and  gas  with  diligence,  and  that  it  failed 
to  insert  in  its  agreement  with  this  plaintiff  that  it  would 
prosecute  said  search  with  diligence;  that  said  lease  is  a 
cloud  on  his  title  which  is  unfounded  and  without  right 
and  adverse  to  this  plaintiff's  title;"  that  "he  refused  the 
last  money  due  him  from  this  defendant,  and  demanded 
that  said  agreement  be  released  and  canceled  of  record,  but 
the  defendant  [oil  company]  refused  to  comply  with  said 
demand.  Wherefore  plaintiff  demands  judgment  that  said 
lease  be  canceled  of  record,  and  that  his  title  be  quieted 
as  against  defendant  [Corbin  Oil  Company]  ;  and  that  he 
be  given  judgment  for  $1,000  for  detention  of  the  same, 
and  for  all  other  proper  relief."  An  instrument,  marked 
exhibit  A,  follows  the  complaint  in  the  transcript  of  the 
record.  Besides  the  Corbin  Oil  Company  seven  natural 
persons  were  made  defendants.  The  defendants  severally 
demurred  to  each  paragraph  of  the  complaint,  and  they 
have  severally  assigned  here  various  alleged  errors,  among 
them  that  the  court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  complaint. 

If  this  paragraph  stated  any  cause  of  action  against  the 
Corbin  Oil  Company,  it  certainly  did  not  show  any  cause 

against  any  other  of  the  appellants,  none  of  whom 
1.     are  named  or  referred  to  in  the  paragraph.     The 

action  was  not  founded  upon  the  written  instrument 
appended  to  the  complaint  as  an  exhibit,  and  it  was  not 
proper  to  look  to  it  to  supply  anything  wherein  the  com- 
plaint is  lacking.  It  was  not  shown  that  the  appellee  had 
been  damaged  in  any  amount,  and  the  prayer  for  damages 
had  no  basis  in  fact  to  give  it  any  efficiency  as  a  part  of 
the  complaint 
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The  suit  was  one  to  quiet  title  to  real  estate,  and,  by  way 

of  removing  a  cloud  thereon,  to  have  the  instrument  in 

question  canceled  of  record.     For  such  purpose  it 

2.  was  essential  that  the  complaint  should  show  that 
the  appellee  was  the  owner  of  the  real  estate. 

"It  is  thoroughly  settled  in  this  State  that  a  complaint 
to. quiet  title  will  be  bad  on  demurrer  for  want  of  sufficient 
facts  to  constitute  a  cause  of  action,  if  the  facts  stated 
therein  fail  to  show  title  in  the  plaintiff."  Chapman  v. 
Jones  (1898),  149  Ind.  434.  The  object  of  the  action  is 
to  settle  the  title  of  the  plaintiff  and  to  clear  it  from  all 
claims  of  the  defendant.  Ragsdale  v.  Mitchell  (1884),  97 
Ind.  458.  "Of  course,  in  such  an  action,  the  plaintiff  or 
cross-complainant  must  allege  in  his  complaint  or  cross- 
complaint  that  he  is  the  owner  of  certain  real  estate,  or  of 
a  certain  interest  therein,  describing  the  same;  and  that 
the  claim  of  the  defendant  to  his  action  or  cross-action,  in 
or  to  such  real  estate  or  interest  therein,  is  adverse  to  the 
title  asserted  by  the  plaintiff,  or  is  unfounded  and  a  cloud 
upon  plaintiff's  title."  Johnson  v.  Taylor  (1886),  106 
Ind.  89.  See,  also.  Woodward  v.  Mitchell  (1895),  140 
Ind.  406;  Island  Coal  Co.  v.  Combs  (1899),  152  Ind. 
379;  Indiana,  etc..  Oil  Co.  v.  Sexton  (1903),  31  Ind. 
App.  575. 

It  is  essential  to  the  sufficiency  of  a  complaint  on  de- 
murrer that  upon  a  reasonable  construction  of  the  language 
used  it  may  be  seen  by  an  inspection  of  the  plead- 

3.  ing  that  all  the  facts  necessary  to  a  complete  right 
of  action  are  stated  in  such  a  manner  that  such 

right  may  be  said  to  arise  necessarily  from  them  upon  some 
definite  theory  and  in  such  form  that,  the  defendant  being 
thereby  fully  informed  of  the  nature  of  the  plaintiff's 
claim,  the  pleading  will  be  susceptible  of  denial  by  answer, 
so  that,  upon  being  so  traversed,  a  distinct  issue  of  fact 
will  be  formed  for  trial.  Material  facts  should  be  shown 
by  direct  and  issuable  averment,  not  merely  left  to  iufer- 
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encc,  and  not  pleaded  by  way  of  recitals.  In  such  an 
action  as  the  one  at  bar,  title,  being  a  material  and  travers- 
able fact,  must  be  clearly  and  directly  alleged  with  cer- 
tainty to  a  common  intent. 

''It  is  a  familiar  rule  of  pleading  that  a  demurrer  ad- 
mits only  such  facts  as  are  suflSciently  pleaded,  and  it  is 
quite  as  well  settled  that  facts  must  be  directly  averred,  and 
not  pleaded  by  way  of  recitals."  Indiana,  etc.,  B.  Co.  v. 
Adamson  (1888),  114  Ind.  282,  284.  It  must  be  admitted 
that  the  objection  urged  by  counsel  for  the  appellants,  that 
the  appellee  is  not  directly  alleged  to  be  the  ovnier  of  the 
real  estate  in  question,  is  not  without  foundation. 

We  will  not  take  special  notice  of  other  features  of  the 
complaint,  or  questions  thereunder,  which  counsel  have 
somewhat  meagerly  argued,  and  which  may  be  more 
definitely  raised  upon  a  more  carefully  prepared  complaint. 

Judgment  reversed. 


Elkhart  Paper  Company  v.  Fulkerson. 

[No.  5,001.    Filed  October  6,  1905.] 

L  Judgment. — Res  Judicata. — Parties. — Issues. — The  decree  in 
a  suit  commenced  in  1887  to  determine  the  rights  and  priorities 
of  persons  using  waters  from  a  reservoir  is  not  res  judicata  in 
an  action  by  a  lessee  of  one  of  the  parties  thereto  against  an- 
other party  to  such  suit,  for  damages  for  wrongfully  depriving 
such  lessee,  in  1895  and  1896,  of  the  water  to  which  he  was 
entitled,    p.  225. 

2.  Evidence. — Damages. — Depriving  Plaintiff  of  Water. — Decree 
Defining  Rights. — A  prior  decree  defining  the  respective  rights 
of  the  plaintiff  and  defendant  to  the  use  of  water  from  a  reser- 
voir is  admissible  in  an  action  for  the  defendant's  deprivation 
of  plaintiff  of  a  proper  share  of  such  water,    p.  225. 

3.  Appeal  and  Error. — Weighing  Evidence. — The  Appellate 
Court  will  not  weigh  conflicting  evidence  in  a  case  triable  by 
jury.    p.  225. 

4.  Damages.  —  Negligence.  —  Joint  Tort-Feasors.  —  Liability.  — 
Where  several  persons  are  entitled  to  take  certain  amounts  of 
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water  from  a  reservoir,  and  the  wrongful  and  excessive  use  by 

some  deprives  plaintiff  of  his  proper  supply,  he  has  a  joint  and 
several  right  of  action  for  damages,     p.  226. 

5.  Damages. — Excessive, — Where  defendant  wrongfully  deprived 
plaintiff  of  water  to  run  his  mill  for  167  days  and  the  rental 
value  of  the  mill  was  from  $25  to  $30  per  day,  a  judgment  for 
$4,000  is  not  excessive,    p.  227. 

6.  Trial. — Instructions, — Damages, — Use  of  Water  from  Reser- 
voir,— Where  plaintiff,  a  user  in  the  first  priority,  of  the  water 
in  a  reservoir,  sued  defendant,  a  user  in  the  fifth  and  sixth 
priorities,  for  damages  for  depriving  plaintiff  of  his  share  of 
the  water,  an  instruction  that  the  users  in  the  second,  third  and 
fourth  priorities  had  the  right  to  use  their  shares  so  long  as 
they  did  not  interfere  with  plaintiff's  rights,  is  not  erroneous, 
p.  228. 

7.  Same. — Instructions. — Irrelevant, — Giving  an  irrelevant  in- 
struction which  misleads  or  confuses  is  reversible,  but  where  it 
causes  no  injury  it  is  harmless;  and  an  instruction  correctly 
stating  the  law,  with  some  evidence  to  support  it,  is  not  re- 
versible,   p.  229. 

8.  Same. — Instructions, — Depriving  Plaintiff  of  Water. — Plain- 
tiff's Duty, — An  instruction,  in  an  action  for  damages  for  de- 
fendant's depriving  plaintiff  of  water  to  run  his  mill,  stating  that 
it  was  plaintiff's  duty  to  use  all  of  his  water-wheels  in  an  effort 
to  get  his  part  of  the  water,  if  they  could  be  used  to  run  the  mill, 
but  if  he  was  wrongfully  deprived  of  water  by  defendant  he 
would  not  be  bound  to  change  or  rearrange  his  mill  to  get 
his  part  of  the  water,  is  not  erroneous,  the  evidence  showing  that 
his  water-wheels  were  of  the  latest  and  most  approved  make 
and  that  he  was  entitled  a^  of  right  to  a  certain  amount  of 
water  which  he  was  not  getting,    p.  229. 

From  Elkhart  Circuit  Court;  Joseph  D.  Ferrall,  Judge. 

Action  by  Fremont  Fulkerson  against  the  Elkhart  Paper 
Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed, 

Van  Fleet  &  Van  Fleet,  for  appellant. 
•   Anthony  Deahl,  B,  F.  Deahl  and  Arthur  Darling,  for 
appellee. 

Myers,  P.  J. — At  the  time  of  the  commencement  of 
this  action  and  for  some  time  prior  thereto  appellee  was 
the  lessee,  and  Sage  &  Sage  lessors  of  a  flour-mill  in  the 
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city  of  Elkhart,  propelled  by  water  furnished  by  means  of 
a  canal  or  race  from  the  St.  Joseph  river.  Appellant 
owned  a  paper-mill  run  by  water  taken  from  the  same  canal, 
at  a  point  above  the  mill  of  appellee.  Appellee  claimed 
.that  appellant  took  water  which  rightfully  belonged  to  him, 
and  by  reason  of  the  unlawful  appropriation  of  the  water 
by  appellant  he  was  compelled  to  close  his  mill  during 
certain  months  of  the  years  1895  and  1896,  to  his  damage 
in  an  amount  equal  to  the  reasonable  rental  value  of  such 
mill  while  so  disabled  by  the  cause  stated.  An  answer  of 
general  denial  to  the  complaint  formed  the  issue.  This 
issue  was  submitted  to  a  jury,  resulting  in  a  verdict  for 
appellee  in  the  sum  of  $4,000.  Judgment  followed  the 
verdict 

The  only  error  assigned  in  this  court  is  the  overruling 
of  appellant's  motion  for  a  new  trial.  While  this  motion 
contains  many  grounds  for  a  new  trial,  our  inquiry  will  be 
limited  to  the  ones  here  discussed  by  it. 

(1)  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence.  The  undisputed  facts  are:  There  were 
certain  land  and  water  rights  and  a  water-power  created 
by  a  dam  across  the  St.  Joseph  river  in  the  city  of  Elk- 
hart, Indiana,  owned  by  the  Elkhart  Hydraulic  Company. 
This  dam,  at  an  ordinary  stage  of  the  river,  furnished 
about  1,200  horse-power  of  water.  The  hydraulic  company 
conveyed  in  fee  certain  portions  of  this  land  and  water- 
power,  giving  to  the  first  grantee  a  priority  of  right  in  the 
use  of  water,  and  to  the  second  grantee  a  second  priority, 
and  so  on'  in  seven  different  grants,  thus  making  seven 
priorities  in  the  use  of  water,  the  company  retaining  the 
surplus.  It  took  1,118%  horse-power  of  water  to  satisfy 
the  seven  grants,  as  found  and  fixed  by  the  Elkhart  Circuit 
Court  in  its  decree  in  the  case  of  the  Elkhart  Hydraulic 
Company  v.  Sage  &  Sage  and  others,  entered  November  9, 
1896,  and  which  is  in  full  force  and  effect  in  substance  as 
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follows:  The  first  priority  to  Sage  &  Sage,  113%  horse- 
power. The  second  priority  to  Kulp  &  Ummell,  37i/->  horse- 
power. The  third  priority  to  the  St.  Joseph  Hydrajilic  Com- 
pany, which  includes  the  Home  Electric  Light  &  Power 
Company  and  all  plants  on  the  north  side  of  the  river,  the, 
right  to  one-third  of  all  of  the  water  in  the  St.  Joseph  river 
above  the  dam,  subject  to  the  first  and  second  priorities,  or, 
upon  a  basis  of  1,118''54  horse-power,  the  use  of  water  for 
322  V2  horse-power.  The  fourth  priority  to  the  Muzzy 
Starch  Company,  30  horse-power.  The  fifth  priority 
to  Charles  G.  Conti,  30  horse-power.  Excelsior  Starch 
Manufacturing  Company,  45  horse-power;  Muzzy  Starch 
Company,  30  horse-power;  Owens  &  Campbell,  115  horse- 
power; Elkhart  Paper  Company  (appellant),  102 V2  horse- 
power; and  the  successors  of  one  Ilubler,  ?!/>  horse-power 
— with  equal  priorities  to  all  mentioned  in  this  class.  The 
sixth  priority  to  the  Excelsior  Starch  Manufacturing  Com- 
pany, 60  horse-power;  the  Elkhart  Paper  Company  (appel- 
lant), 60  horse-power;  Owens  &  Campbell,  45  horse-power; 
the  Muzzy  Starch  Company,  30  horse-power;  the  Globe 
Tissue  Paper  Company,  60  horse-power — with  equal  prior- 
ities to  all  in  this  class.  The  seventh  priority  to  the  Elk- 
hart Knitting  Company,  30  horse-power. 

By  this  same  decree  the  court  fixed  the  number  of  cubic 
feet  of  water  per  minute  for  each  horse-power  that  each 
party  was  entitled  to  under  a  head  of  eight  feet  and  up- 
wards of  water.  The  decree  also  provides  that  in  no  case 
shall  the  water  be  drawn  down  more  than  six  inches  below 
the  effective  crest  of  the  dam,  and  if  there  is  not  sufficient 
water  to  furnish  all  the  parties  with  water  to  which  they 
are  entitled  under  the  decree,  then  the  water  is  to  be  shut 
off  in  the  inverse  order  of  the  priorities  as  in  the  decree 
fixed,  until  those  having  prior  rights  shall  have  the  amount 
which  they  are  entitled  to  receive. 

The  course  of  the  St.  Joseph  river  at  the  point  in  con- 
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troversv  is  from  east  to  west.  The  water  was  taken  from 
the  river  by  means  of  one  main  race  on  the  north  side  and 
one  on  the  south  side  of  the  river,  each  race  being  fur- 
nished with  water  from  a  pond  created  by  a  dam  across 
the  river.  Of  the  plants  taking  water  for  power  from  the 
main  race  on  the  south  side  of  the  river,  the  appellant's 
mill  was  nearest  to  the  race  intake,  and  appellee's  mill  the 
last  one,  or  the  one  farthest  away  from  the  intake.  The 
others  were  located  between  these  two.  There  is  evidence 
that  all  of  these  mills,  for  lack  of  water,  were  compelled 
to  close  down  a  part  of  the  time  covered  by  the  complaint, 
except  appellant's  mill,  which  ran  all  the  time,  except  when 
closed  for  repairs,  as  did  also  the  Home  Electric  Light  & 
Power  Company. 

The  testimony  of  appellee  was  that  "occasionally  the 
paper  mill  shut  down  to  make  repairs,  and  we  would  have 
ten  or  eleven  feet  of  water  then.  Well,  when  would  any- 
body else  Stop  ?  A.  When  anybody  else  stopped,  it  would 
not  make  so  much  difference,  there  was  not  so  much  of  an 
increase  in  the  quantity  of  water.  Wlio  was  broke  down 
so  you  could  have  ten  or  eleven  feet  of  water  ?  A.  The 
Elkhart  paper  mill.  Who  else?  A.  Others  would  break 
down;  but  I  say  we  could  not  notice  them.  Did  you  have 
more  water  then  when  others  shut  down?  A.  Well,  not 
to  make  enough  difference  to  amount  to  anything." 

There  is  evidence  that  from  January  15  to  February  15, 
1895,  the  water  was  from  three  to  five  feet  below  the  crest 
of  the  dam,  and  that  from  the  middle  of  May  to  the  mid- 
dle of  November,  1895,  and  from  August  to  October,  1896, 
both  inclusive,  appellee  had  water  to  run  but  a  small 
portion  of  the  time,  during  all  of  which  time,  except  dur- 
ing the  month  of  August,  1895,  while  the  hydraulic  com- 
pany was  making  repairs  and  while  there  was  no  water 
in  the  race  appellant  was  using  from  250  to  400  horse- 
power of  water,  except  in  August,  September  and  October, 
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1896,  when  it  used  water  suflScient  to  produce  500  horse- 
power, and  the  water  was  from  two  to  four  feet  below  the 
crest  of  the  dam.  There  is  evidence  tending  to  show  that 
appellee's  mill  could  have  been  operated  to  its  full  rating 
with  water  sufficient  to  produce  110  horse-power.  There 
is  evidence  in  the  record  tending  to  prove  that  the  water 
used  by  appellant  over  and  above  the  amount  authorized  in 
its  grants  was  the  cause  of  appellee's  damage. 

Appellant's  grant,  as  found  by  the  decree  of  the  court 
heretofore  referred  to,  gave  it,  all  told,  the  use  of  water  suffi- 
cient to  produce  1621^  horse-power,  subject  to  certain 
priorities,  and  there  is  evidence  that  it  used  water  sufficient 
to  produce  from  87^^  to  3371/2  horse-power  in  excess  of 
its  authorized  amount.  The  lease  of  appellee  is  of  date 
July  6,  1894,  operative  from  September  1,  1894,  and 
contains  the  following  stipulation:  "Also  all  rights  to 
water  and  water-power  held  by  first  party  as  lessees  of  the 
Elkhart  Hydraulic  Company  for  water  and  water-power 
for  the  purpose  of  propelling  the  machinery  of  said  mill; 
it  being  agreed  that  said  second  party  shall  have,  during 
the  existence  of  this  lease,  the  same  right  to  use  said  water 
and  water-power  that  said  first  party  would  have  if  this 
lease  had  not  been  made,  and  that  such  use  of  said  water 
and  water-power  by  said  second  party  shall  be  subject  to 
all  the  restrictions,  limitations,  conditions,  liabilities  and 
priorities  that  its  use  by  said  first  party  would  be  subject  to 
if  this  lease  were  not  made." 

The  case  of  the  Elkhart  Hydraulic  Company  against 
Sage  &  Sage  and  others  was  filed  at  the  October  term, 
1887,  of  the  Elkhart  Circuit  Court,  and  by  this  suit  the 
plaintiffs  therein  sought  to  fix  the  priorities  in  the  use 
of  water  as  authorized  by  said  several  grants,  and  to  have 
provided  means  by  which  the  use  of  water  by  the  parties 
authorized  in  said  several  grants  could  be  regulated,  and 
for  injimctive  relief  against  excessive  use  of  water,  and  for 
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damages  accrued  to  said  plaintiff  by  reason  of  such  excessive 
use  of  water.  The  pleadings  and  judgment  in  that  case  were 
introduced  as  a  part  of  the  evidence  in  the  case  at  bar. 

Appellant  now  contends  that  this  evidence  conclusively 

shows  that  the  matters  now  being  litigated  were  adjudicated 

in  the  Elkhart  Hydraulic  Company  case,  and  that 

1.  it  is  entitled  to  the  benefit  of  this  defense.     To  the 
hydraulic  company  case  appellee  was  not  a  party. 

The  question  here  being  one  of  appellee's  damages,  which 
was  not  in  issue  in  that  case,  and,  so  far  as  we  know  from 
the  record  now  before  the  court,  he  had  no  knowledge  of 
that  controversy,  and  therefore  his  rights  to  damages  were 
not  adjudicated.  Under  his  lease  from  Sage  &  Sage  he 
obtained  their  right  to  the  use  of  the  water  taken  from  the 
St  Joseph  river  under  their  grant  from  the  hydraulic  com- 
pany, and  that  right  was  fixed  by  the  court  in  the  hydraulic 
company  case. 

Under  the  issues  in  the  case  at  bar,  the  pleadings  and 

decree  in  that  case  were  properly  admitted  in  evidence  for 

the  purpose  of  establishing  the  rights  of  Sage  & 

2.  Sage,  but  not  for  the  purpose  of  proving  former  ad- 
judication of  the  matters  set  up  in  this  action,  as  no 

such  issue  is  tendered.  Crum  v.  Rea  (1896),  14  Ind.  App. 
379;  Denney  v.  State,  ex  rel  (1896),  144  Ind.  503,  537, 
31  L.  R.  A.  726;  Louisville,  etc.,  R.  Co.  v.  Cauley  (1889), 
119  Ind.  142;  Westfield  Gas,  etc.,  Co.  v.  Nohlesville,  etc.. 
Gravel  Road  Co.  (1895),  13  Ind.  App.  481,  55  Am.  St. 
244.  Adhering  to  the  decisions  above  cited,  appellant's 
contention  of  res  adjudicata  is  not  well  taken. 

On  the  question  of  evidence  to  support  the  verdict,  this 

court  only  takes  cognizance  when  there  is  no  evidence  to 

support  the  same,  as  then  it  becomes  a  question  of 

3.  law;  otherwise  it  is  a  question  of  fact  for  the  jury 
and  the  trial  court  to  determine.     Cincinnati,  etc., 

R.  Co.  V.  Madden  (1893),  134  Ind.  462. 

Vol.  36—15 
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The  following  interrogatory  was  submitted  to  the  jury: 
"No.  5.     What  percentage  or  proportion  of  the  water  of 

which  plaintiff  was  wrongfully  deprived,  as  alleged 
4.     in  his  complaint,  was  taken  by  defendant  ?    A.   One 

hundred  per  cent."  The  appellant  bitterly  com- 
plains of  this  answer,  and  insists  that  the  uncontradicted 
evidence  shows  that  other  parties  were  using  water  from  the 
same  source  as  appellant  during  the  time  covered  by  appel- 
lee in  his  complaint.  If  tliere  is  any  evidence  authorizing 
the  answer,  there  can  be  no  reasonable  grounds  upon  which 
to  argue  the  question  of  lack  of  evidence  to  support  the 
verdict.  If  the  amount  of  water  used  by  appellant  in  excess 
of  what  it  is  authorized  to  use  under  its  grants  was  the  sole 
cause  of  appellee's  damage,  then  the  answer  of  the  jury  to 
the  interrogatory  was  right,  as  a  reasonable  inference  or 
conclusion  drawn  from  the  evidence.  But,  aside  from  the 
question  as  to  whether  there  is  evidence  in  the  record  au- 
thorizing such  an  answer,  we  are  unable  to  agree  with  ap- 
pellant's theory,  granting  that  the  proof  does  show  the 
taking  of  some  water  by  other  mill  users  at  different  points 
along  the  race  after  it  passed  appellant  and  before  reaching 
appellee,  that  each  was  liable  only  for  the  injury  by  each 
committed.  It  seems  to  us,  from  the  uncontradicted  facts 
and  the  evidence  in  this  case,  that  all  parties  using  water 
after  it  fell  six  inches  below  the  effective  crest  of  the  dam 
were  doing  so  in  violation  of  appellee's  rights,  and  while 
the  water  was  taken  from  different  points  along  the  race, 
yet,  as  a  matter  of  fact,  it  was  being  taken  by  all  at  the  same 
time  from  the  same  general  source  of  supply.  There  is  evi- 
dence which  tends  to  show  that  when  the  head  water  or  the 
water  in  the  pond  was  below  a  certain  depth,  to  wit,  eight 
feet,  its  use  for  the  purpose  there  collected  would  be  to  a 
certain  extent  a  waste.  The  irregular  use  of  water  by  the 
parties,  other  than  appellant  and  the  Home  Electric 
Light  &  Power  Company,  taking  water  from  the  general 
source  of  supply  at  the  varying  stages  of  the  water  during 
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the  time  for  which  appellee  claims  damages  makes  it  very 
difficult,  and  it  might  be  said  impossible,  to  determine  just 
what  proportion  of  the  water  each  used ;  and  under  such  cir- 
cumstances, although  the  acts  of  each  may  have  been  sepa- 
rate and  independent,  yet  it  can  not  be  said  that  they 
together  were  not  the  direct  cause  of  the  single  injury  of 
which  appellee  complains,  and,  this  being  true,  either  is 
responsible  for  such  injury.  Westfield  Gas,  etc,  Co.  v. 
Abemathy  (1893),  8  Ind.  App.  73,  80;  City  of  Valparaiso 
V.  Moffitt  (1895),  12  Ind.  App.  250,  54  Am.  St.  522; 
Slater  v.  Mersereau  (1876),  64  N.  Y.  138;  South  Bend 
Mfg.  Co.  V.  Liphart  (1895),  12  Ind.  App.  185. 

In  the  latter  case  this  court  said:  ^^Intention,  purpose, 
and  concert  of  action  is  usually  necessary  to  create  joint  lia- 
bility between  tort-feasors.  But  there  is  a  class  of  cases  in 
which,  although  the  negligent  acts  are  separate  and  distinct, 
they  are  concurrent  in  place  and  time  and  which  result  in 
producing  a  single  injury.  *  *  *  It  would  be  impos- 
sible to  apportion  the  damages  between  the  two  acts  of  negli- 
gence or  determine  the  amount  produced  by  each.  The  case 
is  analagous  to  that  of  an  injury  produced  by  the  collision 
of  two  railroad  trains  under  different  ownership  and  man- 
agement, caused  by  the  concurring  negligence  of  both  com- 
panies. Each  company  is  jointly  and  severally  liable  for 
the  whole  injury."  The  law  does  not  permit  one  person  to 
shield  himself  from  liability  for  an  act  resulting  in  injury 
by  reason  of  the  fact  that  some  other  person  has  at  the  same 
time  contributed  to  producing  the  same  injury;  nor  will 
the  fact  that  plaintiff  is  prosecuting  his  suit  against  the  one, 
instead  of  both,  avail  the  defendant  to  defeat  a  recovery. 
South  Bend  Mfg.  Co.  v.  Liphart,  supra. 

(2)     Appellant  contends  that  the  damages  assessed  were 

excessive.     There  is  evidence  tending  to  show  that  the  fair 

rental  value  of  appellee's  mill  was  from  $25  to  $30 

5.  per  day,  and  the  number  of  days  lost  by  appellee 
167.     From  this  evidence  it  will  be  seen  that  the 
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jury  had  a  basis  upon  which  to  assess  the  amount  of  damagei 
stated  in  the  verdict,  and  the  finding  is  not  erroneous. 

(3)  Appellant  contends  that  the  fifth  instruction  given 
by  the  court  on  its  own  motion  is  erroneous.  The  instruc- 
tion reads  as  follows:  "If  you  find  from  the  evi- 
6.  dence  that  the  parties  having  the  second,  third  and 
fourth  priorities  of  right  to  said  water  used  the 
water,  but  by  their  use  of  it  did  not  use  more  than  they 
had  a  right  to,  and  did  not  interfere  with  plaintiff's  rights, 
then  they  would  have  the  right  so  to  do."  It  is  in  evidence 
that  the  appellant's  use  of  water  came  within  the  fifth  and 
sixth  priorities  as  fixed  by  the  court  in  its  decree  in  the 
hydraulic  company  case,  and  that,  in  case  of  an  insufficient 
supply  for  all  the  users,  and  to  maintain  the  water  in  the 
pond  within  six  inches  of  the  crest  of  the  dam,  the  users 
coming  within  the  seventh,  sixth,  fifth  and  so  on  should 
cease  using  water  in  the  inverse  order  of  their  priorities, 
until  the  main  head  of  water  could  be  maintained  as  afore- 
said, and  those  supplied  in  the  use  of  water  in  the  order  of 
their  priorities  in  the  amount  as  fixed  by  the  court  in  its 
decree.  It  also  appears  that  appellee  had  the  right  of  the 
first  priority,  and  the  second,  third  and  fourth  had  a  su- 
perior right  to  those  in  the  fifth  and  sixth;  and  as  appel- 
lant's right  comes  within  the  latter  two  priorities,  and  with 
the  evidence  tending  to  prove  that  it  used  from  250  to  500 
horse-power  at  a  time  when  the  water  was  not  maintained  in 
the  pond  as  it  should  have  been,  and  that  appellee  had  not 
sufficient  water  to  run  his  mill,  except  when  appellant  closed 
down,  and  then  the  water  would  raise  to  a  head  of  from  ten 
to  eleven  feet,  the  jury  might  have  reasonably  drawn  the 
inferences  from  such  evidence  that  there  was  sufficient  water 
in  the  St.  Joseph  river  to  maintain  the  water  at  the  requircvl 
depth,  and  to  furnish  the  users  in  the  first  four  prioritie.-; 
(luring  the  time  complained  of  the  amount  to  which  they 
were  entitled  without  interfering  with  the  rights  of  appellee. 


MAY  TERM,  1905.  229 


Elkhart  Paper  Co.  v.  Fulkerson — 36  Ind.  App.  219. 

With  this  view  of  the  record,  we  can  not  say  that  the  in- 
struction is  not  pertinent  to  the  evidence,  or  not  along  the 
lines  of  what  the  evidence  tends  to  show. 

We  are  well  aware  of  that  line  of  cases  holding  that, 

where  the  instruction  is  not  applicable  to  the  evidence  and 

is  liable  to  mislead  and  confuse  the  jury,  it  is  error 

7.  and    cause    for    reversal.     McMahon    v.    Flanders 
(1878),  64  Ind.  334;  Moore  v.  State  (1879),  65 

Ind.  382;  Summerlot  v.  Hamilton  (1889),  121  Ind.  87; 
Reed  v.  State  (1895),  141  Ind.  116.  There  is  also  a  series 
of  cases  holding  that  where  it  is  apparent  that  the  irrelevant 
instruction  does  not  injure  the  complaining  party,  such 
error  will  not  be  sufficient  cause  to  reverse  the  judgment. 
Robinson  v.  State  (1899),  152  Ind.  304;  Reed  v.  State, 
supra.  It  is  also  the  law  that  an  instruction  which  correctly 
states  the  law,  with  some  evidence  tending  to  support  it,  will 
not  be  considered  reversible  error.  McFadden  v.  Ferris 
(1893),  6  Ind.  App.  454;  State,  ex  rel,  v.  Carey  (1899), 
23  Ind.  App.  378;  Harris  v.  State  (1900),  155  Ind.  265. 
The  giving  of  this  instruction  was  not  reversible  error. 

(4)     Appellant  complains  of  the  eighth  instruction  given 

by  the  court  upon  its  own  motion.     This  instruction  reads 

as  follows :    "If  you  find  from  the  evidence  that  at 

8.  a  certain  time,  alleged  in  the  complaint,  the  water  at 
the  plaintiff's  mill  became  so  low  that  he  could  not 

get  113%  horse-power  on  four  wheels  which  he  was  using, 
and  that  he  had  six  wheels  in  his  flume,  I  instruct  you  that 
it  was  his  duty  to  make  use  of  the  two  other  said  water- 
wheels  in  an  effort  to  get  his  113%  horse-power,  provided 
vou  find  from  the  evidence  that  the  mill  was  so  constructed 
and  the  wheels  so  connected  therewith  that  they  could  be 
used  in  operating  the  mill  to  manufacture  flour ;  but  if  you 
find  from  the  evidence  that  the  plaintiff's  amount  of  water 
was  diminished  by  the  wrongful  act  of  the  defendant,  he 
would  be  under  no  obligation  to  change  or  rearrange  his  mill 
in  order  to  get  his  full  portion  of  water." 
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Appellant  contends  that  by  this  instruction  it  was  made 
responsible  for  the  faulty  construction  of  appellee's  mill; 
"that  appellee  was  only  entitled  to  have  a  specified  number 
of  cubic  inches  of  water  per  minute,  varying  inversely  as 
his  head  varied ;  and  that  he  was  not  entitled  to  water  suffi- 
cient to  run  his  particular  wheels  with  such  a  power  and 
speed  as  to  manufacture  flour."  While  we  agree  with  appel- 
lant that  it  is  quantity  of  water  which  fixes  the  horse-power, 
yet,  in  our  opinion,  the  instruction  is  not  subject  to  the 
criticism  placed  upon  it.  The  instruction  was  given  in  the 
light  of  the  evidence,  which  tends  to  show  that  appellee's 
mill  throughout,  including  the  water-wheels,  was  in  the  best 
of  repair,  and  under  a  head  of  eight  feet  of  water  entitled 
him  to  82.75  cubic  feet  of  water  per  minute  for  each  horse- 
power, and  that  his  mill  could  have  been  run  at  full  rating 
on  a  little  less  than  the  power  to  which  he  was  thus  entitled. 
In  case  of  a  greater  head  of  water  he  was  entitled  to  a  less 
number  of  cubic  feet  per  minute;  but,  in  all  events,  the 
minimum  head  of  eight  feet  was  to  be  maintained  before  its 
use  by  others  was  authorized  at  all. 

It  appears  from  the  evidence  that  in  the  flume  of  appel- 
lee's mill  there  are  six  water-wheels — two  thirty-five-inch, 
one  forty-inch  and  two  forty-eight-inch — all  known  as 
standard  wheels — and  one-  forty-four-inch,  known  as  a 
special  wheel.  Appellee's  plant  was  a  flour  mill.  The  two 
forty-eight-inch  and  the  one  forty-four-inch  water-wheels 
under  an  eight-foot  head  of  water  furnished  power  sufficient 
to  run  the  mill  for  the  manufacture  of  flour,  when  with  less 
than  an  eight-foot  head  of  water  the  forty-inch  wheel  was 
added.  The  other  wheels  were  attached  to  and  ran  other 
parts  of  the  mill,  but,  when  necessary,  on  account  of  low 
water,  these  parts  could  be  disconnected,  and  all  of  the  water 
used  on  the  four  wheels,  furnishing  power  to  manufacture 
flour. 

The  uncontradicted  evidence  shows  that  during  the  time 
appellee's  mill  was  closed  down  he  had  not  to  exceed  four 
and  one-half  to  five-foot  head  of  water,  and  that  he  did  some 
work  under  a  six-foot  head!     The  wheels  used  by  appellee 
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were  of  the  James  Leffel  &  Company  make.  Tables  of  this 
make  of  wheels  were  introduced  in  evidence,  showing,  so 
far  as  applicable  to  this  case,  the  following: 

CAPACmr  OP  WHEELS 


style  and 
Siseof 
Wbeeb 

Head  in 
Feet 

6 

6 

7 

8 

9 

standard 
86 

Power 
Water 
Speed 

8H 
1074 
88 

11% 
1186 
96 

14H 
1289 
104 

17H 
1882 

111 

20)4 
1467 
118 

Standard 
40 

Power 
Water 
Speed 

11 

1890 

77 

16 
1680 

84 

19 

1716 

91 

28 

1817 
97 

27 

1916 

103 

standard 
48 

Power 
Wat^ 
Speed 

16 

2022 

68 

21H 
2260 
68 

27 
2487 

74 

88 

2607 
80 

89 

2788 
86 

Special 
44 

Power 
Water 
Speed 

19 

2401 

70 

26 
2688 

77 

82 

2869 

88 

89 

8081 

89 

46Vi 
8266 
94 

Power — ^Hone  power.    Water — Cubic  feet  per  minute. 
Speed^Bevolutions  per  minute. 

From  this  table  it  will  be  seen  that  the  three  wheels  in 
use  under  a  head  of  eight  feet  of  water  will  produce  105 
horse-power  by  the  use  of  8,295  cubic  feet  of  water  per 
minute,  when,  according  to  appellant's  admission,  he  was 
entitled  to  9,402.80  cubic  feet  of  water  per  minute.  Under 
a  head  of  six  feet  of  water  and  the  four  wheels  in  use  83 
horse-power  could  be  produced,  which  was  insufficient  to 
run  the  mill.  Under  a  five-foot  head  all  of  the  wheels  com- 
bined would  give  only  79  horse-power,  but,  inasmuch  as 
appellee  was  to  have  a  specified  number  of  cubic  feet  of 
water  per  minute  for  each  horse-power,  appellant  claims 
that  under  a  five-foot  head  of  water  he  was  entitled  to  15,018 
cubic  feet  per  minute,  and  at  a  four-foot  head,  18,770  cubic 
feet  per  minute,  and  before  he  would  be  entitled  to  recover 
he  must  show  that  he  could  not  get  the  number  of  cubic  feet 
of  water  per  minute  awarded  him  by  the  decree  in  the 
hydraulic  company  case.  As  we  have  said,  the  minimum 
head  of  water  was  fixed  at  eight  feet,  and  the  maximum 
number  of  cubic  feet  of  water  to  which  appellee  was  entitled 
was  fixed  at  82.75  cubic  feet  per  minute  for  each  horse- 
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power;  under  a  head  of  8V2  feet,  77.86  cubic  feet  per 
minute;  and  under  a  head  of  nine  feet,  73.53  cubic  feet  per 
minute  for  each  horse-power.  It  is  apparent  that  appellee's 
mill  was  constructed  with  the  view  of  being  run  by  the 
power  that  an  eight-foot  head  of  water  would  furnish.  That 
right  was  preserved  to  him  by  his  lease  from  Sage  &  Sage, 
and  they  in  turn  were  protected  against  all  other  users,  in- 
cluding appellant,  by  the  decree  in  the  hydraulic  company 
case.  It  does  not  lie  with  appellant  to  say  that  appellee 
might  have  reconstructed  his  mill,  flume  and  wat«r-wheels, 
and  by  the  erection  of  additional  water-wheels  and  upon 
some  theory  purely  speculative  a  head  of  water  might  have 
been  maintained  at  four  feet,  thereby  giving  him  suflScient 
water  to  run  his  mill.  It  is  not  what  appellee  might  have 
done.  It  is  a  question  of  what  his  rights  are  under  the  facts 
that  appellant  is  legally  bound  to  respect.  Therefore  the 
instruction  in  question,  fairly  construed,  refers  to  the  quan- 
tity of  water  obtainable  by  appellee,  and  is  not  objectionable. 

(5)  Appellant  insists  that  the  court  erred  in  the  admis- 
sion and  rejection  of  certain  testimony.  We  have  carefully 
examined  the  record  relative  to  these  grounds  for  a  new 
trial,  and,  without  extending  this  opinion  to  any  greater 
length,  we  deem  it  sufficient  to  say  that  we  find  no  error 
in  the  record  upon  this  question  authorizing  us  to  reverse 
the  judgment  of  the  lower  court.  Therefore,  in  vie'W  of 
all  the  evidence  and  uncontested  facts  which  appear  from 
the  record  in  this  case,  a  correct  conclusion  was  reached  by 
the  trial  court,  and  the  judgment  should  stand. 

Judgment  affirmed. 
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Shayeb  V.  Home  Telephone  Company. 

[No.  5,421.    Filed  October  6,  1905.] 

1.  Master  and  Servant. — Employers*  Liability  Act. — Dtie  Care. 
— Under  §7083  Bums  1901,  Acts  1893,  p.  294,  §1,  the  servant 
is  bound  to  exercise  due  care  and  diligence  in  the  service,    p.  236. 

2.  Same — Aasumptuni  of  Risk, — The  servant  assumes  the  risk 
of  all  obvious  dangers  in  the  scope  of  his  employment,    p.  237. 

3.  Same. — Order  of  Foreman. — Presumption. — Limits  of  Rule. — 
The  presumption  is  that  the  servant,  acting  under  the  orders 
of  his  foreman,  will  not,  without  notice,  be  subjected  to  injury, 
but  this  rule  does  not  apply  where  the  danger  is  obvious,    p.  237. 

4.  Pleading. — Complaint. — Master  and  Servant. — Assumption  of 
Risk. — Specific  Allegations  Controlling  General. — Where  a  com- 
plaint for  damages  on  account  of  injuries  by  the  falling  of 
telephone  poles  shows  that  the  master  ordered  the  servant,  in 
unloading  a  car  of  telephone  poles,  to  cut  the  stay  wire  of  a 
standard  which  held  the  poles  on  the  car,  such  servant  knowing 
the  purpose  thereof,  and  there  was  nothing  to  prevent  his  see- 
ing the  dangers  connected  therewith,  and  he  was  twenty  years 
old  and  of  average  intelligence,  such  complaint  is  bad,  though  it 
contains  a  general  allegation  that  plaintiff  did  not  know  of  such 
dangers,  that  he  was  inexperienced,  and  that  such  facts  were 
known  to  defendant,    p.  237. 

From  Clinton  Circuit  Court;  Joseph  Clayhaugh,  Judge. 

Action  by  Earl  T.  Shaver  against  the  Home  Telephone 
Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Affirmed. 

Crane  &  McCahe,  for  appellant. 
Finley  P.  Mount,  for  appellee. 

Robinson,  J. — Appellant  appeals  from  a  judgment 
against  him  on  a  demurrer  to  his  complaint  asking  damages 
for  a  personal  injury.  Appellant  was  working  under  the 
direction  of  a  foreman,  and  was  injured  while  unloading 
a  carload  of  telephone  poles.  It  is  averred  that  the  poles, 
from  twenty-five  to  thirty-five  feet  long  and  ten  to  fifteen 
inches  in  diameter,  were  loaded  lengthwise  on  a  flat-car, 
pil^d  up  about  eight  feet  high  and  held  in  place  by  wooden 
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standards  at  the  sides  of  the  car.  These  standards  were 
placed  three  on  each  side  of  the  car,  one  at  the  middle  and 
one  near  each  end,  and  were  stayed  in  pairs  with  wires  ex- 
tending transversely  across  the  car ;  one  of  such  wires  being 
near  the  top,  and  the  other  near  the  middle  of  the  stand- 
ards. The  wires  attached  to  the  middle  of  the  standards  had 
been  fastened  when  the  car  was  about  half  loaded,  and  the 
remainder  of  the  load  was  placed  on  top  of  these  wires,  so 
that  the  weight  of  the  poles  drew  the  middle  and  upper 
part  of  the  standards  inward,  tightly  binding  the  load  to- 
gether. Appellant  was  employed  as  one  of  a  number  of 
men  to  assist  in  unloading  the  poles,  and  he  and  the  other 
laborers  were  at  all  times  subject  to,  and  were  bound  to  con- 
form to,  the  order  and  direction  of  one  Ramsey,  who  was 
employed  by  appellee  for  the  purpose  of  having  charge  and 
control  of,  and  who  had  charge  and  control  of,  the  laborers, 
and  who  was  appellee's  only  representative  present  at  and 
in  charge  of  the  work  of  unloading  the  car.  Ramsey  ordered 
certain  laborers  to,  and  they  did,  cut  all  the  wire  stays,  ex- 
cept the  lower  stay  across  the  middle  of  the  car,  and  also 
cut  near  the  floor  of  the  car  all  the  standards  on  the  west 
side  of  the  car  except  the  center  standard.  Thereupon  three 
or  four  of  the  men,  in  obedience  to  Ramsey's  order  and  di- 
rection, attached  a  wire  to  the  top  of  this  remaining  stand- 
ard, and,  by  pulling  thereon,  attempted,  but  were  unable, 
to  break  the  same,  and  were  unable  to  break  the  standard 
after  one  of  the  men  had  cut  into  and  weakened  it  near  the 
floor  of  the  car.  After  several  unsuccessful  efforts  had  been 
so  made  to  break  the  standard,  Ramsey  negligently  ordered 
appellant  to  take  an  ax  and  go  in  by  the  side  of  the  car 
and  cut  the  stay  wire.  At  that  time  the  poles  remained  on 
the  car  in  exactly  the  same  position  they  were  in  when  the 
work  of  preparation  for  unloading  the  same  began,  without 
any  shifting  or  change  resulting  from  the  cutting  of  the 
other  stay  wires  or  removal  of  the  other  standards,  but  that 
the  poles  appeared  to  be  suflSciently  and  safely  maintained 
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in  position  by  the  remaining  standard  on  the  west  side  of 
the  car.  Acting  in  obedience  to  Ramsey's  order,  appellant 
went  to  the  standard  and  cut  the  stay  wire.  The  standard 
immediately  broke,  letting  the  poles  fall,  striking  appellant 
and  injuring  him.  It  is  also  averred  that  the  appellant 
was  twenty  years  of  age,  and  had  no  knowledge  or  experi- 
ence in  handling  telephone  poles,  did  not  know  how  they 
were  loaded  nor  by  what  means  they  were  held  together  on 
the  car,  nor  of  their  liability  to  burst  apart  and  break  the 
standards  as  soon  as  the  stay  wires  were  cut,  nor  that  the 
weight  of  a  large  number  of  them  rested  upon  the  stay  wire 
and  drew  tlie  middle  standard  inward  with  great  force,  nor 
that  when  the  wire  should  be  cut  the  standard  would  not  be 
strong  enough  to  support  them,  nor  the  manner  in  which  they 
were  loaded  on  the  car,  "nor  the  means  by  which  the  same 
were  held  together  thereon,  if  any,  other  than  said  stand- 
ards and  said  stays  across  the  top  of  said  load,  but  he  did 
not  and  could  not  see  the  wire  stays  which  passed  through 
said  load  of  poles,  and  between  the  poles  from  standard  to 
standard,  about  the  middle  thereof,  and  did  not  know  that 
the  same  passed  through  the  load  to  the  opposite  standard." 
He  knew  nothing  as  to  the  danger  involved  in  cutting  the 
wire,  and  his  inexperience  and  want  of  knowledge  in  all 
such  respects  were  known  to  appellee  and  Ramsey.  There 
are  also  averments  that  Ramsey  had  experience  and  knowl- 
edge of  all  present  conditions,  that  under  his  direction  the. 
work  was  done  in  a  negligent  and  careless  manner,  that  he 
failed  to  warn  appellant  of  the  danger,  and  an  averment  as 
to  the  manner  in  which  the  work  might  have  been  done 
without  danger. 

The  pleading  shows  that  appellant  was  employed  to  do 
the  particular  work  in  which  he  was  engaged  when  injured, 
and  that  nothing  had  been  done  towards  unloading  the 
poles  until  after  appellant  and  the  other  men  arrived  at 
the  car,  and  that  appellant  knew  all  that  had  been  done  in 
the  way  of  preparing  to  unload  the  poles.  It  does  not  ap- 
pear that  any  machinery  or  appliances  were  used  in  the 
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work,  and  that  the  work  of  beginning  the  unloading  con- 
sisted in  loosening  the  stay  wires  and  removing  the  standards 
from  one  side  of  the  car  and  permitting  the  poles  to  roll 
off  the  car  onto  the  ground.  It  is  averred  that  Ramsey 
omitted  to  do  certain  things,  which,  if  they  had  been  done, 
would  have  made  the  work  less  dangerous;  but  it  does  not 
appear  that  appellant  was  relying  upon  the  work^s  being 
done  in  any  manner  other  than  that  pursued. 

Section  one  of  the  employers'  liability  act  (§7083  Burns 
1901,  Acts  1893,  p.  294)  requires  that  an  employe,  asking 
damages  for  an  injury,  must  have  been  in  the  exer- 
1.     cise  of  due  care  and  diligence.     It  is  true  appellant 
avers  that  he  was  ignorant  of  the  danger;  but  can 
this  general  averment  stand  in  the  face  of  the  specific  aver- 
ments showing  the  actual  conditions  surrounding  him  im- 
mediately before  and  at  the  time  he  was  injured.     He  was 
twenty  years  of  age,  of  iaverage  intelligence,  and  in  posses- 
sion of  all  his  faculties.    lie  must  have  kno^vn  that  the  sole 
purpose  in  view  in  removing  the  end  standards  and  cutting 
the  stay  wires  was  to  permit  the  poles  to  roll  from  tlie  car 
to  the  ground;  that  if  all  the  standards  were  removed  and 
the  wires  cut,  the  poles,  piled  eight  feet  high  against  the 
standards,  would  fall.     He  knew  that  the  end  standards  on 
the  west  side  of  the  car  had  been  removed,  and  that  the  stay 
wires  had  all  been  cut  except  the  one  at  the  middle  of  the 
center  standards.     He  knew  that  the  men  with  the  pull 
wire  had  tried  to  break  the  middle  standard  and  failed ;  that 
this  standard  was  cut  into,  and  that  the  men  were  still 
unable  to  break  it.    He  must  have  known  that  if  that  stand- 
ard was  removed  the  poles  would  fall.     It  is  true  he  avers 
he  did  not  know  that  the  middle  stay  wires  extended  through 
to  the  opposite  standard,  but  he  knew  there  was  a  stay  wire 
fastened  to  the  middle  of  the  standard  the  men  were  trying 
to  remove,  and  he  does  not  negative  knowledge  of  the  fact 
that  this  wire,  no  matter  to  what  the  other  end  was  fastened, 
was  helping  to  hold  the  standard,  and  that  the  purpose  in 
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cutting  the  wire  was  to  release  the  standard.  There  was 
nothing  to  prevent  his  looking  and  seeing  the  actual  con- 
ditions as  they  then  existed.  He  was  not  required  to  do  the 
act  hurriedly  before  another  act,  apparently  disastrous, 
might  happen. 

Appellant  was  employed  to  do  the  particular  work  in 
which  he  was  engaged  w^hen  injured.  He  assumed  such 
risks  as  were  naturally  and  reasonably  incident  to 
2.  the  work  so  far  as  the  hazards  of  the  work  were  ob- 
vious and  within  the  apprehension  of  a  person  of 
his  experience  and  understanding.  Republic  Iron  &  Steel 
Co.  V.  Ohler  (1903),  161  Ind.  393;  Jenney  Electric,  etc, 
Co.  V.  Murphy  (1888),  115  Ind.  566.  The  process  of  un- 
loading the  poles  was  a  very  simple  one.  There  is  nothing 
to  show  that  anything  prevented  appellant  from  seeing  the 
actual  conditions  existing  at  the  time.  The  danger  arose 
as  the  unloading  progressed.  It  is  not  s1io\\ti  that  he  did 
not  have  ample  time  and  opportunity  to  see  and  understand 
each  step  taken  in  the  process.  lie  can  not  be  heard  to  say 
that  he  was  ignorant  of  a  danger  which  the  use  of  his  senses 
would  have  disclosed. 

It  is  wqJI  settled  that  the  servant  has  the  right  to  pre- 
sume, in  the  absence  of  warning  and  notice,  that  in  conform- 
ing to  the  order  of  a  foreman  he  will  not  be  sub- 
8.     jected  to  injury.     Republic  Iron  &  Steel   Co,  v. 
Berhes  (1904),  162  Ind.  517.    But  this  rule  has  no 
application  where  the  danger  is  obvious,  and  the  servant  has 
ample  time  to  see  and  comprehend  the  danger,  and  must 
have  known  the  danger  had  he  used  his  senses.     If  he  has 
time  and  opportunity  to  see  the  danger,  he  has  notice  of  it. 
In  the  case  at  bar,  from  all  the  facts  pleaded,  appellant 
must  have  known  the  purpose  in  cutting  the  wire.    He  knew 
the  standard  had  been  weakened  by  chopping  into 
4.     its  base.    He  knew  if  the  standard  was  removed  the 
poles  would  fall.     With  the  end  standards  removed, 
and  all  the  stay  wires  cut  but  this  particular  one,  and  the 
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middle  standard  weakened,  he  must  have  known  the  wire 
was  assisting  to  hold  the  standard,  and  that  if  it  was  re- 
leased the  standard  would  probably  break.  All  the  steps 
taken  in  the  process  of  unloading  the  poles  were  simple,  all 
the  conditions  existing  were  open  and  apparent,  and  there 
is  nothing  in  the  pleading  from  which  it  can  be  said  that 
appellant,  twenty  years  old  and  in  possession  of  all  his 
faculties,  was  prevented  from  understanding  and  appreci- 
ating the  danger  to  which  he  would  be  exposed  by  cutting 
the  wire. 

Judgment  affirmed. 


New  Hampshire  Fire  Insurance  Company 

V.  Wall. 

[No.  5,201.    Filed  'October  10,  1905.] 

1.  Appeal  and  Error. — Want  of  Parties. — ^Where  an  appeal  is 
taken  without  bringing  a  coparty  before  the  court  no  action 
will  be  taken  affecting  such  coparty's  interest,    p.  242. 

2.  Pleading. — Motion  in  Arrest — Motion  for  New  TriaL — ^A  mo- 
tion in  arrest  of  judgment  cuts  off  the  right  to  a  motion  for  a 
new  trial  except  for  after-discovered  causes,    p.  243. 

3.  New  Trial. — Not  Grantable  for  Part  of  Case, — ^Where  issues 
were  formed  upon  a  complaint  on  a  draft  and  a  cross-complaint 
for  the  cancelation  of  same  a  new  trial  can  not  be  demanded 
separately  for  the  issues  on  such  complaint  and  cross-complaint, 
p.  243. 

4.  Judgment. — Motion  for,  on  Answers. — ^Where  issues  were 
formed  on  a  complaint  on  a  draft  and  cross-complaint  for  the 
cancelation  of  same,  a  motion  for  judgment  non  obstante  on  the 
answers  on  the  issues  formed  on  the  complaint  should  be  over- 
ruled, such  practice  resulting  in  confusion,    p.  244. 

5.  Estoppel. — Insurance. — Ownership.  —  Settlement.  —  A  settle- 
ment between  an  insurance  company  and  the  ''Crawfordsville 
Sanitarium"  for  a  loss  estops  such  company,  in  the  absence 
of  fraud,  from  denying  that  the  one  to  whom  it  gave  its  drafts 
in  settlement  was  the  real  party  in  interest,    p.  247. 

6.  Evidence. — Ownership. — Insurance. — What  Admissible  Under 
Allegation  that  Plaintiff  is  "Ovmer." — Under  an  allegation  that 
plaintiff  was  the  "owner"  of  property  covered  by  a  fire  policy, 
plaintiff  may  prove  what  interest  he  had,  if  any.    p.  247. 
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7.  Insurance. — Policy  Issued  to  "CrawfordsviUe  Sanitarium." — 
Validity. — A  policy  of  fire  insurance  issued  to  the  ''Crawfords- 
ville  Sanitarium"  is  valid,    p.  247. 

8.  Same. — Separable  Owners. — A  policy  of  fire  insurance  issued 
to  two  or  more  persons  upon  property  held  by  them  separately 
is  valid,    p.  247. 

9.  Same. — Beneficiaries. — Settlement. — Where  a  fire  policy  was 
issued  to  the  ''CrawfordsviUe  Sanitarium"  and  after  loss  the 
company  settled  by  drafts  with  the  owner  thereof,  in  the  absence 
of  fraud,  it  could  not  defend  ag^ainst  payment  of  such  drafts 
on  the  ground  that  at  the  time  of  the  issuance  of  the  policy  the 
property  was  owned  by  two  persons  separately,  where  it  is 
shown  that  the  company  knew  of  such  facts  when  the  settle- 
ment was  made.    p.  248. 

10.  Same. — Breach  of  Warranty. — Settlement. — Effect  of. — The 
settlement  of  liability  under  a  fire  policy,  in  the  absence  of 
fraud,  cuts  off  any  right  of  defense  on  the  ground  of  a  breach 
of  warranty,     p.  249. 

From  Montgomery  Circuit  Court;  J  ere  West,  Judge. 

Action  by  Henry  V.  Wall  against  the  New  Hampshire 
Fire  Insurance  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.     Affirmed, 

Chambers^  Pickens,  Moores  &  Davidson,,  Owen  Pickens 
and  Claude  Thompson,  for  appellant. 

Charles  Johnston,  Will  H.  Johnston  and  Oliver  U.  Per- 
rin,  for  appellee. 

Black,  J. — The  appellee's  complaint  consisted  of  four 
paragraphs,  to  each  of  which  the  appellant  demurred  for 
want  of  sufficient  facts.  The  demurrer  was  sustained  as 
to  the  first  two  paragraphs,  and  was  overruled  as  to  the  third 
and  fourth  paragraphs.  In  the  third  paragraph  it  was  al- 
leged that  the  appellant,  by  its  policy  of  insurance  num- 
bered 1,479,429,  and  dated  October  8,  1902,  in  considera- 
tion of  $7.50,  insured  the  CrawfordsviUe  Sanitarium  against 
loss  or  damage  by  fire,  to  the  amount  of  $300,  for  the  term 
of  one  year,  commencing  on  the  8th  day  of  October,  1902, 
at  noon,  and  ending  on  the  8th  day  of  October,  1903,  at 
noon,  on  the  surgical  instruments,  medical  books,  bookcases, 
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desks,  and  all  other  articles  used  in  sanitariums  of  this  kind, 
while  contained  in  the  two-story  frame,  brick  veneered, 
metal-roof  building  situated  at  No.  223  and  225  East  Main 
street,  Crawfordsville,  Indiana,  then  occupied  by  said  sani- 
tarium, and  permitted  other  insurance  thereon;  that  on  the 
26th  day  of  December,  1902,  the  greater  portion  of  said 
sanitarium  property  was  entirely  destroyed  by  fire,  and  the 
remainder   thereof  burned,   injured   and   damaged,   all   to 

the  amount  of  $ of  which  the  appellant  was  duly 

notified  on  the day  of  December,  1902 ;  that  said  sani- 
tarium property  was  of  the  value  of  $3,671 ;  that  the  appel- 
lee effected  other  insurance  upon  said  sanitarium  property 
in  the  sum  of  $1,700,  as  permitted  by  the  terms  of  said 
policy;  that  the  appellee  had  performed  all  the  conditions 
on  his  part  to  be  performed ;  that  January  7,  1903,  the  ap- 
pellant, by  its  authorized  representative,  met  the  appellee 
in  said  city  and  agreed  upon  the  total  amount  of  loss  or 
damage  to  said  sanitarium  property,  in  the  sum  of 
$1,496.90,  and  "became  and  is  indebted"  to  him  in  the 
sum  of  $224.54,  that  being  three-twentieths  of  the  whole 
amount  of  said  loss  or  damage,  and  the  proportion  which 
$300,  insured  by  said  policy,  bears  to  the  whole  amount  of 
insurance  upon  said  sanitarium  property;  that  the  appellee 
and  one  Harry  J.  Ilelfrich  were  the  owners  of  said  sanita- 
rium property  at  the  time  said  policy  was  issued  and  at  the 
time  the  same  was  destroyed  and  damaged  by  fire  on  Decem- 
ber 26,  1902 ;  that  on  the day  of  January,  1903,  said 

Helfrich,  for  a  valuable  consideration,  sold  to  the  ap- 
pellee all  his  claim  for  loss  to  said  property  under  said 
policy;  that  March  10,  1903,  the  appellant,  in  settlement  of 
said  loss  and  cancelation  of  said  policy,  delivered  to  the 
appellee,  at  Crawfordsville,  Indiana,  its  draft,  dated  Man- 
chester, Xew  Hampshire,  March  3,  1903,  for  the  sum  of 
$224.54,  at  sight,  payable  to  the  order  of  Crawfordsville 
Sanitarium;  that  thereupon  the  appellee  delivered  to  the 
appellant  said  policy,  which  is  now  in  its  possession  and  an- 
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nulled  by  it;  that  March  17,  1903,  said  draft  was  presented 
to  the  appellant  at  Manchester,  Xew  Hampshire,  for  accept- 
ance, and  acceptance  thereof  demanded  and  refused,  and  it 
was  then  and  there  protested  for  nonacceptance ;  that  March 
20,  1903,  it  was  presented  to  appellant  for  payment,  and 
payment  thereof  demanded  and  refused,  and  it  was  then  and 
there  protested  for  nonpayment;  that  in  March,  1903,  said 
draft  was  returned  to  appellee,  with  notice  of  nonacceptance 
and  nonpayment  and  of  protest  therefor;  that  the  appellee 
is  entitled  to  five  per  cent  damages  upon  said  protested 
draft,  and  to  exchange  and  protest  damages  thereon,  and  to 
lawful  interest  upon  the  sum  of  $224.54  from  March  20, 
1903;  that  said  amount  is  now  due  upon  said  draft  and 
wholly  unpaid;  and  that  the  appellant,  by  its  neglect, 
refusal  and  failure  to  pay  its  indebtedness  and  draft,  as 
alleged,  has  damaged  the  appellee  in  the  sum  of  $224.54, 
accrued  interest  thereon  and  exchange  and  protest  charges 
and  five  per  cent  damages  upon  said  draft,  all  of  which  is 
now  past  due  and  wholly  unpaid.  Said  Harry  J.  Helfrich 
was  made  a  party  defendant  to  answer  to  whatever  interest 
he  might  have  in  the  premises.  Prayer  for  judgment,  etc. 
The  fourth  paragraph  was  like  the  third,  except  that  it 
declared  upon  a  draft  for  a  different  amount — $374.22 — al- 
leged to  have  been  given  for  loss  caused  by  the  same  fire 
in  settlement  of  another  policy  of  a  different  number,  issued 
By  the  appellant  November  12,  1902,  for  $500  on  the  same 
property.  The  two  drafts  were  made  exhibits,  being  alike 
except  as  to  amounts  and  as  to  the  numbers  of  the  policies 
mentioned  therein;  that  declared  upon  in  the  third  para- 
graph of  complaint  being  as  follows :  "$224.54.  Manchester, 
New  Hampshire,  March  3,  1903.  At  sight  pay  to  the  order 
of  Crawfordsville  Sanitarium  the  sum  of  $224.54,  in  full 
for  claim  under  policy  No.  1,479,429,  issued  at  Crawfords- 
ville, Indiana,  agency,  as  per  receipt  attached.  F.  E. 
Martin,  A.  Secy.^' 

Vol.  36—16 
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The  appellant  answered  in  three  paragraphs,  the  first  a 
general  denial,  and  filed  a  cross-complaint  against  the  appel- 
lee and  Ilelfrich,  praying  that  the  drafts  be  canceled,  that 
the  settlement  be  set  aside,  and  that  the  policies  of  insur- 
ance be  declared  void.  The  appellee  replied  to  the  second 
and  third  paragraphs  of  answer,  and  the  appellant  and  Hel- 
frich  answered  the  cross-complaint  by  general  denial,  and 
Helfrich  answered  the  complaint  of  the  appellee,  alleging 
that  he  then  had  no  interest  in  the  matters  in  controversy  as 
therein  set  out.  There  was  a  trial  by  jury,  and  a  general 
verdict  was  returned  for  the  appellee  in  the  sum  of  $628.11. 
The  appellant  moved  "for  a  new  trial  herein  on  the  issues 
joined  on  the  complaint."  This  motion  having  been  over- 
ruled, the  appellant  moved  in  arrest  of  judgment  upon  the 
verdict.  Having  overruled  this  motion,  the  court  rendered 
judgment  for  the  appellee  against  the  appellant  for  the 
amount  of  the  verdict  and  for  costs.  The  court  then  found 
and  rendered  judgment  that  the  appellant  take  nothing  by 
its  action  on  the  cross-complaint,  and  that  the  defendants 
to  the  cross-complaint  recover  their  costs  and  charges  thereon 
laid  out  and  expended.  The  appellant  then  moved  for  a  new 
trial  on  the  issues  joined  on  the  cross-complaint,  assigning 
the  same  reasons  as  those  set  forth  in  the  former  motion 
for  a  new  trial.  This  motion,  having  been  overruled,  the 
appellant  prayed  for  and  was  granted  an  appeal  to  this 
court 

Among  the  alleged  errors  for  which  and  for  each  of  which 
the  appellant  prays  that  "the  judgment  of  the  Montgomery 
Circuit  Court  be  in  all  things  reversed,"  are  the  rulings 
upon  the  two  motions  for  a  new  trial  which  are  separately 
assigned  as  errors. 

One  of  the  parties  defendant  to  the  cross-com- 

1.     plaint,  in  whose  favor  judgment  was  rendered  for 
costs  (Helfrich),  is  not  a  party  to  the  appeal,  and  we 
could  not  take  any  action  adverse  to  his  interests. 
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It  is  a  rule  of  practice  in  this  State  that  a  motion  in 

arrest  of  judgment  cuts  off  the  right  to  move  for  a  new 

trial,  except  where  the  grounds  for  a  new  trial  are 

2.  unknown  when  the  motion  in  arrest  is  made.    E chert 
V.  Binkley  (1893),  134  Ind.  614;  Cincinnati,  etc.,  li. 

Co.  V.  Case  (1890),  122  Ind.  310.  The  determination  of 
the  issues  tried  together  involved  a  result  adverse  to  the  ap- 
pellant upon  the  cross-complaint  if  adverse  to  it  upon  the 
complaint  The  cross-complaint,  in  fact,  set  forth  only  de- 
fensive matter  of  alleged  fraud  in  the  settlement  of  the 
loss. 

It  has  been  held  that  one  who  desires  a  new  trial  must 

seek  it  as  to  the  whole  case,  and  that  the  court  can  not  grant 

a  new  trial  as  to  a  part  of  the  case  only.     Johnson 

3.  V.  McCulloch  (1883),  89  Ind.  270.  In  that  case  it 
was  held  that  the  overruling  of  a  motion  by  a  defend- 
ant for  a  new  trial  upon  his  paragraphs  of  counterclaim  and 
set-off  presented  no  question  for  decision  on  appeal.  The 
court  could  not  properly  grant  a  new  trial  of  the  issues 
formed  upon  the  complaint,  and  also  render  judgment  for  or 
against  the  appellant  upon  the  cross-complaint.  All  the 
rights  of  the  appellee  involved  in  the  case  were  not  included 
in  the  issues  formed  on  the  complaint.  He  also  was  in- 
terested in  the  issues  formed  on  the  cross-complaint  against 
him  and  Helfrich,  and  his  interest  in  the  matter  involved 
in  the  cross-complaint  was  so  related  to  or  identical  with 
those  involved  in  the  issues  on  the  complaint  that  it  would 
not  avail  him  to  try  again  the  issues  on  the  complaint,  if 
the  issues  formed  on  the  cross-complaint  were  found  and  ad- 
judged against  him.  See  Bennett  v.  Closson  (1894),  138 
Ind.  542,  548;  State,  ex  rel,  v.  Teniplin  (1890),  122  Ind. 
235 ;  Bisel  v.  Tucker  (1889),  121  Ind.  249  ;  Louisville,  etc, 
R.  Co.  V.  Miller  (1895),  141  Ind.  533.^  The  court  was  not 
bound  to  grant  a  new  trial  as  to  a  part  of  the  case,  and  there 
could  be  no  error  in  the  overruling  of  either  of  the  two  mo- 
tions for  a  new  trial. 
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Two  sets  of  interrogatories  with  answers  were  returned 

by  the  jury.    The  record  represents  one  set  as  consisting  of 

interrogatories  submitted  to  the  jury  "for  them  to 

4.  answer."  Immediately  following  in  the  record  are 
interrogatories,  with  answers  thereto,  purporting 
to  be  interrogatories  submitted  to  the  jury  by  the  court 
upon  the  issues  joined  upon  the  cross-complaint.  The  ap- 
pellant's motion  for  judgment  in  its  favor  "on  the  answers 
to  the  interrogatories  in  the  above-entitled  cause  on  the 
issues  framed  on  the  complaint  herein,  notwithstanding  the 
general  verdict,"  was  overruled.  If  it  may  be  said  that  the 
record  shows  the  return  of  answers  to  interrogatories  as 
described  in  this  motion,  much  of  what  we  have  said  con- 
cerning the  motions  for  a  new  trial  is  not  inapplicable  here. 
The  appellant  could  not  be  entitled  to  a  judgment  which 
would  leave  an  essential  part  of  the  case  undisposed  of, 
or  to  any  final  judgment  which  would  not  dispose  of  all  the 
issues  between  the  appellant  and  the  appellee  relating  in 
effect  to  the  same  cause  of  action.  Such  a  disposition  of 
causes  would  result  in  inextricable  confusion.  The  court 
was  asked  to  render  judgment  contrary  to  the  general  ver- 
dict upon  a  portion  of  the  answers  returned,  ignoring  others, 
which,  in  the  matters  to  which  the  interrogatories  of  the 
first  set  related,  showed  affirmatively  the  good  faith  of  the 
insured  in  the  taking  of  the  insurance  and  in  the  settlement 
of  the  loss.  ^ 

The  assignment  of  error  based  upon  this  ruling  is  essen- 
tially an  attack  upon  a  part  of  the  final  judgment,  from 
which  the  appeal  is  taken,  as  are  also  the  assignment  of  error 
in  overruling  the  motion  in  arrest  of  judgment,  and  the 
several  assignments  relating  to  the  overruling  of  the  motions 
for  a  new  trial. 

INTo  question  has  been  made  here  as  to  the  failure  to  make 
Helfrich  a  party  to  the  appeal.  The  question  as  to  the 
sufficiency  of  the  third  and  fourth  paragraphs  of  the  com- 
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plaint  and  also  the  action  of  the  court  on  the  motion  for 
judgment  are  discussed  by  counsel,  and  we  shall  give  these 
questions  attention.  The  answers  to  the  questions  in  the 
first  set  of  interrogatories  do  not  show  any  fraud  on  the 
part  of  the  appellee  or  Helfrich,  either  in  the  taking  of  the 
insurance  or  in  the  settlement  of  the  loss  on  which  the 
drafts  in  suit  were  executed.  We  shall  seek  out  such  findings 
as  relate  to  other  matters,  which  seem  to  illustrate  the  con- 
tention of  the  parties  before  us. 

The  appellee  and  Helfrich  furnished  to  the  appellant 
statements  of  articles  and  their  value  as  the  basis  of  their 
claim  of  loss.  These  were  afterwards  changed  and  amended, 
though  not  added  to,  but  diminished,  in  amount  The  total 
sound  value  of  the  property  insured  and  listed  by  the  appel- 
lee and  Helfrich  was  $2,696.90.  The  total  amount  of  loss 
and  damage  as  stated  in  the  proofs  of  loss  by  the  appellee 
and  Helfrich  was  $1,496.90.  This  was  the  total  fair  cash 
value  at  the  time  of  the  fire  of  all  the  property  injured  and 
destroyed  or  damaged  by  fire.  The  defendant  insurance 
company  had  knowledge  as  to  who  composed  the  Crawfords- 
ville  Sanitarium  at  the  time  of  the  loss  by  fire.  It  was  nei- 
ther a  corporation  nor  a  partnership.  Helfrich  owned  a 
portion  of  the  surgical  instruments,  and  the  value  of  the 
property  so  owned  by  him  at  the  time  of  the  fire  was  $65. 
The  remainder  of  the  property  in  the  sanitarium  at  the 
time  of  the  fire,  other  than  that  owned  by  Helfrich,  was 
owned  by  the  appellee.  On  or  about  December  29,  1902, 
the  appellee  and  Helfrich  furnished  the  adjuster  of  the 
appellant  a  written  statement  of  the  amount  of  goods  de- 
stroyed by  fire,  which  showed  the  total  value  at  $3,674.05. 
On  or  about  January  6,  1903,  they  furnished  the  adjuster 
a  detailed  written  statement  of  all  said  property  from 
catalogue  and  memory,  showing  the  same  total  value.  Jan- 
uary 7,  1903,  they  submitted  to  the  company  proofs  of  loss 
amounting  to  $1,496.90.     March  3,  1903,  the  appellee  is- 
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sued  its  drafts  payable  to  the  Crawfordsville  Sanitarium 
"in  payment"  of  its  proportion  of  the  loss  under  each  of  its 
policies. 

The  total  amount  of  insurance  held  by  the  Crawfordsville 
Sanitarium  on  the  property  insured  by  the  appellant  at 
the  time  of  the  fire,  was  $2,000.  The  amount  of  the  drafts 
drawn  by  the  appellant  "in  settlement''  of  its  proportion 
of  this  loss  was  $598.76.  These  drafts  were  delivered  to 
the  appellee  March  3,  1903,  and  the  appellant  then  took 
a  receipt  therefor.  At  the  time  of  this  delivery  of  the  drafts 
"in  the  settlement  of  said  loss,"  the  appellant  had,  by  its 
agent,  information  or  knowledge  of  the  amount  and  char- 
acter and  value  of  the  property  destroyed  by  fire,  other 
than  such  information  as  had  been  given  to  it  and  its  agents 
by  the  appellee  and  Ilelfrich. 

Counsel  remark  concerning  the  third  and  fourth  para- 
graphs of  complaint,  that  they  do  not  aver  a  partnership  or 
a  joint  interest  in  the  Crawfordsville  Sanitarium,  the  allega- 
tion as  to  ownership  being  that  "plaintiflF  and  Harry  J. 
Helfrich  were  the  owners  of  said  sanitarium  property  at 
the  time  said  policy  of  insurance  was  issued  and  at  the  time 
said  property  was  destroyed  and  damaged  by  fire  on  the 
26th  day  of  December,  1902,"  and  that  in  January,  1903, 
Helfrich,  for  a  valuable  consideration,  sold  to  the  appellee 
all  his  claims  for  loss  or  damage  to  said  sanitarium  property 
under  said  policy,  and  thereafter,  in  March,  1903,  the  appel- 
lant in  settlement  of  said  loss  and  cancelation  of  the  policy 
delivered  to  the  appellee  the  drafts  in  suit,  and  Helfrich 
was  made  a  defendant  to  answer  as  to  his  interest.  It  is 
said  by  the  appellant  in  argument  that  the  appellee  is  in  no 
better  position  as  plaintiff  than  he  and  Helfrich  would  have 
been  if  the  suit  were  one  brought  by  them  jointly ;  and  the 
appellant  regards  it  as  necessary  to  the  sufficiency  of  the 
complaint  that  it  should  appear  therefrom  that  a  partner- 
ship existed  between  these  persons. 
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The  action  was  not  one  based  upon  the  policies  of  insur- 
ance, which,  upon  the  settlement,  were  taken  up  and  can- 
celed.   It  was  an  action  upon  the  two  drafts,  by  the 

5.  giving  of  which,  upon  the  settlement  in  pajTuent  of 
the  loss,   the  appellant,   in  the   absence   of  fraud, 

estopped  itself  from  denying  that  those  who  composed  the 
Crawfordsville  Sanitarium  were  the  real  parties  in  interest. 
Northwestern,  etc.,  Ins.  Co.  v.  Kidder  (1904),  162  Ind. 
382,  66  L.  E.  A.  89;  Smith  v.  Bettger  (1879),  68  Ind.  254, 
34  Am.  Eep.  256 ;  Blacker  v.  Dunbar  (1886),  108  Ind.  217 ; 
Sutton  V.  Baldwin  (1896),  146  Ind.  361;  Offutt  v.  Rucker 
(1891),  2  Ind.  App.  350.  See,  also.  Farmers  Ins.  Assn.  v. 
Beavis  (1904),  163  Ind.  321;  Illinois  Mut.  Fire  Ins.  Co. 
V.  Archdeacon  (1876),  82  111.  236,  25  Am.  Eep.  S13;  Smith 
V.  Glens  Falls  Ins.  Co.  (1875),  62  I^.  Y.  85. 

In  a  complaint  upon  a  policy  of  fire  insurance,  a  general 

averment  that  the  plaintiflF,  at  the  inception  of  the  policy 

and  at  the  time  of  the  loss,  was  the  owner  of  the 

6.  property  destroyed,  is  suflScient  without  further  aver- 
ment to   admit  evidence   of  any   interest  he   may 

have  had.    Phoenix  Ins.  Co.  v.  Rowe  (1889),  117  Ind.  202. 

When  the  appellant  issued  a  policy  to  the  Crawfordsville 

Sanitarium,  it  may  be  supposed,  in  such  a  case  as  this, 

nothing  to  the  contrary  appearing,  that  it  was  not 

7.  imposed  upon  as  to  the  ownership  of  the  property. 
It  was  not  impossible  to  issue  a  valid  policy  to  the 

owner  or  owners  of  property  in  such  a  name.    See  Clark  v. 

German  Mut.  Fire  Ins.  Co.  (1879),  7  Mo.  App.  77.    Nor 

would  a  policy  necessarily  be  invalid  because  thereby 

8.  the  appellant  contracted  to  insure  property  not  owned 
by  the  insured  jointly.     If  the  persons  insured  held 

insurable  interests,  the  fact  that  one  of  them  was  the  sole 
owner  of  a  portion  of  the  property  and  the  other  was  the  sole 
owner  of  the  remainder  of  the  property  would  not  neces- 
sarily invalidate  the  policy.     Such  separate  interests  may 
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be  insured  in  one  policy.  Manchester  Fire  Assur,  Co.  v. 
Glenn  (1895),  13  Ind.  App.  365,  55  Am.  St.  225;  Man- 
chester Fire  Assur.  Co.  v.  Koemer  (1895),  13  Ind.  App. 
372,  55  Am.  St.  231 ;  Monaghan  v.  Agricultural  Fire  Ins. 
Co.  (1884),  53  Mich.  238,  18  N.  W.  797;  Northrup  v. 
Phillips  (1881),  99  111.  449.  See,  also,  Kausal  v.  Minne- 
sota, etc.,  Ins.  Co.  (1883),  31  Minn.  17,  16  N.  W.  430,  47 
Am.  Rep.  776. 

It  is  admitted  by  the  appellant  that  this  may  be  so,  if 
the  separate  interests  are  designated  in  the  policy,  or  are 

known  to  the  insurer  at  the  time  of  the  issuing 
9.     thereof.      The   same  effect  certainly  would   follow 

from  knowledge  at  the  time  of  a  settlement  of  the 
loss.  It  is  specially  found  in  the  answers  upon  which  the 
appellant  asked  for  judgment,  that  the  appellant  knew  who 
composed  the  Crawfordsville  Sanitarium.  It  made  a  settle- 
ment with  the  insured.  They  made  a  number  of  statements, 
and  furnished  proof  of  loss,  and  the  insurance  company 
took  up  and  canceled  its  policies,  and  it  does  not  appear  to 
have  returned  the  premium.  Even  if,  without  fraud,  it  did 
not  know  of  the  several  ownership  at  the  time  of  issuing  the 
policies,  or  at  the  time  of  the  adjustment,  yet,  having  set- 
tled with  the  insured,  without  any  fraud  on  their  part, 
requiring  of  them  the  furnishing  of  proofs  of  loss,  and  hav- 
ing taken  up  the  policies,  and  retained  and  canceled  them, 
and  having  given  its  drafts  "in  payment"  of  the  loss,  which 
were  accepted  in  good  faith,  it  can  not  avoid  the  payment 
of  the  drafts  merely  because  of  the  fact  of  such  several 
ownership,  concerning  which  there  does  not  appear  to  have 
been  at  any  time  any  fraud  or  misrepresentation  on  the  part 
of  the  insured,  or  any  failure  to  make  truthful  disclosure 
of  the  interests  or  titles  of  the  insured.  It  may,  indeed, 
have  been  true,  without  inconsistency  with  the  complaint 
or  the  answers  to  interrogatories  in  question,  that  the  appel- 
lant or  its  authorized  agents  knew  of  the  condition  of  the 
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title  to  the  insured  property  at  the  time  of  adjustment  and 
the  execution  of  the  drafts  in  suit  and  at  the  date  of  the 
issuing  of  the  policies. 

In  Castner  v.  Farmers  Mut  Ins.  Co.  (1881),  46  Mich. 
15,  8  X.  W.  554,  the  plaintiffs,  mother  and  son,  sued  ui)on 
a  policy  of  insurance  issued  to  them  jointly  on  a  dwelling 
and  personal  property  contained  in  it,  both  of  which  were 
destroyed  by  fire.  The  son  owned  the  fee,  subject  to  his 
mother's  life  interest.  The  personal  property  was  owned 
in  severalty ;  the  son's  property  being  the  larger  part.  One 
defense  was  that  the  property  was  not  joint  It  was  by 
the  court  regarded  as  not  necessary  that  the  precise  nature 
of  the  interest  should  appear  in  the  application  or  policy, 
unless  distinctly  required;  that  when  the  entire  property 
belongs  to  the  persons  insured  it  can  make  no  necessary 
difference  to  the  insurer  in  what  way  their  interests  are 
apportioned;  and  that,  if  the  company  deems  it  material, 
it  should  inform  the  applicant  before  accepting  his  money. 
See,  also,  Chiest  v.  New  Hampshire  Fire  Ins.  Co.  (1887), 
66  Mich.  98,  33  X.  TV.  31 ;  German  Mut.  Ins.  Co.  v.  Nie- 
wedde  (1895),  11  Ind.  App.  624,  627. 

In  Smith  v.  Glens  Falls  Ins.  Co.  (1875),  62  N.  T.  85, 
87,  it  is  said:     "The  objection  that  there  was  a  breach  of 

warranty  as  to  title  and  incumbrances  is  not  avail- 
10.     able.     *     *     *     The  settlement  and  contract  to  pay 

a  specified  sum  operates  as  a  waiver  of  any  warranty 
in  the  policy  unless  the  settlement  and  contract  were  pro- 
cured by  the  fraud  of  the  assured,  and  this  is  not  found 
and  scarcely  claimed.  It  is  said  that  the  company  did  not 
know  of  the  breach  of  the  warranty  at  the  time  of  the  settle- 
ment. The  answer  is,  that  when  the  claim  was  made  for 
the  loss  the  company  was  required  to  ascertain  the  facts  as 
to  any  breach  of  warranty.  If  they  saw  fit  to  pay  the 
claim,  or  compromise  it,  or  to  make  a  new  contract  without 
such  examination,  it  must  be  deemed  to  have  waived  it, 
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and  in  the  absence  of  fraud  it  can  not  afterward  avail  itself 
of  such  breach.  It  can  not  urge  payment  or  settlement  by 
mistake  on  account  of  a  want  of  knowledge  of  such  breach. 
The  time  for  investigation  as  to  breaches  of  warranty  is 
when  a  claim  is  made  for  payment,  and  if  the  company 
elects  to  pay  the  claim,  or,  what  is  equivalent,  to  adjust  it 
by  an  independent  contract,  it  can  not  afterward,  in  the  ' 
absence  of  fraud,  retract  or  fall  back  upon  an  alleged  breach 
of  warranty."  See,  to  the  same  effect,  Stache  v.  SL  Paul, 
etc.,  Ins.  Co.  (1880),  49  Wis.  89,  96,  5  N.  W.  36,  35  Am. 
Rep.  772. 

We  do  not  find  available  error.    Judgment  affirmed. 


Isphording  v.  Wolfe. 

[No.  6,450.    Filed  October  11,  1905.] 

1.  Contracts.  —  Real  Estate  Commissions.  —  Statutes.  —  Where 
the  owner  of  real  estate  wrote  to  a  real  estate  dealer  asking 
his  charges  for  making  a  sale  of  a  certain  house,  and  he  an- 
swered $270,  and  such  owner  replied  that  she  was  ''sorry  we 
have  to  let  it  go  at  that,''  but  that  she  was  "anxious  to  sell 
now,''  is  a  contract  in  writing  within  the  terms  of  the  statute 
(§6629a  Burns  1901,  Acts  1901,  p.  104).    p.  251. 

2.  Same. — Husband  and  Wife. — ReaX  Estate. — A  written  contract 
executed  by  a  married  woman  alone  for  the  payment  of  a  com- 
mission for  the  sale  of  her  separate  real  estate  is  valid,    p.  253. 

3.  Same. — Securing  Purchaser  for  Real  Estate. — Where  the 
owner  of  real  estate  contracts  in  writing  with  a  real  estate 
dealer,  for  a  commission,  to  secure  a  purchaser  for  such  real 
estate,  and  he  secures  a  valid  proposal  upon  the  agreed  terms, 
he  is  entitled  to  such  commission  regardless  of  whether  the 
owner  ever  carried  out  the  contract  of  sale.    p.  253. 

From  Marion  Circuit  Court  (11,717)  ;  Henry  Clay  Allen, 
Judge. 

Action  by  George  Wolfe  against  Anna  M.  Isphording. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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Barrett  &  Barrett,  Powell  &  Smiley  and  Fred  Bertram, 
for  appellant 
Edenharter  &  Mull,  for  appellee. 

lloBY,  J. — Action  by  appellee.  Demurrer  to  complaint, 
for  want  of  facts,  overruled.  Answer  in  three  paragraphs, 
demurrers  to  each  of  which  were  sustained,  and  general 
denial  filed. 

The  issue  thus  made  was  tried  without  a  jury,  and  the 

general  finding  made  for  appellee,  upon  which  judgment 

was  rendered.     No  evidence  was  introduced  upon 

1.  the  trial  by  appellant.  The  determination  of  the 
appeal  depends  upon  a  single  proposition,  which  is 
variously  presented,  i.  e.,  whether  a  written  contract  to  pay 
commission  is  shown,  conforming  to  the  provisions  of  the 
act  of  March  5,  1901  (Acts  1901,  p.  104,  §6629a  Bums 
1901).  Appellant,  a  married  woman,  residing  in  Cincin- 
nati, was  the  owner  of  certain  Indianapolis  real  estate, 
which  she  desired  to  sell.  Appellee,  a  real  estate  broker  of 
Indianapolis,-  had  endeavored  to  procure  a  purchaser  for 
it  In  this  he  was,  after  some  time,  successful,  and  sub- 
mitted a  proposition  of  purchase.  If  a  written  contract  for 
the  payment  of  conmiission  exists,  it  is  foimd  in  certain 
letters  which  passed  between  the  parties  in  this  action.  On 
February  11,  1902,  appellant  wrote  a  letter  as  follows: 
"Mr.  Wolfe,  Dear  Sir:  Tour  letter  received.  I  find  that 
you  are  right  concerning  the  taxes,  but  I  think,  if  we  sell  at 
that  figure,  he  should  assume  those  taxes.  Mr.  Isphording 
said  we  had  to.  It's  just  as  you  say,  if  we  sell  we  will 
avoid  the  taxes  in  April ;  also  a  new  roof  it  needs  now.  So 
let  me  know  by  return  mail  what  per  cent  you  get,  and  all 
particulars.  Yours  very  respectfully,  Mrs.  K.  C.  Is- 
phording." On  February  18  appellee  procured  a  written 
proposition  from  his  customer,  and  notified  appellant 
thereof,  concluding  his  letter  as  follows:  "As  to  my  com- 
mission, it  will  be  the  customary  one :    On  the  first  $1,000, 
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four  per  cent,  or  $40;  on  the  next  $2,000,  three  per 
cent,  or  $60 ;  on  the  balance,  $8,500,  two  per  •  cent, 
or  $170;  total  sale,  $11,500,  total  commission,  $270. 
Mr.  Langenskamp's  offer,  of  course,  provides  that  yOu 
must  deliver  the  property  clear  of  any  and  all  encumbrances. 
If  you  have  an  abstract  to  said  real  estate,  you  had  better 
send  it  to  me  for  continuation.  If  you  have  no  abstract, 
authorize  me  to  have  one  made.  At  all  events,  advise  me 
at  once  of  your  decision.    Tours  truly,  Gteorge  Wolfe." 

On  February  21  appellant  wrote  as  follows:  "Mr. 
Wolfe.  Dear  Sir :  Your  letter  of  the  19th  received.  Sorry 
we  have  to  let  it  go  at  that,  but  am  anxious  to  sell  now.  En- 
closed find  abstract  of  title.  I  suppose  it  is  necessary  to 
hire  an  attorney  to  finish  up  matters.  If  so,  we  will  hire 
a  Mr.  Hauck  here,  an  acquaintance  of  ours.  Expect  to  hear 
from  you  soon.  Yours  very  truly,  Mrs.  K.  C.  Isphording. 
P.  S.     Sanders  &  Recker  have  possession  until  March  10." 

On  February  25  she  wrote  the  following  letter:  "Mr. 
Wolfe:  Dear  Sir:  I  have  had  a  better  offer  from  a  Cin- 
cinnati man  by  far  than  you  could  give.  Will  you  please 
be  kind  enough  to  return  abstract  of  title  and  I  will  pay 
you  for  any  trouble  you  went  to.  I  am  sorry,  but  you  can 
not  blame  under  the  circumstances.  Please  send  by  return 
mail  and  oblige,  Yours  very  truly,  Mrs.  K.  C.  Isphording." 

The  subject-matter  of  the  pl*oposed  sale  is  clearly  shown 
by  the  correspondence,  and  includes  a  definite  statement  of 
the  commission  to  be  paid.  Section  one  of  the  act  of  1901, 
supra,  is  as  follows:  "That  no  contract  for  the  payment 
of  any  sum  of  money,  or  thing  of  value,  as  and  for  a  com- 
mission or  reward  for  the  finding  or  procuring,  by  one  per- 
son, of  a  purchaser  for  the  real  estate  of  another  shall  be 
valid,  imless  the  same  shall  be  in  writing,  signed  by  the 
owner  of  such  real  estate  or  his  legally  appointed  and  duly 
qualified  representative."  Written  evidence  is  required, 
where  a  commission  for  finding  or  procuring  a  purchaser 
of  real  estate  is  claimed.     The  statement  made  by  appePee 
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was  assented  to  by  appellant,  and  furnishes  the  sole  measure 
of  her  liability.  Beahlery.  Clark  (1904),  32  Ind.  App.  222. 
That  a  married  woman  has  no  power  to  convey  her  real 
estate,  except  her  husband  join  in  such  conveyance,  is  be- 
side the  question.    She  has  power  to  bind  herself  for 

2.  the  payment  of  services  rendered  to  her.      §6960 
Bums  1901,  §5115  R.  S.  1881;  Rosa  v.  Praiher 

(1885),  103  Ind.  191;  Arnold  v.  Engleman  (1885),  103 
Ind.  512;  Young  v.  McFadden  (1890),  125  Ind.  254. 

The  contract  was  sufficient  to  bind  the  proposing  pur- 
chaser, thereby  securing  to  appellant  the  opportunity  for 
which  she  sought.    The  right  to  the  commission  was 

3.  not  dependent  upon  the  consummation  of  the  trans- 
action by  appellant,  but  became  complete  upon  the 

procurement  of  a  person  ready  and  willing  to  buy.  Mc- 
Farland  v.  Lillard  (1891),  2  Ind.  App.  160,  50  Am.  St. 
234. 

The  trial  court  did  not  err  in  overruling  the  demurrer 
to  the  complaint,  in  sustaining  demurrers  to  the  answers, 
or  in  overruling  appellant's  motion  for  a  new  trial. 

Judgment  affirmed. 


DoELL  V.  Schrier  et  al. 

[No.  5,534.    Filed  October  11,  1905.] 

1.  Pleading. — Answer. — Injunction, — To  a  suit  to  restrain  de- 
fendants from  cutting  certain  timber  upon  plaintiff's  land,  an 
answer  that  defendants  have  neither  cut  nor  are  they  threat- 
ening to  cut  any  timber  except  that  which  they  have  purchased 
from  plaintiff  is  good.    p.  257. 

2.  Same. — Answer. — Injunction, — Timber, — Custom,  —  Presump- 
tion.— To  a  complaint  for  an  injunction  to  prevent  a  threatened 
cutting  of  plaintiff's  "burr  oak"  trees,  an  answer  that  defend- 
ants had  purchased  plaintiff's  "white  oak"  trees  and  that  by 
a  general  usage  and  custom  "burr  oaks"  were  classed  and  re- 
garded  as  "white  oaks"  is  sufficient,  the  presumption  being  that 
plaintiff  knew  of  such  alleged  general  usage  and  custom,    p.  258» 
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3.  Pleading. — Answer, — Contracts, — Mutual  Mistake, — To  a  com- 
plaint to  prevent  the  threatened  cutting  of  plaintiff's  oak  trees 
other  than  pin  oak  and  white  oak  fifty  inches  and  over  in  cir- 
cumference two  feet  above  the  ground,  an  answer  that  defend- 
ants bought  all  of  plaintiff's  oak  trees  except  such  white  oak 
under  such  size,  but  by  mutual  mistake  of  the  parties  and  the 
scrivener  such  contract  did  not  so  state,  is  good.    p.  258. 

4.  Appeal  and  Error. — Weighing  Evidence, — Statutes, — The  Ap- 
pellate Court  will  not  weigh  conflicting  evidence  under  the  act 
of  1903  (Acts  1903,  p.  338,  §8).     p.  259. 

From  Jackson  Circuit  Court;  Thomas  B.  Bushirk, 
Judge. 

Suit  by  Elizabeth  Doell  against  George  R.  Schrier  and 
another.  From  a  decree  for  defendants,  plaintiff  appeals. 
Afjirmed, 

William  H,  Enderbrock  and  Henry  H,  Prince,  for  ap- 
pellant. 

Or  en  0,  S  wails,  for  appellees. 

CoMSTOCK,  J. — The  appellant  at  the  May  term,  1903,  of 
the  Jackson  Circuit  Court  filed  her  complaint  against  the 
appellees,  alleging  that  she  was  the  owner  of  certain  real 
estate    described    in   her   complaint,    situated    in    Jackson 

county,  in  the  State  of  Indiana,  and  that  on  the day 

of  March,  1902,  she  sold  to  defendants  the  following  de- 
scribed timber,  growing  on  said  land,  to  wit:  All  the  pin 
oak  timber,  all  the  hickory  timber,  and  all  the  white  oak 
timber  measuring  more  than  fifty  inches  in  xsircumferenoe 
two  feet  above  the  ground ;  that  there  is  growing  upon  said 
land  a  large  amount  of  young  timber,  which  is  thrifty  and 
increasing  in  value;  that  there  is  also  growing  upon  said 
land  a  large  amount  of  valuable  red  oak,  burr  oak,  black 
oak  and  other  kinds  of  trees;  that  on  the  3d  day  of  April, 
and  prior  thereto,  and  since  that  time,  defendants  did 
wrongfully  and  without  the  license  or  consent  of  the  plain- 
tiff enter  upon  said  real  estate  and  cut  down  and  remove 
therefrom  and  convert  to  their  own  use  a  large  number  of 
red  oak,  burr  oak,  black  oak,  sweet  gum  and  other  trees 
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not  included  in  said  written  contract  of  sale;  and  defend- 
ants also  cut  down  and  removed  from  said  lands  a  large  num- 
ber of  thrifty  growing  trees  measuring  less  than  fifty  inches 
in  circumference  two  feet  above  the  ground ;  that  the  timber 
so  wrongfully  cut  and  removed  from  said  lands  by  said  de- 
fendants is  of  the  value  of  $200,  and  the  defendants  are 
threatening  to,  and  will,  if  not  restrained  by  this  court, 
cut  down  and  remove  all  of  said  growing  timber;  that  the 
destruction  of  said  trees  would  greatly  and  permanently 
injure  said  real  estate,  and  the  plaintiflF  could  not  be  com- 
pensated therefor  in  damages.  The  prayer  of  said  complaint 
was  for  the  court  to  grant  a  restraining  order  to  prevent 
defendants  from  further  cutting  and  removing  said  trees 
and  timber.  With  said  complaint  and  as  a  part  of  it  is 
said  contract  as  follows:  "This  agreement,  entered  into 
between  Anna  E.  Sierp,  party  of  the  first  part,  and  Greorge 
R.  Schrier  and  Thomas  J.  Stanfield,  party  of  the  second 
part,  witnesseth  that  the  party  of  the  first  part  has  this  day 
sold  to  the  party  of  the  second  part  all  the  pin  oak  timber, 
all  the  hickory  timber,  and  all  the  white  oak  timber  measur- 
ing more  than  fifty  inches  in  circumference  two  feet  above 
the  ground,  on  the  following  real  estate  in  Jackson  county, 
Indiana:  West  half  of  the  southeast  quarter  of  section 
thirty-three,  township  five  north,  range  five  east.  And  the 
parties  of  the  second  part  are  given  time  until  December  24, 
1903,  to  cut  down  and  remove  said  timber  from  said  real 
estate.  In  consideration,  as  payment  for  said  timber,  the 
parties  of  the  second  part  agree  to  pay  to  the  party  of  the 
first  part  the  sum  of  $1,220.  In  witness  whereof,  the  party 
of  the  first-  part  and  the  parties  of  the  second  part  have 

hereunto  set  their  hands  and  seals  this day  of  March, 

1902.         her 

Elizabeth  X  Sierp.    George  R.  Schrier.    T.  J.  Stanfield." 
mark 
On  the  11th  day  of  April,  1903,  that  being  vacation  of 
the  Jackson  Circuit  Court,  the  regular  judge  of  the  forty- 
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second  judicial  circuit  granted  and  filed  a  temporary  re- 
straining order,  as  prayed  for  in  plaintiflF's  complaint.  On 
the  2d  day  of  May,  1903,  plaintiff,  in  vacation,  filed  a  sec- 
ond paragraph  of  complaint,  containing  about  the  same 
allegations  as  were  embodied  in  the  first,  with  the  additional 
allegations  that  the  wrongful  cutting  was  done  by  the  de- 
fendants and  by  their  agents  and  servants,  and  specifying 
that  they  had  cut  sixty-eight  pin  oak  trees,  six  white  oak 
trees  under  size,  twelve  black  oak  trees,  six  burr  oak  trees 
and  two  sweet  gum  trees.  The  defendants'  demurrer  to 
each  paragraph  of  complaint  was  overruled.  The  defend- 
ants answered  jointly  in  three  paragraphs:  The  first,  gen- 
eral denial.  The  second  alleges  that  the  defendants  admit 
the  cutting  and  removal  from  said  land  of  white  oak  trees 
measuring  more  than  fifty  inches  in  circumference  two  feet 
above  the  ground,  and  hickory  and  other  oak  trees ;  but  they 
aver  that  prior  to  cutting  and  removing  said  trees  and  tim- 
ber they  had  bought  the  same  from  plaintiff  for  $1,200,  and 
as  a  part  of  the  agreement  of  sale  and  purchase  of  said  tim- 
ber appellees  were  given  permission  by  appellant  to  enter 
said  lands  and  to  cut  and  remove  said  timber  and  trees  at 
any  time  prior  to  the  24th  day  of  December,  1903.  And 
so  defendants  aver  that  said  acts  so  done  by  them  on  the 
premises  of  plaintiff  were  all  done  with  her  full  knowledge, 
consent,  license  and  permission,  and  they  deny  that  they 
have  cut  or  threatened  to  cut,  or  expressed  or  entertained 
any  intention  to  cut  in  the  future,  any  trees  or  timber  upon 
said  lands  of  the  plaintiff  other  than  those  so  bargained  and 
sold  by  her  to  them  and  by  her  authorized  to  be  cut  and 
removed. 

The  third  paragraph  of  answer  admits  the  cutting  and  re- 
moving from  the  lands  of  the  plaintiff  of  the  trees  and  tim- 
ber mentioned  in  plaintiff's  complaint,  also  sets  forth  a  copy 
of  the  written  contract,  and  further  alleges  that  defendants 
bought  all  kinds  of  oak  trees  on  said  land  other  than  white 
oak  measuring  less  than  fifty  inches  in  circumference  two 
feet  above  the  ground,  and  said  agreement  was  intended  to 
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and  did  convey  and  authorize  the  cutting  and  removing  of 
all  such  timber,  but  by  inadvertence  and  mutual  mistake 
of  the  parties,  and  a  misunderstanding  or  a  mistake  on  the 
part  of  the  scrivener  who  drew  said  writing,  said  agree- 
ment specified  only  pin  oak  and  white  oak  trees,  and  in 
commercial  circles  and  by  general  custom  prevailing  at  the 
time  of  making  said  contract,  and  ever  since  in  said  com- 
munity and  elsewhere,  the  species  of  oak  mentioned  in  the 
complaint  as  burr  oak  was  and  is  classed  and  regarded  as 
white  oak ;  that  all  trees  and  timber  so  cut  by  them  were  cut 
and  removed  by  virtue  of  said  contract. 

Defendants  also  filed  a  cross-complaint,  which  alleges 
about  the  same  facts  contained  in  the  second  and  third  para- 
graphs of  answer,  and  in  addition  to  these  allegations  asks 
a  reformation  and  correction  of  said  written  contract,  on 
account  of  the  mutual  mistake  of  the  parties  thereto.  Plain- 
tiff demurred  to  the  second  and  third  paragraphs  of  de- 
fendants' answer;  also  to  the  cross-complaint,  which  de- 
murrers were  overruled,  to  which  rulings  of  the  court  the 
plaintiff  at  the  time  excepted.  The  trial  by  the  court  re- 
sulted in  a  finding  and  decree  for  defendants,  and  judgment 
against  plaintiff  for  costs. 

The  appellant  assigned  as  error  the  action  of  the  court 
in  overruling  her  demurrer  to  the  second  and  third  para- 
graphs of  appellees'  answer  to  appellant's  first  and  second 
paragraphs  of  complaint,  in  overruling  her  demurrer  to  ap- 
pellees' cross-complaint  and  in  overruling  her  motion  for  a 
new  trial,  and  that  the  decision  of  the  court  is  not  fairly 
supported  by  the  evidence  and  is  clearly  against  the  weight 
of  the  evidence. 

To  consider  these  specifications  in  the  order  named,  the 

second  paragraph  of  the  answer  is  claimed  to  be  defective 

in  this:     That  the  appellant's  complaint  is  based 

1.     upon  a  written  contract,  and  the  answer  was  upon 

an  oral   contract   without   mentioning   the   written 

contract.     Said  second  paragrai>li  alleges,  in  substance,  that 

Vol.  36—17 
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defendants  cut  and  removed  only  trees  which  they  had  pur- 
chased from  plaintiflF  and  which  they  removed  with  her  per- 
mission, and  they  deny  that  they  cut,  or  threatened  to  cut, 
or  entertained  any  intention  to  cut,  any  trees  or  timber 
upon  the  lands  of  plaintiff,  other  than  those  bargained  and 
sold  to  them  by  her  and  by  her  authorized  to  be  cut  and 
removed.     We  think  this  answer  meets  the  complaint. 

The  objection  to  the  third  paragraph  of  answer  is :    First, 

that  it  charges  that  "in  commercial  circles  and  by  general 

custom  prevailing  at  the  time  of  making  said  con- 

2.  tract,  and  ever  since  in  said  conmiunity  and  else- 
where, the  species  of  oak  mentioned  in  the  complaint 

as  burr  oak  was  and  is  classed  and  regarded  as  white  oak;" 
that  this  answer,  to  be  good,  should  state  and  allege  that 
this  custom  and  usage  was  known  to  both  parties  to  the 
contract,  and  especially  to  the  appellant  at  the  time  she 
entered  into  the  written  contract.  In  answer  to  this  ob- 
jection we  think  it  sufficient  to  say  that  the  parties  are  pre- 
sumed to  know  general  usage  and  custom. 

The  second  objection  to  said  paragraph  is  that  it  states 

"that  the  defendants  in  fact  bought  all  kinds  of  oak  on  said 

lands   other   than   white   oak  measuring  less   than 

3.  fifty  inches  in  circumference    two    feet  above  the 
ground.     Said  agreement  was  intended  to  and  did 

authorize  the  cutting  and  removing  of  all  such  timber,  but 
by  inadvertence  and  mutual  mistake  of  the  parties,  and  a 
mistake  or  misunderstanding  on  the  part  of  the  scrivener 
who  drew  said  writing,  said  agreement  specified  only  pin 
oak  and  white  oak  trees ;"  that  the  answer  should  have  stated 
that  this  intention  to  which  appellees  desired  the  contract 
to  be  made  conformable  continued  concurrently  down  to 
the  time  of  the  execution  of  said  written  contract.  The  an- 
swer alleges  that  certain  timber  was  bought,  but  by  mutual 
mistake  of  the  parties  and  of  the  scrivener  the  agreement 
specified  only  a  part  of  said  timber.  It  states  that  by 
mutual  mistake  the    agreement    specified    certain    things. 
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That,  in  effect,  says  that  such  mistake  existed  at  the  time 
the  agreement  was  made.  The  same  objections  substan- 
tially are  made  to  the  cross-complaint  that  are  made  to  the 
third  paragraph  of  answer,  and  what  we  have  said  concern- 
ing said  paragraph  is  applicable  to  the  complaint  There 
is  no  error  in  the  action  of  the  court  upon  the  demurrers 
to  the  paragraphs  of  answer  and  to  the  cross-complaint 

The  remaining  claim  of  appellant  for  the  reversal  of 
the  judgment  discussed  is  that  "the  finding  of  the  court  is 

not  supported  by  the  evidence  and  is  clearly  against 
4.     the  weight  of  the  evidence."     It  is  contended  by 

the  appellees  that  the  evidence  is  not  properly  in 
the  record,  and  that  therefore  this  claim  of  appellant  can 
not  be  considered.  Whether  the  evidence  is  in  the  record 
or  not  we  do  not  decide.  We  have,  however,  read  it,  and 
the  able  argument  of  counsel  for  appellant  thereon,  with 
interest.  We  find  a  conflict,  but  can  not  say  that  any 
material  allegation  of  the  appellees'  answers  or  cross-com- 
plaint is  without  support,  and  as  has  been  recently  held  by 
the  Supreme  and  this  Court  in  several  cases  under  section 
eight  of  the  act  approved  March  9, 1903  (Acts  1903,  p.  338, 
§641h  Bums  1905),  the  evidence  will  not  be  weighed  upon 
appeal.    The  judgment  is  affirmed. 


Warman-Blaok-Chamberlain  Company  v.  Indi- 
anapolis Mortar  &  Fuel  Company. 

[No.  5,405.    Filed  October  11,  1905.] 

1.  Pleading. — Answer. — Sales. — Warranty. — Breach. — How  Al- 
leged.— Where  the  warranty  of  an  article  sold  is  general,  a 
breach  of  such  warranty  may  be  shown  by  a  general  negation 
thereof.    Smith  v.  Borders,  160  Ind.  233,  followed,    p.  260. 

2.  New  Trial. — Sales. — Warranty. — Breach. — Whether  a  horse 
received  injuries  before  or  after  a  sale  and  warranty  of  sound- 
ness is  a  question  of  fact,  and  the  verdict  rendered  upon  con- 
flicting evidence  and  the  decision  of  the  trial  court  overruling 
a  motion  for  a  new  trial  are  final,    p.  261. 
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3.  New  Trial. — Newly-Discovered  Evidence, — Mistake  by  Wit- 
ness,— Where  a  witness  for  appellee,  testifying  by  reference  to 
a  memorandum,  made  an  error  of  dates,  but  upon  cross-exam- 
ination stated  such  dates  correctly,  a  new  trial  will  hot  be 
gn^anted  because  such  memorandum  was  afterwards  found  to  be 
incorrect,    p.  261. 

From  Superior  Court  of  Marion  County  (65,310) ; 
James  M,  Leathers,  Judge. 

Action  by  the  Indianapolis  Mortar  &  Fuel  Company 
against  the  Warman-Black-Chamberlain  Company.  From 
a  judgment  for  plaintiif,  defendant  appeals.     Affirmed. 

Smith  &  Korbly,  for  appellant.  • 

Groninger  &  Oroninger  and  M,  A,  Ryan,  for  appellee. 

RoBY,  J. — Action  by  appellee  against  appellant.  The 
complaint  is  based  upon  an  alleged  warranty  by  the  appel- 
lant, to  the  effect  that  a  team  of  horses  sold  by  it  to  appel- 
lee were  healthy  and  soimd  in  every  respect,  free  from  dis- 
ease, and  suitable  for  the  purpose  for  which  appellee  pur- 
chased them.  The  breach  alleged  is  that  such  horses  were 
not  healthy  and  sound,  but  were  diseased,  because  of  which 
one  of  them  died  within  a  few  days  after  the  purchase,  and 
the  other  became  and  remained  lame;  that  thev  were  of 
no  value,  and  were  tendered  to  appellee  who  refused  to 
receive  them. 

It  is  insisted  that  the  complaint  is  insufficient,  in  that 

the  breach  of  warranty  pleaded,  in  order  to  be  good  as 

against  a  demurrer,  must  show  the  character  and 

1.  extent  of  the  warranty  and  nature  and  particulars 
of  the  breach.  The  contention  derives  some  plaus- 
ibility from  the  following  cases:  Shirk  v.  Mitchell  (1894), 
137  Iiid.  185,  188;  Anliman,  Miller  &  Co,  v.  Seichting 
(1890),  12G  Ind.  137;  McClamroch  v.  Flint  (1885),  101 
Tnd.  278;  Johnston  Harvester  Co,  v.  Bartley  (1882),  81 
Ind.  40G;  Booher  v.  Goldshorough  (1873),  44  Ind.  490; 
Conant  v.  Xational  State  Bank  '  {ISSd),  121  Ind.  323; 
Robinson  Machine    Works  v.   Chandler    (1877),   56   Ind, 
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675;  Neidefer  v.  Chastain  (1880),  71  Ind.  363,  36  Am. 
Rep.  198;  Flint  v.  Cook  (1885),  102  Ind.  391.  But  it 
has  recently  been  declared  by  the  Supreme  Court,  the  line 
of  authority  above  cited  having  been  pressed  in  argument, 
that  "Where  the  warranty  is  general  in  its  character  or 
nature,  the  breach  or  failure  may  be  shown  by  a  general 
negation  of  such  warranty."  Smith  v.  Borden  (1903),  160 
Ind.  223.  The  warranty  relied  upon  in  the  case  at  bar 
was  general,  and  the  breach  stated  is  coextensive  therewith, 
the  complaint  containing  a  "general  negation  of  such  war- 
ranty." Under  the  rule  above  stated  the  complaint  is 
sufficient. 

The  third  assignment  of  error  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial:  (1)  Be- 
cause the  decision  is  not  sustained  by  sufficient  evidence; 
(2)  because  it  is  contrary  to  law;  (3)  on  account  of  newly- 
discovered  evidence. 

In  support  of  the  first  and  second  grounds  stated,  it  is 

insisted  that  there  is  a  total  failure  of  proof  to  show  that 

the  lameness  of  the  one  horse  was  caused  by  the  in- 

2.  jury  suffered    before  the    sale,  to    which  it  is  at- 
tributed.    The  lameness  might  no  doubt  have  been 

caused  by  a  sprain  or  other  subsequent  injury,  but  it  might 
also  be  due  to  a  weakness  arising  from  the  injury  by  a 
barbed  wire  against  which  the  warranty  ran,  and  upon  that 
question  the  inference  and  finding  of  the  trial  court  is  final. 
The  newly-discovered  evidence  relates  to  the  testimony 
of  a  veterinary  surgeon,  who  upon  direct  examination  tes- 
tified, by  reference  to  a  memorandum,  as  to  certain 

3.  dates.     The  memorandum  is  shown  by  the  affidavit 
filed  in  support  of  the  motion  to  have  been  incorrect. 

Upon  cross-examination  of  the  witness  by  the  appellant's 
learned  counsel,  he  stated  the  date  correctly,  which  is  all 
he  could  do  were  the  case  retried.  The  issue  between  these 
parties  was  one  of  fact,  and  the  conclusion  reached  by  the 
trial  court  can  not  be  disturbed.    Judgment  affirmed. 
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SCHNULL  ET  AL.  t;.  CUDDY. 

[No.  5,377.    Filed  June  22,  1905.    Rehearing  denied  October  11, 

1905.] 

1.  Pleading. — Answer, — Striking  Out  Paragraph  When  Facta 
Provable  under  Another. — The  erroneous  striking  out  of  a  para- 
graph of  answer  whose  facts  are  provable  under  another  para- 
graph is  not  reversible  error,    p.  263. 

2.  Trial.  —  Answers  to  Interrogatories.  —  Indefiniteness.  —  The 
trial  court  can  not  sustain  a  motion  for  judgment  nan  obstante 
for  a  specific  sum,  when  the  answers  to  the  interrogatories  are 
indefinite  as  to  such  amount,    p.  264. 

3.  Evidence. — Compromise. — An  oflPer  by  a  party  to  pay  a  sum 
of  money  as  a  compromise  is  not  admissible  as  an  admission  of 
indebtedness,    p.  265. 

4.  Trial. — Evidence. — Motion  to  Strike  Out, — ^If  any  evidence  em- 
braced in  a  motion  to  strike  out  is  admissible,  such  motion  should 
be  overruled,    p.  268. 

6.  Evidence. — Compromise. — Facts  Admitted  in  Conversation 
Concerning. — Where,  in  an  effort  to  make  a  compromise  of  a 
claim,  defendant  said  he  would  dispose  of  his  property  and  thus 
defeat  any  judgment  that  might  be  rendered  on  such  claim,  such 
declaration  is  admissible  in  evidence  as  an  admission  and  its 
exclusion  is  reversible  error,    p.  268. 

From  Floyd  Circuit  Court;  W.  C.  TJtz,  Judge. 

Action  by  Henry  Schnull  and  others  against  Emmett 
Cuddy.  From  a  judgment  for  plaintiffs  for  less  than  their 
demand,  they  appeal.     Reversed. 

Smith  &  Korbly,  James  W.  Fortune  and  0.  B.  Main- 
tyre,  for  appellants. 

Oeorge  H.  Voigt  and  C.  L.  &  H.  E.  Jewett,  for  appellee. 

CoMSTocK,  J. — ^Appellants  brought  this  action  against 
the  appellee  to  recover  damages  for  the  breach  of  a  con- 
tract to  sell  to  them  2,000  cases  of  tomatoes  during  the  pack- 
ing season  of  1901.  The  first  and  second  paragraphs  of 
the  complaint  were  filed  April  12,  1902.  October  7,  1902, 
appellants  filed  an  affidavit  for  attachment  and  garnish- 
ment, naming  the  Van  Camp  Packing  Company  as  gar- 
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nishee  defendant,  and  attaching  $1,805.76  belonging  to  the 
appellee.  Appellee  answered  the  first  and  second  para- 
graphs of  the  complaint  in  three  paragraphs,  the  first 
being  a  general  denial.  The  second  and  third  paragraphs 
admitted  the  execution  of  the  contract  sued  on.  In  addi- 
tion,  the  second  averred  that  the  defendant  notified  the 
plaintiffs  that  he  could  not  and  would  not  deliver  the 
tomatoes  contracted  for,  and  that  at  that  time  canned 
tomatoes  were  worth  seventy  cents  per  dozen  cans  and  no 
more.  The  third  paragraph  alleged  that  during  the  time 
in  which  the  defendant  was  under  contract  to  deliver  the 
tomatoes  they  were  worth  seventy  cents  per  dozen  cans  and 
no  more.  Reply  by  general  denial  was  filed  to  the  answers. 
On  the  18th  day  of  November,  1902,  plaintiffs  filed  a  third 
paragraph  of  complaint  This  paragraph,  upon  motion  of 
appellee,  was  stricken  from  the  files.  The  issue  upon  the 
complaint  and  the  affidavit  in  attachment  were  both  tried 
by  jury.  The  jury  returned  a  general  verdict  in  favor  of 
appellant  for  $300,  and  answered  interrogatories.  Appel- 
lants had  judgment  on  the  general  verdict,  and  appellee, 
upon  the  issues  in  attachment. 

The  first  specification  of  error  challenges  the  action  of 
the  court  in  striking  out  said  third  paragraph.     Whether 

this  action  of  the  court  was  error,  and  whether  the 
1.     questions  sought  to  be  raised  therein  by  appellants, 

are  presented  by  the  record  is  discussed  at  consider- 
able length.  The  material  averments  of  said  paragraph 
were  provable  under  other  paragraphs  of  the  complaint, 
and  the  action  of  the  court,  even  if  erroneous,  was  there- 
fore not  reversible  error.  We  deem  it  proper  to  say  in 
reference  to  the  paragraph  in  question  that  some  of  the 
averments  which  counsel  for  appellants  treat  as  averments 
of  fact  appear  to  this  court  to  be  mere  conclusions. 

Appellants  next  insist  that  the  court  erred  in  ^overruling 
their  motion  for  a  judgment  for  $500  upon  the  interrog- 
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atories  submitted  to  the  jury  and  answers  thereto, 
2,     notwithstanding  the  general  verdict.     It  is  insisted 

that  the  following  interrogatories  and  answers  show 
that  the  appellants  were  entitled  to  judgment  greater  than 
that  fixed  by  the  verdict.  "Interrogatory  No.  2.  Did  the 
defendant,  Emmett  Cuddy,  enter  into  a  written  contract 
with  the  plaintiffs  on  the  1st  day  of  June,  1901,  as  set  out 
in  the  complaint,  by  which  he  sold  to  said  plaintiffs  1,000 
cases,  containing  two  dozen  cans  each,  of  three-pound 
tomatoes,  quality  guaranteed  full  standard,  at  seventy  cents 
per  dozen  cans,  of  the  pack  of  the  year  1901,  and  to  be 
shipped  to  plaintiffs  during  the  packing  season  of  1901  ? 
A.  Yes.  No.  3.  Did  the  defendant  deliver  to  the  plain- 
tiffs the  tomatoes  as  contracted  for  ?  A.  No.  No.  4.  Did 
defendant  deliver  to  plaintiffs  any  canned  tomatoes  in  com- 
pliance with  the  terms  of  said  contract  ?  A.  No.  No.  5. 
When  in  the  year  1901  did  the  packing  season  at  Sellers- 
burg,  Indiana,  close?  A.  About  October  10,  1901." 
"No.  16.  What  was  the  market  value  per  dozen  of  canned 
tomatoes  of  the  kind  and  quality  mentioned  in  said  con- 
tract? A.  About  ninety-five  cents  per  dozen.  No.  17. 
What  was  the  market  value  per  dozen  in  Sellersburg,  In- 
diana, at  the  close  of  the  packing  season  in  the  year  1901 
of  canned  tomatoes  of  the  kind  and  quality  mentioned  in 
said  contract?  A.  Ninety-five  cents  per  dozen.  No.  18. 
Did  the  market  value  of  canned  tomatoes  of  the  kind  and 
quality  mentioned  in  the  contract  decline  in  value  from  the 
date  of  the  close  of  the  packing  season  in  Sellersburg,  In- 
diana, in  the  year  of  1901  to  November  7,  1901  ?  A.  No." 
"No.  21.  T\Tiat  was  the  market  price  of  canned  tomatoes 
per  dozen  of  the  kind  and  quality  mentioned  in  said  con- 
tract at  Sellersburg,  Indiana,  on  or  about  the  1st  day  of 
October,  1901  ?  A.  About  ninety-five  cents  per  dozen. 
No.  22.  Did  the  market  value  of  canned  tomatoes  of  the 
kind  and  quality  mentioned  in  the  contract  decline  in  value 
from  the  1st  day  of  October,  1901,  to  thq  close  of  the  pack- 
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ing  season  in  the  year  1901  ?  A.  No."  If  these  answers 
sustain  said  claim,  the  court  erred  in  overruling  appellants' 
motion.  Wood  v.  Wack  (1903),  31  Ind.  App.  252,  and 
cases  cited;  Proman  v.  Rous  (1882),  83  Ind.  94.  The 
answers  upon  which  appellants  rely  are  indefinite.  They 
do  not  show  every  essential  fact  necessary  to  a  recovery. 
They  do  not  therefore  clearly  show  that  the  jury  erred  in 
computing  the  amount  of  the  verdict. 

The  first  reason  stated  in  the  motion  for  a  new  trial  in 

the  attachment  and  garnishment  proceedings  is  that  the 

court  erred  in  striking  out  the  testimony  of  Mr. 

3.  Korbly,  one  of  the  appellants'  attorneys.  The  aflS- 
davit  for  attachment  and  garnishment  alleged  that 
the  appellee  was  removing,  or  was  about  to  remove,  his 
property  subject  to  execution  out  of  the  State,  not  leaving 
enough  therein  to  satisfy  plaintiffs'  said  claim,  and  that 
appellee  was  about  to  sell,  convey  or  otherwise  dispose  of 
his  property  subject  to  execution,  with  the  fraudulent  in- 
tent to  cheat,  hinder  and  delay  his  creditors,  and  partic- 
ularly appellants. 

In  support  of  the  allegations  of  the  affidavit  Mr.  Korbly 
testified  to  a  conversation  between  himself  and  appellee 
at  appellee's  place  of  business  in  Sellersburg,  Indiana. 
After  he  had  testified  in  chief  and  had  been  cross-examined, 
the  court  struck  out  his  testimony  on  the  ground  that  the 
conversation  was  privileged  and  could  not  be  given  in  evi- 
dence against  appellee.  The  action  had  been  commenced 
and  was  pending  at  the  time  testified  to  by  Mr.  Korbly. 
The  purpose  of  the  visit  to  Mr.  Cuddy  is  stated  as  follows : 
**Mr.  Fortune  and  myself  went  to  Sellersburg  to  see  Mr. 
Cuddy,  for  the  purpose  of  securing  a  settlement  of  the 
claims  of  Schnull  &  Co. — either  the  money  or  tomatoes. 
We  met  Mr.  Cuddy  at  Sellersburg  and  told  him  the  pur- 
pose of  our  visit.  Mr.  Cuddy  said  he  did  not  owe  Schnull 
&  Co.  anything,  and  he  also  said  that  there  was  a 
abort  pack  that  year  [1901],  and  that  he  did  not  thinly 
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that  Schnull  &  Co.  were  treating  him  right.  I  told  him 
that  a  suit  was  pending  for  the  damages  Schnull  &  Co.  had 
sustained  by  his  failure  to  deliver  the  tomatoes,  and  that  we 
would  like  to  have  the  matter  adjusted  before  the  trial  came 
up,  for  the  reason  that  it  would  save  him  expense  as  well 
as  Schnull  &  Co.  'Well,'  said  Cuddy,  'I  will  pay  $150,  and 
no  more.'  I  said  that  we  would  not  accept  that  proposition, 
and  that  the  only  thing  that  we  could  do  under  the  circum- 
stances would  be  to  go  ahead  with  the  trial  of  the  suit.  Then 
Cuddy  said :  *Go  ahead  with  the  trial  of  the  suit,  and  get 
your  judgment  if  you  can.'  Then  he  said :  'If  you  get  a 
judgment  against  me  *  *  *  j  ^in  dispose  of  my 
property,  so  I  will,  and  you  won't  get  a  *  *  *  cent,  and 
I  will  tell  the  judge  so  too.'  At  the  time  he  made  that  state- 
ment I  had  an  envelope  containing  some  papers  in  my  hand, 
and  I  was  standing  beside  a  box  or  table,  leaning  on  it, 
with  my  envelope  there,  and  I  wrote  down  the  words  that 
he  said.  That  is  about  the  sum  and  substance  of  the  con- 
versation that  took  place.  Before  leaving,  I  read  to  Mr. 
Cuddy  what  he  said,  and  asked  him  if  that  was  what  he 
had  said,  and  in  answer  to  that  question  he  said:  'Yes/ 
The  only  thing  I  know  about  Mr.  Cuddy  having  shipped, 
or  was  about  to  ship,  a  certain  consignment  of  tomatoes 
from  his  factory  on  that  date  to  the  city  of  Louisville  was 
what  Mr.  Cuddy  said  about  that  himself.  After  the  con- 
versation with  Mr.  Cuddy  above  detailed,  I  went  through 
the  canning  factory  and  saw  that  he  had  many  cans  of 
tomatoes  piled  up  in  stacks  about  four  feet  high,  and  asked 
him  to  deliver  tomatoes  to  us  in  lieu  of  money,  and  pointed 
to  the  canned  tomatoes  that  were  stacked  up,  but  he  said 
that  he  was  going  to  ship  them  out  of  the  State,  to 
Louisville." 

The  exact  words  which  appeared  on  the  envelope  as 
spoken  by  Mr.  Cuddy  are  as  follows:  "I  will  assign  my 
property  to  my  wife,  or  get  rid  of  it,  and  I  will  have  *  *  * 
little  left  if  the  court  goes  against  me     *     *     *     and  I 
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will  tell  the  judge  so  too."  Upon  cross-examination  the 
witness  stated :  "The  canning  factory  at  the  time  was  run- 
ning  and  we  walked  around  in  the  canning  factory  and 
out  into  the  warehouse,  and  I  asked  Mr.  Cuddy  whether 
or  not  he  would  deliver  the  tomatoes  of  the  pack  of  1902 
in  lieu  of  the  pack  of  1901,  and  he  said,  waving  his  hand, 
these  tomatoes  are  sold,  and  I  am  going  to  ship  them  out 
of  the  State.  This  was  immediately  after  the  conversation 
in  which  he  said  he  would  get  rid  of  the  property  if  judg- 
ment went  against  him.  The  tomatoes  that  he  said  had 
been  sold  and  that  he  intended  to  ship  out  of  the  State  were 
in  cans,  and  piled  up  one  on  top  of  another,  and  piled  up 
about  four  feet  high." 

On  reexamination  Korbly  testified:  "The  statement  of 
Mr.  Cuddy  in  reference  to  the  transfer  of  his  property  to 
his  wife,  or  when  he  said  he  would  get  rid  of  his  property, 
was  made  after  all  reference  to  the  $500  proposition  and 
expenses.  We  had  finished  talking.  Cuddy  made  the  prop- 
osition of  $150  after  we  made  the  proposition  of  $500  in 
settlement,  and  that  ended  the  negotiation.  As  soon  as 
he  made  the  $150  proposition  we  quit.  No  further  prop- 
osition was  made  with  reference  to  the  money  proposi- 
tion. Then  it  was  that  I  said  there  was  nothing  for  us  to 
do  but  go  ahead  and  fight  the  suit." 

It  is  well  settled  that  an  oflfer  by  a  party  to  pay  a  sum  of 
money  by  way  of  compromise  of  an  existing  controversy 
is  not  to  be  used  as  evidence  against  him.  One  may  buy 
his  peace,  and  his  offer  made  by  way  of  compromise  is 
not  admissible  as  an  admission  in  a  civil  action.  It  is 
clear,  therefore,  that  the  evidence  of  offer  of  $150  by  ap- 
pellee to  appellants  for  settlement  of  a  pending  suit  was 
not  admissible.  But  it  is  also  well  settled  that  admissions 
or  statements  of  independent  facts  not  made  with  a  view  to 
compromise,  although  made  during  the  negotiations,  are  not 
so  privileged.     1  Elliott,  Evidence,  §646. 

In  Oerrish  v.  Sweetser  (1826),  4  Pick.  374,  377,  after 
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stating  the  general  rule,  the  court  say:  "This  rule  is 
founded  in  policy,  that  there  may  be  no  discouragement 
to  amicable  adjustments  of  disputes,  by  a  fear,  that  if  not 
completed,  the  party  amicably  disposed  may  be  injured. 
But  this  rule  seems  confined  to  the  mere  oflfer  of  compro- 
mise, for  it  is  held  that  any  independent  facts  admitted 
during  the  treaty  for  a  compromise,  may  be  given  in  evi- 
dence as  admissions.  This  limitation  or  exception  to  the 
rule  is  laid  down  in  Starkey  and  Phillips,  and  was  adopted 
by  this  court  in  the  case  Marsh  v.  Gold  [1824],  2  Pick. 
285."  See,  also,  Murray  v.  Coster  (1826),  4  Cowen 
617,  635. 

If  any  portion  of  the  evidence  embraced  in  the 

4.  motion  to  strike  out  was  admissible,  the  motion  was 
improperly  sustained.     Carver  v.  Louthain  (1872), 

38  Ind.  530,  541. 

The  statement  of  Mr.  Cuddy  in  reference  to  the  transfer 

of  his  property  to  his  wife,  and  that  he  would  get  rid  of 

his  property,  was  made  after  the  proposition  of  $150 

5.  had  been  rejected.     The  oflFer  of  compromise  was 
a  closed  incident.     The  statement  in  reference  to 

the  disposition  of  his  property  was  an  independent  one.  It 
was  competent  evidence  upon  appellee's  intention  as  to  that 
particular  fact.  The  facts  in  the  testimony  of  the  witness 
were  susceptible  of  separation.  The  intention  of  the  appel- 
lee as  to  the  disposition  of  his  property  was  a  matter  in 
no  way  connected  with  the  merits  of  the  cause,  although 
appellee's  purpose  may  have  been  to  discourage  appellants 
in  their  attempt  to  collect  their  claim.  Waldridge  v.  Ken- 
nison  (1795),  1  Esp.  143.  The  exclusion  of  this  evidence 
was  manifestly  prejudicial  to  the  appellants,  and  was  error, 
and  for  this  ruling  the  judgment  must  be  reversed.  Other 
questions  discussed  may  not  arise  upon  a  second  trial. 

Judgment  reversed,  with  instructions  to  sustain  appel- 
lants' motion  for  a  new  trial,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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State,  ex  rel.  Millice,  v.  Petersen  et  al. 

[No.  5,449.     Filed  October  11,  1905.] 

1.  Pleading. — Complaint, — Uncertainty, — Construction, — Motion 
to  Make  Specific, — ^Where  the  facts  pleaded  are  sufficient  to  con- 
stitute a  cause  of  action,  a  complaint  will  not  be  held  bad  be- 
cause of  difficulty  in  determining  the  theory  of  the  pleader,  the 
remedy  being  a  motion  to  make  more  specific,    p.  271. 

2.  Same. — Complaint, — Theory, — Several  Ca-uses  in  One  Paro- 
graph, — Misjoinder, — ^While  a  single  paragraph  of.  complaint 
must  have  but  one  theory,  it  may  have  many  distinct  causes  of 
action,  and  if  so,  the  remedy  is  a  demurrer  for  misjoinder  or  a 
motion  to  paragraph,  and  not  a  demurrer  for  want  of  facts, 
p.  272. 

3.  Guardian  and  Ward. — Final  SettlemenU — Collateral  Attack, — 
The  final  settlement  of  a  g^uardian  is  a  conclusive  adjudication  of 
the  matters  therein  contained  until  set  aside  upon  a  direct  at- 
tack, but  it  is  not  an  adjudication  of  matters  not  contained 
therein,    p.  272. 

4.  Same. — Current  Reports, — Power  of  Court  to  Correct, — ^A 
guardianship  remains  in  fieri  until  the  final  settlement,  and  the 
court  may  until  then  correct  or  modify  any  former  reports, 
p.  273. 

5.  Same. — Final  Settlem^ent, — Direct  Attack. — Fraud  and  Mis- 
take,— Limitation  of  Actions, — ^A  direct  attack  may  be  made 
upon  the  final  settlement  of  a  guardian  for  fraud  or  mistake  at 
any  time  within  three  years  after  making  same,  and  the  setting 
aside  of  such  settlement  opens  up  the  entire  estate  for  investi- 
gation,   p.  274. 

6.  Same. — Pleading, — Joinder  of  Suit  to  Set  Aside  Settlement  vntk 
Action  on  Bond. — A  suit  to  set  aside  a  guardian's  final  settle- 
ment for  fraud  or  mistake  may  be  joined  with  an  action  on  such 
guardian's  bond.     p.  274. 

7.  Same. — Settlement, — Disclosures, — It  is  the  imperative  duty 
of  a  guardian  to  make  full  disclosures  of  his  trust  to  the  court 
in  making  his  settlements,    p.  274. 

8.  Pleading. — Complaint, — Guardian  and  Ward, — Final  Settle- 
ment,— Setting  Aside, — ^A  complaint  showing  that  a  guardian, 
having  overpaid  his  ward's  mother  |200,  filed  and  received  an 
allowance  of  same  from  the  ward,  and  that  he  has  never  ac- 
counted to  such  ward  for  such  sum,  states  a  cause  of  action 
against  such  guardian  and  also  on  his  bond.     p.  275. 
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From  Fulton  Circuit  Court;  0.  F.  Montgomery,  Special 
Judge. 

Suit  by  the  State  of  Indiana,  on  the  relation  of  Minnie 
Millice,  against  Frederick  Petersen  and  others.  From  a 
decree  for  defendants,  plaintiff  appeals.    Reversed. 

I.  Conner,  for  appellant. 

Holman  &  Stephenson,  for  appellees. 

Myers,  P.  J. — This  cause  comes  to  this  court  on  the 
single  question  whether  the  amended  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action  against  either  of 
the  appellees,  defendants  in  the  court  below. 

The  substance  of  the  complaint  may  be  stated  as  fol- 
lows: On  September  7,  1886,  appellee  Frederick  Petersen 
was  appointed  by  the  Fulton  Circuit  Court  guardian  of 
the  plaintiff,  an  infant  eleven  years  old  April  30,  1886, 
and  a  child  of  John  F.  Fromm,  deceased.  On  the  same  day 
Petersen  filed  his  bond,  with  the  appellees,  William  J.  Leiter, 
Frederick  W.  Bosenberg  and  Valentine  Zimmerman,  as 
sureties,  conditioned  according  to  law,  and  which  bond  was 
thereupon  approved  by  the  court.  This  bond  is  made  a  part 
of  the  complaint  by  exhibit.  That  as  such  guardian  he  took 
possession  of  the  property  of  this  relatrix,  and  on  May  22, 
1890,  as  such  guardian,  he  made  his  first  current  report  to 
the  court,  showing  a  balance  in  his  hands  in  favor  of  this 
relatrix  of  $441 ;  that  said  guardian  made  a  second  current 
report  May  19,  1892,  "at  which  time  and  in  which  report 
said  defendant  had  a  balance  in  his  hands  in  favor  of  said 
relatrix  of  $660.38 ;"  that  at  the  time  of  filing  said  last 
report  and  for  some  time  prior  thereto  said  Petersen  was 
the  agent  of  Elsie  W.  Fromm,  widow  of  said  John  F. 
Fromm.  It  is  averred  that  on  the  day  of  filing  said  last 
report  Petersen  made  "a  pretended  settlement  with  said 
Elsie  W.  Fromm,  and  he  then  falsely  and  wrongfully 
claimed  that  she  had  overdrawn  her  account  as  against  hiTn 
as  her  agent,  and  to  equalize  and  to  balance  up  her  account. 
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as  he  claimed,  said  Petersen  falsely  and  wrongfully  charged 
and  received  a  credit  in  his  report  of  May  19,  1892,  as 
against  said  relatrix,  whereby  her  account  as  of  that  date 
was  falsely  and  wrongfully  reduced  from  $660.38,  the  true 
amount,  to  $460.38 ;"  that  said  Petersen,  as  such  guardian, 
filed  no  other  report  until  May  10,  1902,  at  which  time  he 
made  a  final  report,  carrying  forward  in  this  report  the 
balance  of  $460.38  as  shown  by  his  last  current  report, 
when  in  truth  and  in  fact  he  should  have  carried  forward 
to  her  credit  $660.38,  so  that  in  said  final  report,  so  called, 
the  mistake  in  the  report  of  May  19,  1892,  is  maintained; 
that  said  sum  of  $200,  with  interest,  has  not,  nor  has  any 
part  thereof,  been  paid  to  his  said  ward.  Said  final  report 
was  approved  by  the  court,  and  said  guardian  discharged. 
"The  relatrix  was  not  present  or  in  any  way  represented 
at  the  time  said  reports  were  acted  on,  and  continuously 
from  May,  1901,  to  the  present  time,  relatrix  has  been  a 
nonresident  of  the  State  of  Indiana."  It  is  averred  that 
by  reason  of  the  mistake  aforesaid  relatrix  has  sustained 
damages  in  the  sum  of  $381.61,  together  with  ten  per  cent 
thereon,  making  a  total  of  damages  in  the  sum  of  $418.77, 
for  which  and  all  proper  relief  she  prays  judgment. 

The  question  of  determining  the  relief  authorized  by  the 
averments  of  this  complaint  is  the  principal  and  controll- 
ing question  for  our  consideration ;  for  if  the  facts  averred 
do  not  state  a  cause  of  action  as  a  direct  attack  on  the 
guardian's  final  settlement,  the  complaint  does  not  state 
a  cause  of  action.  Appellees  insist  that  this  is  an  action 
on  the  guardian's  bond,  and  nothing  more.  If  their  con- 
tention is  correct,  then  the  judgment  of  the  lower  court 
must  be  affirmed. 

It  has  been  held  by  this  court  that  a  pleading  is  to  be 
construed  most  strongly  against  the  pleader  when  its  lan- 
guage is  uncertain  and   ambiguous,  rendering  its 

1.     theory  obscure  {Heintz  v.  Mueller  [1898],  19  Ind. 
App.  240)  ;  but  if,  upon  giving  the  language  a  fair 
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construction,  and  from  the  nature  of  the  facts  averred,  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of 
action,  it  will  not  be  held  bad  for  want  of  facts,  because  so 
constructed  as  to  render  it  difficult  to  determine  the  theory 
intended  by  the  pleader.  The  remedy  is  a  motion  to  make 
more  certain,  and  not  a  demurrer.  Scott  v.  Cleveland,  etc., 
R.  Co,  (1896),  lU  Ind.  125,  129,  32  L.  R  A.  154. 

The  complaint  in  this  case  contains  but  a  single  para- 
graph, and  under  the  rule  laid  down  in  the  case  of  Cleve- 
land, etc.,  R.  Co.  V.  Stewart  (1900),  24  Ind.  App. 

2.  374,  "only  one  theory  can  be  contained  in  a  single 
paragraph,"   and  that  theory  is  to  be  determined 

"from  its  prominent  and  leading  allegation."  Richardson 
V.  League  (1899),  21  Ind.  App.  429;  Sanders  v.  Hartge 
(1897),  17  Ind.  App.  243;  Hanover  Fire  Ins.  Co.  v.  John- 
son (1901),  26  Ind.  App.  122;  Boyd  v.  Bloom  (1899), 
152  Ind.  152.  But  it  must  be  borne  in  mind  that  the  word 
"theory,"  as  here  used,  does  not  apply  to  the  exclusion  of 
additional  causes  of  action  which  may  be  stated  in  a  single 
paragraph  of  complaint.  The  rule,  therefore,  is,  that  the 
pleader  can  not  rest  upon  more  than  one  theory  in  stating 
his  cause  of  action  in  a  single  paragrai)h,  yet  he  may  state 
more  than  one  cause  of  action  in  such  paragraph,  and  it 
will  withstand  a  demurrer  for  want  of  facts;  the  remedy 
being,  in  case  more  than  one  cause  of  action  is  stated,  a 
demurrer  for  a  misjoinder  or  a  motion  to  separate  into 
paragraphs.  Mark  v.  North  (1900),  155  Ind.  575.  No 
such  demurrer  or  motion  has  been  filed,  and  we  are  there- 
fore loft  to  the  consideration  of  the  question  raised  by  de- 
murrer for  want  of  facts. 

It  appears  from  the  allegations  of  the  complaint  that  a 

final  settlement  was  made  which  was  approved  by  the  court 

and  the    guardian    discharged.      This    report  still 

3.  stands.     The  law  is  well  settled  by  a  long  line  of 
decisions  in  this  State  that  such  action  bv  the  court 

upon  the  final  settlement  of  the  guardian  is  an  adjudication 
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of  the  matters  included  in  such  report,  and  is  conclusive 
upon  all  the  parties  interested  until  set  aside  by  direct  pro- 
ceedings for  that  purpose,  and  can  not  be  attacked  in  a 
suit  on  the  bond  or  in  any  other  manner  collaterally.  Hor- 
ton  V.  Hastings  (1891),  128  Ind.  103;  State,  ex  reh,  v. 
Parsom  (1897),  147  Ind.  579,  62  .\m.  St.  430;  Carver 
V.  Lewis  (1886),  104  Ind.  438;  Castetter  v.  State,  ex  rel, 
(1887),  112  Ind.  445;  State,  ex  rel,  v.  Kelso  (1884),  94 
Ind.  587.  It  is  also  the  law  that  as  to  all  matters  not  in- 
cluded in  such  final  settlement  there  is  no  adjudication, 
"and  it  is  not  necessary  to  set  aside  such  report  in  order  to 
attack  the  transaction."  Taylor  v.  Calvert  (1894),  138 
Ind.  67,  83,  and  cases  cited. 

Under  the  averments  of  the  complaint  this  case  does  not 
come  within  the  latter  line  of  cases,  for  the  reason  that  it 

appears  from  the  complaint  that  the  guardian,  by 
4.     his  current  report  of  1892,  did  refer  to  and  have 

allowed  him  as  a  credit  said  sum  of  $200  out  of  the 
money  then  in  his  hands  belonging  to  relatrix.  The  matter 
of  this  credit  being  before  the  court,  it  must  be  presumed 
that  the  court  in  acting  upon  the  report  did  its  duty,  and 
took  an  account  of  the  receipts  and  expenditures  thus  re- 
ported by  such  guardian,  and  verified  the  same  by  vouchers 
or  proof  of  correctness  as  required  by  subdivision  three 
of  §2685  Bums  1901,  §2521  R.  S.  1881.  But  until  the 
final  settlement  was  made  and  the  guardian  discharged  the 
entire  trust  was  in  fieri.  Current  reports  of  a  guardian 
are  considered  prima  facie  correct,  and  are  prima  facie 
evidence  of  the  facts  and  matters  therein  included  when  ap- 
proved by  the  court,  but  until  final  settlement  and  discharge 
of  the  guardian,  such  reports  are  under  the  control  of,  and 
may  be  set  aside,  corrected  or  modified  by  the  court  to  which 
such  guardian  reports.  State,  ex  rel.,  v.  Wheeler  (1891), 
127  Ind.  451;  Duckworth  v.  Kirhy  (1894),  10  Ind.  App. 
139. 
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A  direct  attack  on  account  of  fraud  or  mistake  of  fact 
may  be  made  on  the  final  settlement  of  a  guardian  within 
three  years  after  such  settlement  has  been  acted 
6.     on,  and  the  setting  aside  of  such  settlement  opens 
up  the  entire  estate  for  examination  and  investiga- 
tion by  the  ward,  and  the  court  may  make  such  corrections 
as  may  have  crept  into  the  proceedings  of  the  guardian, 
shown  to  be  grounded  on  fraud  or  mistake  of  fact     State, 
ex  rel,,  v.  Parsons,  supra;  Horton  v.  Hastings,  supra;  Bris- 
coe V.  Johnson  (1881),  73  Ind.  673. 

In  the  case  at  bar  it  appears  that  the  final  settlement 

was  acted  upon  by  the  court  May  10,  1902,  and  this  suit 

begim  February  11,  1903.    Therefore,  this  suit  hav- 

6.  ing  been  brought  within  the  time  allowed  for  a  di- 
rect attack  on  the  final  settlement,    do    the    facts 

averred  show  fraud  or  mistake  of  fact  on  the  part  of  the 
guardian  in  the  administration  of  his  trust  ?  If  so,  and  the 
question  of  joining  an  action  attacking  such  final  settle- 
ment with  an  action  on  the  guardian's  bond  having  been 
affirmed  by  our  Supreme  Court  in  the  cases  of  State,  ex  rel., 
V.  Pechham  (1894),  136  Ind.  198,  206,  and  State,  ex  rel, 
V.  Parsons,  supra,  it  should  be  held  sufficient  to  require 
appellees  to  answer.  As  bearing  upon  the  duties  and  abso- 
lute good  faith  required  of  a  guardian  in  the  man- 

7.  agement  of  his  trust,  it  is  said  in  the  case  of  Slauter 
V.  Favorite  (1886),  107  Ind.  291:     "A  guardian 

is  bound  to  make  full  disclosure  to  the  court  of  his  trans- 
actions, and  the  law  requires  of  him  the  exercise  of  the 
utmost  good  faith.  He  must  not  conceal  any  material  fact, 
nor  untruthfully  represent  any  matter  to  the  court.  *  *  * 
A  duty  rests  upon  the  guardian  to  make  no  statement 
that  he  does  not  know  to  be  true,  and  to  conceal  nothing 
materially  affecting  his  trust,  of  which  he  has  knowledge. 
The  necessity  for  a  strong  and  stern  application  of  the  rule 
to  cases  like  this  is  obvious,  for  the  court  must  act  upon  the 
statements  of  the  guardian,  and  there  is  no  adverse  party 
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to  challenge  their  truth.  If  the  statements  are  not  true, 
the  order  of  the  court  rests  on  the  wrong  of  the  party  who 
made  it,  and  he  can  take  no  advantage  of  his  own  wrong.'' 
What  does  this  complaint  show  on  the  question  of  fraud 
or  mistake  of  fact?     (1)     That  the  guardian  had  in  his 

hands,  of  the  money  belonging  to  relatrix,  $660.38, 
8.     when  he  filed  his  report  in  1892.      (2)     At  that 

time  he  claimed  that  Mrs.  Fromm  had  overdrawn 
her  account  with  him,  as  agent,  in  the  sum  of  $200.  (3) 
That  he  appropriated  to  his  own  use  the  sum  of  $200  be- 
longing to  his  ward,  and  applied  it  in  reimbursing  himself, 
as  agent,  in  settlement  of  the  overpayment  by  him  made, 
as  agent,  to  his  principal,  Mrs.  Fromm.  (4)  That  in  his 
report  of  1892  he  received  credit  for  the  $200  so  paid,  re- 
ducing the  estate  of  his  ward  to  $460.38.  (5)  That  his 
final  settlement  was  made  on  the  basis  of  $460.38  due  his 
ward  May  19,  1892,  instead  of  the  true  amount,  $660.38. 
(6)  That  he  has  never  accounted  to  his  ward  for  said  siun 
of  $200. 

Subdivision  four  of  §2685,  supra,  makes  it  the  duty  of 
every  guardian  "at  the  expiration  of  his  trust  fully  to  ac- 
count for  and  pay  over  to  the  pr9per  person  all  of  the 
estate  of  said  ward  remaining  in  his  hands."  Can  it 
truthfully  be  said  that  this  guardian  has  executed  his  trust 
faithfully  and  honestly,  and  has  accounted  to  his  ward  for 
all  money  received  by  him,  in  the  face  of  the  averments 
of  this  complaint,  showing  such  misapplication  of  such 
funds  and  his  neglect  to  account  for  the  same  in  his  final 
settlement?  We  think  not.  The  court,  in  passing  upon 
the  final  settlement,  necessarily  had  to  rely  upon  the  rep- 
resentations and  knowledge  that  the  various  reports  of  the 
guardian  furnished.  The  action  of  the  court  was  unques- 
tionably based  upon  the  information  thus  obtained;  and, 
as  the  "law  required  of  him  the  exercise  of  the  utmost  good 
faith,"  anything  short  of  true  information  will  to  that 
extent  remove  the  foundation  upon  which  the  court's  order 
rests. 
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As  said  in  the  case  of  Stark  v.  Starr  (1870),  1  Saw. 
(U.  S.)  15,  Fed.  Gas.  No.  13,307:  "Good  faith  is  the 
opposite  of  bad  faith,  and  bad  faith  and  fraud  are  synony- 
mous.'' If  the  guardian  in  this  case  misapplied  the  funds 
of  his  ward,  as  here  charged,  in  the  payment  of  a  claim  in 
no  way  chargeable  to  his  ward's  estate,  it  was  a  wrongful 
disposition  of  that  much  of  the  trust  funds,  and  he  should 
be  held  accountable.  The  facts  averred  furnish  ample 
cause  for  setting  aside  the  final  settlement.  It  is  not  con- 
tended, nor  do  we  believe  there  is  any  grounds  for  holding, 
that  the  complaint  does  not  state  a  good  cause  of  action  on 
Petersen's  bond,  if  the  final  settlement  is  set  aside.  The 
complaint  is  not  a  model  pleading  by  any  means,  but  under 
our  present  view  of  this  case  it  contains  sufficient  facts  to 
call  for  an  answer  from  appellees. 

Appellees  have  called  our  attention  to  the  ruling  of  the 
court  on  the  demurrer  and  exception  taken,  as  also  appel- 
lant's assignment  of  error,  and  contend  that  there  is  no 
basis  for  an  inquiry  by  this  court,  and  for  this  reason  the 
judgment  should  be  affirmed.  We  have  carefully  examined 
the  record  on  this  contention  of  appellees,  and,  after  due 
consideration,  have  concluded  that  the  point  is  not  well 
taken. 

Appellees'  demurrer  should  have  been  overruled.  Judg- 
ment reversed. 


Whinery  v.  Brown. 

[No.  5,408.     Filed  October  12,  1905.] 

1.  Appeal  and  Error. — Complaint, — Subscription, — Striking  Out, 
— No  question  is  presented  on  appeal  on  the  trial  court's  over- 
ruling a  motion  to  strike  out  the  complaint  for  want  of  subscrip- 
tion, when  the  transcript  shows  a  subscription  by  plaintiff's 
attorney  and  fails  to  show  when  it  was  made.     p.  278. 

2.  Pleadi  ng. — Complaint, — Liens, — A  ttomeys, — Defense, — A  com- 
plaint by  a  client  against  his  attorney  for  the  whole  of  the  fund 
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received  for  him  by  such  attorney  is  not  bad  for  failure  to  show 
that  such  attorney  had  been  paid  for  services  rendered,  such 
matters  constituting  proper  matter  of  defense,    p.  278. 

3.  Demand. — Evidence  of. — Attorneys, — Collections. — Failure  to 
Pay  Over, — A  demand  is  necessary  before  a  client  can  sue  an 
attorney  for  money  collected  and  retained,  but  where  the  proof 
shows  that  such  client  tried  to  settle  with  such  attorney  but 
failed  on  account  of  the  amount  of  the  fee  demanded  by  such 
attorney,  a  demand  is  sufficiently  shown,    p.  278. 

4.  Trial. — Inatructiona, — How  Considered. — An  instruction  should 
be  considered  as  a  whole  and  not  by  detached  portions,    p.  280. 

5.  CoNTBACTS.  —  Champerty  and  Maintenance.  —  Attorney  and 
Client, — ^A  contract  by  which  an  attorney  shall  receive  a  certain 
per  cent  of  what  he  collects  is  not  void  for  champerty,  and  if 
fairly  entered  into,  will  be  enforced,    p.  281. 

6.  New  Trial. — Amount  of  Recovery. — Croas-Demands, — Where 
a  client  sued  his  attorney  for  $100  cSllected  for  such  client  and 
claimed  a  contract  with  such  attorney  that  his  fee  should  be  one- 
fifth  of  the  amount  collected,  and  the  attorney  filed  a  cross- 
complaint  for  $40  as  a  reasonable  fee  for  the  service,  denying 
such  contract,  and  the  uncontradicted  evidence  showed  a  reason- 
able fee  to  be  from  $35  to  $50,  a  verdict  for  such  attorney  on 
the  cross-complaint  for  $25  will  be  set  aside  as  not  sustained  by 
the  evidence,    p.  282. 

From  Lake  Superior  Court ;  Harry  B,  Tuihill,  Judge. 

Action  by  Edwin  T.  Brown  against  William  J.  Whinery. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed conditionally. 

Edward  J.  Eder  and  William  J.  Whinery,  for  appellant. 

/.  G.  Ihach,  for  appellee. 

Robinson,  J. — Action  by  appellee  for  the  recovery  of 
money.  The  first  paragraph  of  complaint  avers  that  ap- 
pellee employed  appellant  to  prosecute  a  claim  for  dam- 
ages, and  that  appellant  collected  $100  which  he  retains 
and  refuses  to  pay  over  on  demand.  In  the  second  para- 
graph it  is  averred  that  appellee  gave  appellant,  for  col- 
lection, a  claim  for  damages,  and  at  the  time  it  was  agreed 
that  for  collecting  the  same  appellee  "was  to  pay  the  de- 
fendant the  sum  of  $10  if  $50  was  recovered,  and  if  more 
was  recovered  a  fee  should  be  paid  to  this  defendant  in 


278        APPELLATE  COURT  OF  INDIANA, 

Whinery  v.  Brown — 36  Ind.  App.  276. 

the  same  proportion ;"  that  appellant  collected  $100  and  is 
entitled  to  retain  $20  therefrom  according  to  the  agree- 
ment; that  appellee  has  demanded  $80,  which  appellant 
refuses  to  pay,  and  asks  judgment  for  that  sum. 

As  the  record  comes  to  this  court,  there  was  no  error 

in  refusing,  on  motion,  to  strike  out  the  complaint  because 

not  subscribed  as  required  by  §361  Burns  1901, 

1.  §358  R.  S.  1881.    The  complaint  set  out  in  the  rec- 
ord is  signed  by  appellee's  attorney,  and  the  record 

does  not  disclose  that  it  was  not  signed  when  filed. 

Against  the  court's  ruling  upon  the  demurrer  to  the  first 

paragraph  of  complaint,  it  is  argued  that  as  an  attorney 

has  for  his  fees  an  equitable  lien  upon  money  col- 

2.  lected  for  a  clielit,  the  pleading  should  show  that 
provision  had  been  made  for  such  fees.      "The  lien 

which  an  attorney  is  said  to  have  is  merely  a  claim  to  the 
equitable  interference  of  the  court  for  his  debt  when  he 
finds  that  his  client  is  about  to  deprive  him  of  it,"  said  the 
court  in  Koons  v.  Beach  (1897),  147  Ind.  137,  143. 
Whether  appellant  has  any  valid  claim  on  the  fund  would 
be  matter  of  defense  or  counterclaim.  The  money  sought 
to  be  recovered  is  averred  to  have  been  paid  to  appellant 
for  the  use  of  appellee.  He  is  entitled  to  recover  the  whole 
sum  as  his  property,  unless  appellant  defends  against  the 
action.  The  right  to  a  lien  upon  the  fund  does  not  neces- 
sarily and  of  itself  prevent  an  action  for  the  fund.  The  right 
to  the  lien  may  be  asserted,  or  it  may  be  waived;  and,  if 
asserted,  it  is  not  necessarily  any  more  than  a  partial  de- 
fense to  the  action. 

There  was  no  error  in  overruling  appellant's  written  re- 
quest that  the  jury  be  instructed  to  return  a  verdict  in  his 
favor  at  the  close  of  appellee's  evidence.     It  is  ar- 

3.  gued  that  this  request  should  have  been  granted, 
because  there  was  no  evidence  introduced  by  appel- 
lee to  show  a  demand  before  suit  was  brought.     Appellee 
testified  that  he  employed  appellant  to  bring  an  action,  and, 
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in  answer  to  what  he  would  charge,  appellant  said  that  if 
he  collected  $50  he  would  charge  $10,  or  if  he  collected 
more  the  charge  would  be  in  proportion;  that  the  witness 
suggested  that  they  have  the  agreement  in  writing,  but  ap- 
pellant said  it  was  unnecessary;  that  appellant  collected 
$100,  none  of  which  he  had  paid  to  appellee.  On  cross- 
examination  the  witness  testified  that  there  was  nothing 
said  about  whether  appellant  was  to  have  nothing  if  he  col- 
lected nothing.  Redirect  examination :  Afterwards  appel- 
lant told  appellee  that  he  got  the  money  the  night  before. 
"He  [appellant]  said :  *I  have  been  to  some  expense  trying 
to  settle  this.'  ^Well,'  he  said,  ^is  $40  too  much  V  I  said, 
*Yes.'  He  said  that  we  might  just  as  well  settle  it  here, 
'I  will  take  $35.'  I  said,  ^you  will  not'  I  says,  ^if  you  will 
give  me  $75  of  it  we  will  settle  it.'  Oh,  no,  he  could  not 
think  of  such  a  thing,  so  I  went  out"  Chester  Brown  tes- 
tified that  he  was  present  when  the  agreement  as  to  the 
charges  was  made,  and  that  the  agreement  was  as  testified 
to  by  the  above  witness. 

It  is  well  settled  that  an  action  can  not  be  maintained 
against  an  attorney  to  recover  money  alleged  to  be  in  his 
hands  until  after  a  demand  and  a  refusal  to  pay  on  the 
part  of  the  attorney.  Pierse  v.  Thornton  (1873),  44  Ind. 
235;  Heddens  v.  Younglove,  Massey  &  Co.  (1874),  46  Ind. 
212;  Claypool  v.  Gish  (1886),  108  Ind. -424.  But  we 
think  the  court  might  properly  conclude  from  the  above 
evidence  that  a  demand  had  been  made  before  suit  was 
brought  The  reason  of  the  rule  requiring  a  demand  is 
that  it  would  be  inequitable  to  subject  a  defendant  to  liti- 
gation without  first  giving  him  an  opportunity  to  comply 
with  the  plaintiff's  claim  without  the  annoyance  and  expense 
of  a  suit  The  reason  of  the  rule  fails  in  the  light  of  the 
above  evidence.  The  evidence  shows  more  than  merely  the 
collection  of  the  money  and  that  it  was  not  paid.  By  neces- 
sary implication  from  the  conversation  related  by  the  wit- 
ness there  was  a  refusal  to  pay. 
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That  part  of  the  seventh  instruction  set  out  in  appel- 
lant's brief  might  be  objectionable  if  standing  alone;  but 
when  the  whole  of  the  instruction  is  considered  it 

4.  is  not  open  to  the  objection  urged  against  it.  Ap- 
plying the  well-settled  rule  that  an  instruction  is 
to  be  considered  as  a  whole,  and  not  in  detached  portions, 
there  was  no  reversible  error  in  giving  the  instruction. 

The  remaining  questions  argued  by  counsel  go  to  the  suf- 
ficiency of  the  evidence.  Appellant  answered  the  complaint 
by  general  denial,  and  in  a  second  paragraph  of  answer  al- 
leged that  appellee  was  to  pay  him  a  reasonable  sum  for 
his  services ;  that  a  judgment  for  $100  was  recovered,  which 
appellant  had  received  from  the  clerk ;  that  $40  is  a  reason- 
able fee.  He  further  alleged  a  tender  of  $60  and  $2.80 
costs;  and  the  payment  of  the  $62.80  to  the  clerk.  Appel- 
lant also  filed  a  cross-complaint  asking  judgment  for 
$100  for  services  performed  by  him  at  appellee's  special 
instance  and  request.  The  jury  returned  a  verdict  in  ap- 
pellee's favor  for  $100,  and  also  in  appellant's  favor  on  his 
cross-complaint  for  $25.  The  court  rendered  judgment  in 
appellee's  favor  for  $100  and  costs,  and  a  judgment  in 
favor  of  appellant  against  appellee  for  $25.  The  evidence 
introduced  by  appellant,  and  not  disputed,  shows  that  ap- 
pellant's services  were  reasonably  worth  from  $35  to  $50. 
Appellee's  testimony  shows  that  the  contract  was  for  a  con- 
tingent fee.  Counsel  for  appellant  argue  that  as  the  com- 
pensation agreed  upon  was  contingent  upon  the  successful 
result  of  the  suit,  the  agreement  can  not  be  enforced,  and 
that  the  measure  of  damages  is  not  the  contingent  fee,  but 
the  reasonable  value  of  the  servicea  rendered ;  citing  French 
v.  Cunningham  (1898),  149  Ind.  632.  But  in  that  case 
there  was  a  contract  for  a  contingent  fee,  and  the  complete 
performance  of  the  attorney's  services  had  been  rendered 
impossible  or  prevented  by  the  client.  In  permitting  the 
attorneys  to  recover  for  their  services,  it  was  held  under  the 
facts  in  that  case,  that  the  measure  of  damages  was  the 
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reasonable  value  of  the  sendees  rendered,  and  not  the  con- 
tingent fee.  But  we  do  not  understand  that  ease  to  hold 
that  a  contract  for  a  contingent  fee  is  not  enforceable  on 
the  sole  ground  that  it  is  for  a  contingent  fee.  In  that 
case  the  attorneys  recovered  nothing,  but  had  rendered  serv- 
ices and  did  not  continue  in  the  case,  because  the  client 
would  not  consent  or  permit  them  to  do  so. 

In  the  case  at  bar  appellant  rendered  the  services  and  suc- 
ceeded in  obtaining  a  judgment.   The  evidence  whether  there 

was  such  a  contract  was  conflicting.    The  contract  is 
5.     not  champertous  (Coquillard  v.  Bearss  [1863],  21 

Ind.  479,  83  Am.  Dec.  362)  ;  nor  is  it  void  for  main- 
tenance (Quigley  v.  Thompson  [  1 876] ,  53  Ind.  317) .  Cham- 
pertous agreements  can  not  be  enforced  in  this  State,  but 
the  rule  declared  in  Scohey  v.  Boss  (1859),  13  Ind.  117, 
has  been  restricted  and  modified.  See  Quigley  v.  Thomp- 
sofiy  supra;  Board,  etc.,  v.  Jameson  (1882),  86  Ind.  154; 
Stotsenburg  v.  Marks  (1881),  79  Ind.  193 ;  Allen  v.  Frazee 
(1882),  85  Ind.  283;  Hart  v.  State,  ex  rel  (1889),  120 
Ind.  83;  Cleveland,  etc,  B.  Co.  v.  Davis  (1894),  10  Ind. 
App.  342;  Tron  v.  Lewis  (1903),  31  Ind.  App.  178,  and 
cases  cited.  While  the  propriety  of  contracts  for  contin- 
gent fees  has  been  vehemently  debated,  yet,  when  such  con- 
tracts are  fairly  made  between  coimsel  and  clients,  made  in 
good  faith  and  free  from  fraud  or  imposition,  they  are  not 
illegal,  and  are. as  obligatory  as  between  other  parties.  It 
may  and  does  happen  that  persons  who  have  rights,  but  no 
means  to  pursue  them,  are  obliged  to  resort  to  this  means 
of  procuring  legal  redress.  And  it  is  the  duty  of  the  courts 
carefully  to  scrutinize  such  contracts  to  see  that  no  im- 
proper advantage  is  taken  either  of  the  ignorance  or  neces- 
sity of  those  who  enter  into  them,  and  if  it  appears  that 
they  are  obtained  by  any  undue  influence  of  the  attorney 
over  the  client,  or  by  fraud  or  imposition,  or  that  the  com- 
pensation is  clearly  excessive,  the  party  aggrieved  will  be 
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protected.  The  fact  that  the  practice  of  stipulating  before- 
hand for  professional  fees,  contingent  on  the  result  of  the 
litigation,  is  sometimes  abused,  and  exposes  the  profession 
to  misapprehension  and  illiberal  remark,  is  not  sufficient 
excuse  for  refusing  to  enforce  such  a  contract,  when  char- 
acterized throughout  by  "all  good  fidelity  to  the  client." 
See  Taylor  v.  Bemiss  (1883),  110  U.  S.  42,  28  L.  Ed.  64, 
3  Sup.  Ct.  441;  Dochery  v.  McLellan  (1896),  93  Wis. 
381,  67  N.  W.  733;  Perry  v.  Dicken  (1884),  105  Pa.  St. 
83,  51  Am.  Rep.  181;  Stanton  v.  Emhrey  (1876),  93  U. 
S.  548,  23  L.  Ed.  983;  3  Am.  and  Eng.  Ency.  Law  (2d 
ed.),  440;  Newkirk  v.  Cone  (1857),  18  HI.  449;  Winslow 
V.  Central  Iowa  R.  Co.  (1887),  71  Iowa  197,  32  N.  W. 
330;  Christie  v.  Sawyer  (1862),  44  N.  H.  303;  Clay  v. 
Ballard  (1844),  9  Eob.  (La.)  308,  41  Am.  Dec.  328; 
Weeks,  Attorneys  (2d  ed.),  726 ;  Tron  v.  Lewis,  supra,  and 
cases  cited.  Xo  claim  is  made  that  the  contract  for  the 
contingent  fee  in  this  case  was  unfair,  or  that  it  was  tainted 
with  any  fraud  or  imposition,  or  that  the  compensation  is 
excessive.     Such  a  contract  is  enforceable. 

But  there  was  a  verdict  in  appellant's  favor  on  his  so- 
called  cross-complaint,  which  was  in  reality  a  counterclaim 

for  the  reasonable  value  of  his  services.    The  effect 
6.     of  the  whole  verdict  is  a  verdict  in  appellee's  favor 

for  $75,  which  would  be  an  allowance  of  $25  for 
services.  But  it  affirmatively  appears  from  the  verdict  that 
the  jury  found  for  the  appellant  upon  his  counterclaim 
that  the  contract  between  the  parties  was  that  appellant 
was  to  receive  what  his  services  were  reasonably  worth. 
Under  the  evidence  the  jury  was  not  authorized  to  fix  this 
amount  at  less  than  $35.  The  judgment  follows  the  ver- 
dict, and  the  effect  of  the  judgments  rendered  is  a  judg- 
ment in  appellee's  favor  for  $75.  This  is  $10  more  than 
the  evidence  authorizes.  If  appellee  will  remit  $10  of  this 
judgment  within  thirty  days  from  this  date,  the  judfrment 
will  be  affirmed;  otherwise,  reversed. 
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BoABD  OF  Commissioners  of  the  County  of 

Morgan  v.  Crone. 

[No.  5,666.     Filed  October  12,  1905.] 

1.  Appeal  and  Error. — Briefs, — Appellate  Court  Rules. — ^The  en- 
forcement of  rule  twenty-two  of  tiie  Appellate  Court  is  discre- 
tionary with  the  court,    p.  284. 

2.  Officers. — Public, — Sheriffs'  Fees, — Court  Attendance, — ^The 
allowances  made  to  a  sheriff  for  attendance  at  court  are  not 
fees  such  as  are  required  to  be  turned  over  to  the  county,  but 
Lelong  to  such  sheriff,    p.  288. 

3.  Statutes. — Counties, — Officers.  —  Settlements,  —  The  statute 
(§7913  Bums  1901,  $5811  R.  S.  1881)  was  designed  (1)  to  pro- 
tect the  counties  by  requiring  officers  to  pay  over  all  the  money 
rightfully  belonging  to  such  counties,  and  (2)  to  protect  officers 
on  account  of  overpayments  to  the  counties,    p.  289. 

4.  Pleading.  —  Complaint.  —  Counties. — Officers, — Money  Over- 
paid,— Recovery. — A  complaint  showing  that  a  sheriff  paid  over 
to  the  county  treasury  his  per  diem  allowances  for  attendance  at 
court  through  his  ''mistake  and  inadvertence"  and  that  he  had 
filed  his  claim  for  the  return  of  same,  which  had  been  refused, 
states  a  cause  of  action,  by  virtue  of  the  statute  ($7913  Bums 
1901,  $5811  R.  S.  1881).     p.  289. 

6.  Same.  —  Insufficient  Answer.  —  Defective  Demurrer.  —  It  is 
harmless  error  to  sustain  a  defective  demurrer  to  an  insufficient 
answer,    p.  290. 

From  Morgan  Circuit  Court;  Joseph  W,  Williams, 
Judge,  pro  tern. 

Action  by  William  R.  Crone  against  the  Board  of  Com- 
missioners of  the  County  of  Morgan.  From  a  judgment 
for  plaintiflF,  defendant  appeals.    Affirmed. 

R.  C.  Minton,  Oscar  Matthews  and  8.  C,  Kivett,  for 
appellant. 

Emmett  F.  Branch  and  George  W.  Orubhs,  for  appellee. 

Wiley,  C.  J. — The  questions  presented  by  this  appeal 
arise  upon  rulings  on  demurrers  to  the  pleadings.  Appel- 
lee was  plaintiff  below,  and  his  complaint  as  it  comes  to  us 
is  in  two  paragraphs,  to  each  of  which  a  demurrer  for  want 
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of  facts  wfts  overruled.  Appellant  answered  in  two  para- 
graphs, the  first  of  which  was  addressed  to  the  first  para- 
graph of  complaint,  and  the  second  to  the  second  paragraph 
thereof.  A  demurrer  to  each  paragraph  of  the  answer  was 
sustained.  Appellant  declined  to  plead  further,  and  appel- 
lee recovered  judgment  as  prayed  for  in  his  complaint 

Appellant,  by  its  counsel,  asserts  three  propositions,  and 
seeks  to  uphold  them  by  argument  and  authorities,  to  wit: 
(1)  That  neither  paragraph  of  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action;  (2)  that  each  para- 
graph of  answer  is  good  as  against  a  demurrer  for  want  of 
sufficient  facts;  and  (3)  that  the  demurrer  to  the  answer 
does  not  raise  any  question  because  of  its  insufficiency  in 
form. 

As  the  same  question  is  presented  by  the  demurrer  to 
the  complaint  and  also  the  demurrer  to  the  answer,  said 
complaint  and  answer  have  been  considered  together  by 
coimsel,  and  will  be  so  here.  The  propositions  above  stated 
will  be  considered  in  their  order. 

It  is  most  earnestly  contended  by  counsel  for  appellee 
that  appellant  has  so  essentially  failed  to  comply  with  the 
requirements  of  rule  twenty-two  of  this  court  that 
1.  it  is  not  entitled  to  have  the  merits  of  the  case  de- 
termined. The  fifth  clause  of  that  rule  requires 
that  appellant's  brief  shall  contain  "a  concise  statement  of 
so  much  of  the  record  as  fully  presents  every  error  and 
exception  relied  on,  referring  to  the  pages  and  lines  of 
the  transcript."  But  little,  if  any,  attempt  has  been  made 
by  counsel  for  appellant  to  comply  with  this  requirement 
in  the  preparation  of  their  brief,  and  if  we  should  strictly 
enforce  the  rule,  for  which  there  is  abundant  authority 
and  precedent,  the  judgment  would  have  to  be  affirmed  on 
the  record,  or  the  appeal  dismissed.  To  pursue  this  course 
in  this  case,  as  in  all  other  cases  where  a  like  question  is 
presented,  would  relieve  us  of  much  research  and  labor,  and 
dispatch  the  business  of  the  court;  and,  while  we  would 
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be  fully  justified  in  doing  so,  we  are  inclined  in  this  case, 
on  account  of  the  brevity  of  the  record,  to  w^ive  a  strict 
enforcement  of  the  rule,  and  go  to  the  merits  of  the  con- 
troversy, to  the  end  that  the  parties  may  have  their  re- 
spective rights  determined. 

In  his  first  paragraph  of  complaint,  appellee  avers  that 
he  was  elected  sheriff  of  Morgan  county  in  1898;  that  he 
gave  bond  and  entered  upon  the  duties  of  his  oflSce;  that 
he  serv^ed  as  such  sheriff  imtil  November  16,  1900;  that  as 
said  sheriff  it  was  his  duty  to  attend  the  sessions  of  the 
Morgan  Circuit  Court  daily,  either  in  person  or  by  deputy, 
and  that  he  did  attend  said  court  during  said  term  271 
days ;  that  he  was  entitled  to  and  was  allowed  by  the  judge 
thereof  the  sum  of  $2  per  day  for  such  services,  aggregat- 
ing in  all  $542;  that  said  sum  was  allowed  and  paid  to 
him  by  the  treasurer  of  said  county;  that,  as  required  by 
law,  he  filed  with  the  auditor  on  the  first  Mondays  of  De- 
cember, March,  June  and  September  of  each  year,  reports 
of  all  moneys  received  by  him  as  such  sheriff  from  all 
sources,  including  in  said  reports  the  amounts  so  received 
for  his  services  in  attending  the  sessions  of  the  circuit 
court ;  that  the  money  received  by  him  from  all  sources  did 
not  equal  the  salary  provided  by  law,  and  that  all  sums 
received  by  him,  including  said  per  diem,  did  not  equal 
the  salary  provided  by  law ;  that  all  sums  of  money  received 
by  him  for  his  services  as  such  sheriff,  including  said  sum 
of  $542,  were  by  "mistake  and  inadvertence  applied  upon 
his  salary  and  treated  and  adjudged  by  said  defendant 
board  of  commissioners  as  belonging  to  said  county, 
and  were  by  said  county  applied  to  the  extent  of  and  upon 
the  salary  of  plaintiff  as  such  sheriff,  as  provided  by  law." 
It  is  then  averred  that  said  sum  of  $542,  so  allowed  to  him 
by  the  circuit  court,  and  paid  to  him  out  of  the  treasury 
of  said  county,  "did  not  belong  to  said  coimty,  was  not 
fees  of  his  office  required  to  be  paid  into  the  county  officers' 
fund,  or  to  be  received  and  credited  upon  his  salary,  as 
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allowed  by  law,  but  was  compensation  provided  for  and 
allowed  to  him  in  addition  to  his  salary  provided  by  law; 
that  the  same  belonged  to  him  and  was  his  individual  prop- 
erty." It  is  further  averred  that  said  sum  was  taken  by 
appellant  and  expended  in  meeting  the  general  expenses  of 
the  county.  It  is  then  averred  that  he  filed  his  claim  for 
said  amount  with  the  board  of  commissioners  at  its  Jan- 
uary term,  1904,  and  that  said  board  refused  to  allow  or 
pay  the  same  or  any  part  thereof.  The  second  paragraph 
of  the  complaint  is  in  all  essential  respects  like  the  first, 
except  as  to  the  amounts  claimed  by  appellee,  and  covers 
per  diem  allowances  made  to  him  for  a  second  term. 

The  first  paragraph  of  answer  admits  all  of  the  material 
averments  of  the  first  paragraph  of  complaint,  and  con- 
cludes with  the  following  averments:  "That  while  acting 
as  such  sheriff,  he  [appellee]  was  allowed  by  the  Morgan 
Circuit  Court  from  time  to  time  and  received  the  sum  of 
$542  as  his  per  diem  for  his  attendance  in  person  and  by 
deputy  upon  the  sessions  of  said  court,  and  that  he  did 
from  time  to  time,  upon  demand  of  the  board  of  conmiis- 
sioners  of  said  county,  turn  over  his  said  per  diem  to  the 
treasurer  of  said  county ;  that  he  paid  said  sum  over  to  the 
treasurer  voluntarily  and  without  protest,  believing  at  the 
time  that  he  was  required  so  to  do  by  law,  and  that  said 
sum  of  $542  with  interest  thereon,  claimed  by  said  plaintiff, 
is  for  his  per  diem  allowance  for  his  attendance  upon  said 
circuit  court  while  in  session,  and  for  no  other  reason 
whatever."  The  second  paragraph  of  answer  is  identical 
with  the  first,  except  that  it  is  addressed  to  the  second  para- 
graph of  complaint. 

The  whole  contention  of  appellant  rests  upon  the  single 
proposition  that  the  complaint  shows  that  the  money  which 
appellee  is  seeking  here  to  recover  was  paid  over  by  him 
into  the  county  fund  voluntarily,  without  legal  compulsion, 
with  full  knowledge  of  the  facts,  and  that  in  such  case 
there  can  be  no  recovery.     The  question  is  presented  both 
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by  the  demurrer  to  the  complaint,  attacking  its  siiflSciency 
for  want  of  facts,  and  the  demurrer  to  the  answer.  In  the 
answer,  as  above  indicated  the  allegation  is  "that  he  paid 
said  sum  over  to  the  treasurer  voluntarily  and  without  pro- 
test, believing  at  the  time  that  he  was  required  so  to  do  by 
law,  and  for  no  other  reason  whatever." 

Appellant's  first  proposition,  and  upon  which  all  others 
depend,  is,  in  the  language  of  counsel,  as  follows:  "If  an 
individual  pays  an  illegal  demand  made  against  him,  with- 
out legal  compulsion,  with  the  full  knowledge  of  the  facts, 
and  without  any  fraud  or  imposition,  he  can  not  reclaim 
it''  It  is  urged  that  the  act  or  acts  of  appellee  in  paying 
money  into  the  county  treasury,  which  he  was  not  required 
to  do,  was  a  mistake  of  law,  and  that  there  can  be  no  relief 
therefrom.  There  is  abundant  authority  to  support  these 
two  abstract  propositions  of  law,  and  counsel  for  appellee, 
in  their  brief,  admit  that  this  is  the  general  rule,  but  urge 
that  such  rule  has  no  application  to  the  case  in  hand,  for 
the  reason  that  appellee  is  here  seeking  to  avail  himself 
of  a  statutory  right,  and  that  the  old  rule  of  the  common 
law  does  not  apply.  It  is  earnestly  contended  by  counsel 
for  appellee  that  this  case  must  be  governed  by  the  pro- 
visions of  §7913  Burns  1901,  §5811  R.  S.  1881,  Acts  1879, 
p.  108,  §1.  That  section  reads  as  follows:  "No  settle- 
ments made  by  the  board  of  commissioners  of  the  several 
counties  of  this  State  with  any  coimty,  township  or  school 
ofiicer  shall  be  conclusive  and  binding  on  the  State  or 
county,  where  any  such  officer  has  failed,  in  any  manner, 
to  account  for  any  and  all  moneys  which  he  may  have  col- 
lected or  received  by  virtue  of  his  office,  or- has  failed  or 
omitted  to  perform  any  duty  required  of  him  by  law;  and 
every  such  officer  and  his  sureties  shall  be  held  liable  there- 
for, the  same  as  if  no  such  settlement  had  been  made :  Pro- 
vided, that  when  it  shall  be  made  to  appear,  to  the  satis- 
faction of  the  board  of  commissioners  of  any  county  of 
this  State,  that,  by  reason  of  any  erroneous  charges  on  the 
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tax  duplicate,  or  through  inadvertence,  mistake  or  any  other 
cause,  any  one  of  the  above-named  officers  has  paid  over 
to  such  county,  or  reported,  settled  or  accounted  for,  more 
money  to  such  commissioners  than  was  justly  or  equitably 
due  or  owing  from  such  officer,  then,  and  in  such  case,  such 
board  is  hereby  authorized  to  order  repayment,  out  of  the 
proper  funds,  in  their  proper  proportion,  so  overpaid  by 
such  officer,  and  credit  to  be  given  by  the  auditor  therefor. 
And  in  case  such  money  has  not  been  then  paid  by  such 
officer,  such  board  is  hereby  authorized  to  remit  and  release 
so  much  of  the  same,  in  whatever  form  of  indebtedness  it 
may  exist,  as,  in  their  judgment,  is  unjust,  inequitable  and 
wrong  on  account  of  having  grown  out  of  such  mistake, 
inadvertence  or  overcharge,  not,  however,  releasing  such 
officer  or  his  sureties  from  the  payment  of  any  money  ever 
in  fact  received  by  him  as  such  officer,  and  remaining  un- 
accounted for,"  etc. 

It  is  now  settled  in  this  State  that  allowances  provided 
for  by  statute  to  a  sheriff  for  his  per  diem  attendance  upon 

the  sessions  of  the    circuit,    criminal    or    superior 
2.     courts  in  his  county  are  not  to  be  regarded  as  fees 

collected  by  him  under  the  fee  and  salary  act  now 
in  force,  and  that  such  allowances  become  his  individual 
property,  and  he  is  not  required  to  accoimt  for  them  and 
pay  them  into  the  county  treasury  to  be  applied  on  his 
salary.  Comer  v.  Board,  etc.  (1904),  32  Ind.  App.  477; 
Seller  v.  State,  ex  rel.  (1903),  160  Ind.  605 ;  State,  ex  rel., 
V.  Flynn  (1903),  161  Ind.  554.  Under  the  pleadings  in 
this  case,  it  must  be  accepted  as  true  that  the  appellee  by 
"mistake  and  inadvertence"  reported  the  several  allow- 
ances made  to  him  bv  the  circuit  court  for  attendance  on 
the  sessions  thereof,  and  accounted  for  and  paid  them  into 
the  county  treasury  the  same  as  other  fees  collected  by  him. 
It  must  also  be  taken  as  true  that  the  county  received  such 
sums,  applied  the  same  on  appellee's  salary,  or  otherwise 
used  them  in  defraying  county  expenses.    Under  the  author- 
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ities  cited,  the  amount  of  money  allowed  appellee  by  the  cir- 
cuit court  for  his  per  diem  attendance  thereon  became  his 
individually;  the  county  had  no  interest  whatever  in  it, 
and  he  was  not  required  to  account  to  the  board  of  commis- 
sioners for  the  same,  nor  to  pay  it  into  the  county  treasury. 
The  statute  under  consideration  was  doubtless  passed  by 
the 'legislature  to  serve  a  double  purpose:  (1)  To  protect 
the  interest  of  the  county  against  the  failure  of  any 

3.  officer  named  therein  to  account  to  the  proper  author- 
ities "for  any  and  all  moneys  which  he  may  have 

collected  or  received  by  virtue  of  his  office,  or  has  failed  or 
omitted  to  perform  any  duty  required  of  him  by  law,"  and 
(2)  to  protect  the  rights  of  such  officers  in  case  they  have 
through  "inadvertence,  mistake  or  any  other  cause  *  *  * 
paid  over  to  such  county,  or  reported,  settled  or  accounted 
for,  more  money  to  such  commissioners  than  was  justly  or 
equitably  due,"  etc. 

The  money,  which  it  is  confessed  appellee  accounted  for 

and  paid   into  the  county  treasury,  was  not  "justly   or 

equitably  due  or  owing  from"  him.     In  the  case  of 

4.  Boardj  etc.,  v.  Tichenor  (1891),  129  Ind.  662,  the 
legal  principle  involved  in  this  case  was  decided  ad- 
versely to  the  contention  of  appellant.  The  appellee,  .who 
had  been  treasurer  of  Gibson  county,  brought  an  action 
against  appellant  to  recover  for  money  which  he  had  paid 
into  the  county  treasury  "through  mistake  and  inadvert- 
ence," alleging  that  certain  money  so  paid  in  by  him  was 
his  own  individual  money,  and  that  the  county  was  not  en- 
titled to  it.  The  court  in  the  decision  cited  the  section 
of  the  statute  to  which  we  have  referred  and  other  sections, 
to  wit,  §§6510,  6511  R.  S.  1881,  the  latter  sections  of 
which  provide  for  the  repayment  to  a  county  treasurer  out 
of  the  county  treasury  any  sum  or  sums  of  money  which  a 
county  treasurer  might  improperly  pay,  and  also  make  pro- 
vision for  refunding  to  such  county  treasurer  from  the  state 
treasury  any  erroneous  payments  thus  made,  and  in  connec- 

VoL.  36—19 
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tion  therewith  said :  "We  think  it  was  the  intention  of  the 
legislature  that  the  county  should  not  profit  by  the  mistakes 
of  its  officers,  by  which  it  received  into  its  treasury  money  to 
which  it  was  not  entitled."  It  was  held  in  that  case  that 
under  the  statute  cited  the  appellee  was  entitled  to  recover 
the  amount  of  money  which  he  had  erroneously  paid  into 
the  county  treasury.  The  proposition  upon  which  appel- 
lant rests  in  this  case,  and  which  we  have  above  stated,  is 
not  supported  by  the  law  and  is  contrary  to  all  principles 
of  equity.  Our  conclusion  is  that  the  complaint  stated  a 
cause  of  action  and  that  the  demurrer  to  it  was  properly 
overruled. 

From  what  we  have  said,  the  facts  set  up  in  the  answer 
are  not  sufficient  to  constitute  a  defense. 

We  are  confronted,  however,  with  the  proposition  on  be- 
half of  appellant  that  the  demurrer  to  the  answer  was  not 
sufficient  in  form  to  present  any  question.  It  is  true 
5.  that  the  demurrer  is  not  in  the  form  prescribed  by 
statute,  but,  under  the  authorities  in  this  State,  this 
fact  can  not  affect  appellant's  rights. 

In  the  case  of  Bell  v.  Iliner  (1896),  16  Ind.  App.  184, 
this  court  said :  "Earlier  cases  held  that  it  was  reversible 
error  to  sustain  a  defective  demurrer  to  an  answer  without 
reference  to  its  sufficiency.  Gordon  v.  Swift  [1872],  39 
Ind.  212 ;  Dugdale  v.  Culbertson  [1856],  7  Ind.  664.  Later 
and  better  considered  decisions,  however,  declare  the  law  to 
be  that  although  the  demurrer  be  insufficient  to  test  the 
pleading  and  might  be  overruled  without  error,  yet  if  it 
is  in  fact  sustained  and  the  pleading  is  really  bad,  then  no 
harmful  error  occurs.  Wade  v.  Huher  [1894],  10  Ind. 
App.  417 ;  Foster  v.  Dailey  [1892],  3  Ind.  App.  630;  Fire- 
stone V.  Werner  [1891],  1  Ind.  App.  293;  Board,  etc,  v. 
Gruver  [1888],  115  Ind.  224;  Palmer  v.  Hayes  [1887], 
112  Ind.  289;  Uildebrand  v.  McCrum  [1886],  101 
Ind.  61." 
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In  the  case  of  Blite  v.  Capital  Nat  Bank  (1896),  145 
Ind.  518,  the  Supreme  Court  had  under  consideration  this 
same  question,  and  it  was  there  said :  "If  it  shall  be  con- 
cluded that  the  pleas  did  not  state  a  cause  of  action,  the  in- 
formality of  the  demurrer  could  not  be  asserted  to  uphold 
them/' 

As  this  demurrer  was  addressed  to  a  bad  answer,  and  con- 
ceding that  it  was  informal  and  not  in  strict  harmony  with 
the  statute,  the  action  of  the  court  in  sustaining  it  could  not 
possibly  harm  appellant  In  any  event  it  was  not  an  error 
of  which  appellant  can  complain,  for  it  was  not  injured  by 
the  ruling.  Chicago,  etc,  B.  Co.  v.  Hunter  (1891),  128 
Ind.  213. 

This  disposes  of  all  the  questions  presented  in  argument, 
and,  finding  no  error,  the  judgment  is  affirmed. 


PnrsBUBGH,  CmoiNNATi,  Chicago  &  St.  Loxjib 
Eailway  Company  v.  Cox  et  al. 

[No.  6,024.     Filed  January  3,  1905.    Rehearing  denied  March  8» 
1906.    Transfer  denied  October  12,  1905.] 

1.  Garnishment. — Carriers. — Railroads. — Rights  of  Garnishee 
as  against  Principal  Debtor. — A  railroad  company  is  liable  to 
garnishment,  and  if  a  judgment  is  rendered  against  it  in  such 
a  proceeding,  it  may  defend  an  action  against  it  by  the  prin- 
cipal debtor  in  another  state  by  setting  up  such  judgment  in 
such  garnishment  proceedings,    p.  295. 

2.  Cabbiers. — Railroads. — Seizure  of  Goods  in  Custody  of,  by 
Officer. — ^A  railroad  company  is  not  liable,  in  the  absence  of 
fraud  or  collusion,  for  the  seizure,  by  an  officer,  of  goods  in  its 
custody,    p.  295. 

3.  Garnishment. — Carriers. — Railroads. — Property  vnthin  Ju- 
risdiction of  Court. — ^A  railroad  company  is  liable  in  garnishment 
proceedings  for  goods  received,  the  transit  of  which  has  not 
begun,  and  for  goods  held  at  destination  awaiting  delivery, 
where  such  property  is  within  the  jurisdiction  of  the  court 
issuing  the  process,    p.  295. 
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4.  Garnishment.  —  Carriers,  —  Railroads, — Statutes, — Goods  in 
Transit  vnthout  the  Jurisdiction  of  the  Court, — ^A  railroad  com- 
pany is  not  subject  to  garnishment  where  the  goods  in  its  cus- 
tody are  in  transit,  not  actually  seized  by  an  officer,  and  without 
the  jurisdiction  of  the  court  issuing  process,  since  by  statute 
(§951  Bums  1901,  Acts  1897,  p.  233)  a  garnishee  can  not  be 
compelled  to  perform  any  contract  in  any  different  manner 
from  what  it  is  compelled  to  do  for  the  defendant,    p.  295. 

5.  Same. — Carriers, — Railroads, — Collusion, — ^Where  goods  owned 
by  defendants  were  fraudulently  consigned  by  third  parties  to 
such  third  parties  as  consignees  in  order  for  such  owners  to 
evade  legal  proceedings,  but  the  garnishee  railroad  company 
knew  nothing  of  such  facts  but  supposed  such  third  parties 
were  the  real  owners,  collusion  by  such  company  is  not  shown, 
p.  298. 

From  Henry  Circuit  Court ;  John  M,  Morris,  Judge. 

Action  by  Arthur  L.  Cox  and  others  against  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
and  others.  From  a  judgment  in  favor  of  plaintiffs,  defend- 
ant company  appeals.    Reversed, 

John  L,  Rupe  and  L,  P,  Newby,  for  appellant 
Fred  C,  Oause  and  William  A,  Brovm,  for  plaintiff  ap- 
pellees. 

Robinson,  P.  J. — Action  in  attachment,  in  which  a 
garnishee  summons  was  issued  against  appellant;  the  prop- 
erty in  appellant's  possession  being  then  in  this  State,  but 
in  transit  to  a  place  without  the  State.  On  April  9,  1901, 
appellees  Fleischman  and  Currie  executed  to  appellees  Cox, 
Lamb  and  Beeson  their  promissory  note  for  $1,163.38,  pay- 
able in  ninety  days,  and,  to  secure  the  note,  executed  a 
chattel  mortgage  on  some  horses,  harness  and  wheel  scoops 
in  Wayne  county.  The  mortgage  was  duly  recorded  April 
11.  Xo  payment  having  been  made  on  the  note,  on  Sunday, 
May  19,  1901,  the  payees  filed  their  complaint,  and  an  affi- 
davit stating  that  the  makers  of  the  note  were  nonresidents ; 
that  on  the  morning  of  that  day  the  makers  had  loaded  the 
property  into  one  of  appellant's  cars  and  were  shipping  it 
to  Cliicago,  Illinois,  with  the  fraudulent  purpose  of  cheat- 
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iiig  the  plaintiffs  out  of  their  claim,  and  that  defendants 
owned    certain    personal    property    then    in    the    custody 
of  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  in  Henry  county.    An  undertaking  in  attachment 
was  filed,  and  also  an  affidavit  that  plaintiffs  believed  that 
appellant  had  in  its  custody  and  possession  and  in  transit 
from  Wayne  county,  Indiana,  to  Chicago,  Illinois,  the  above 
property,  and  by  reason  thereof  the  sheriff  of  Henry  county 
could  not  attach  the  same.    A  summons  in  garnishment  was 
issued  and  served  at  6  o'clock  p.  m.  May  19,  1901,  by  read- 
ing and  delivering  a  copy  to  A.  R.  Sligar,  appellant's  station 
agent  at  New  Castle,  Indiana.    It  is  further  found  that  on 
Saturday  night.  May  18,  1901,  James  Lee  and  one  Free- 
man delivered  to  appellant  at  Greensfork,  in  Wayne  county, 
twenty-five  horses,  two  wagons,  two  buggies,  twelve  sets  of 
double  harness  and  a  box  of  personal  effects.     On  Sunday 
morning,  appellant,  through  its  station  agent,  loaded  the 
property  into  two  cars,  one  of  which  was  consigned  to  James 
Lee,  and  the  other  to  Lee  and  Freeman,  Chicago,  Illinois, 
and  a  regular  bill  of  lading  for  each  car  was  issued  as  re- 
ceived from  Lee  and  Freeman.     These  bills  of  lading  con- 
stituted an  agreement  between  the  shipper  and  appellant 
safely  to  transport  the  property  to  Chicago,  Illinois,  and  de- 
liver the  same  to  the  consignee.     The  agent  at  Greensfork 
did  not  know  either  Fleischman  or  Currie,  nor  Lee  or  Free- 
man.    The  shippers  of  the  property  were  Fleischman  and 
Currie,  who  shipped  it  under  the  assumed  names  of  Lee  and 
Freeman,  intending  to  have  itfdelivered  to  themselves  un- 
der the  assumed  names,  but  appellant  had  no  knowledge 
of  such  facts.    The  train  on  which  the  property  was  shipped 
left  Greensfork  for  Chicago  about  6  o'clock  a.  m.  May  19, 
1901,  and  when  the  summons  was  served  on  appellant  the 
train  was  in  Indiana,  somewhere  between  Logansport  and 
Chicago;  the  former  place  being  eighty-one  miles  north- 
west of  New  Castle,  Indiana.      Appellant's  road,  in  its 
course,  runs  about  fifteen  miles  from  New  Castle  before  it 
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passes  out  of  Henry  county.  Appellant's  agent  at  New 
Castle  had  no  knowledge  of  the  shipment  or  of  any  of  the 
transactions  above  mentioned.  Neither  Fleischman,  Currie, 
Lee  nor  Freeman  accompanied  the  property  in  transit,  but 
an  employe  of  theirs  did.  The  train  was  a  regular  through 
freight-train,  due  to  arrive  at  Chicago  about  3  or  4  o'clock 
a.  m.,  May  20.  Appellant  had  no  knowledge  of  Fleischman 
and  Currie,  or  that  they  had  any  interest  in  the  property. 
Upon  the  arrival  of  the  property  in  Chicago,  the  parties 
who  had  shipped  it  in  the  names  of  Lee  and  Freeman  de- 
manded the  same  from  appellant,  and  the  same  was  delivered 
to  them  on  May  25,  1901.  Appellant  owed  Fleischman  and 
Currie  nothing,  and  had  no  other  transaction  with  them  than 
as  above  set  out.  The  attaching  creditors  tendered  appel- 
lant an  indemnity  bond  satisfactory  to  appellant's  local  of- 
ficers, but  the  property  was  delivered  to  the  consignees  at 
Chicago,  May  25,  and  an  indemnity  bond  taken  there.  The 
mortgage  contained  the  usual  covenants  against  removing 
the  property,  and  the  mortgagee's  right  to  take  possession 
and  sell  it  and  apply  the  proceeds  in  payment  of  the  debt. 
The  property  shipped  was  part  of  the  mortgaged  property, 
and  was  worth  $1,200. 

Upon  a  conclusion  of  law  in  the  mortgagee's  favor  the 
court  rendered  a  personal  judgment  against  Fleischman  and 
Currie  and  appellant. 

All  the  errors  assigned  present  practically  the  same  ques- 
tion, that  is,  when,  if  at  all,  is  a  common  carrier  required 
to  answer  as  garnishee  as  to  property  in  its  possession  for 
transportation  only,  and  which  at  the  time  the  action  is 
brought  is  in  actual  transit. 

Section  943  Bums  1901,  Acts  1897,  p.  233,  authorizes 
the  making  of  any  person  a  garnishee  defendant  when  such 
person  "has  property  of  the  defendant  of  any  description 
in  his  possession  or  under  his  control;  *  *  *  or  has 
the  control  or  agency  of  any  property,  moneys,  credits  or 
effects." 
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It  must  be  admitted  that  a  railroad  corporation  is  subject 

to  garnishee  process,  and  that  in  a  proper  case  it  must  be 

held  to  respond  as  other  corporations  or  an  individ- 

1.  ual.    And  in  an  action  against  the  company  it  may 
successfully  plead  that  in  an  action  in  another  state 

against  the  plaintiff,  as  principal,  and  the  company,  as  gar- 
nishee defendant,  a  judgment  was  rendered  against  the 
company.  See  Terre  Haute,  etc,  B,  Co.  v.  Baker  (1889), 
122  Ind.  433;  Chicago,  etc.,  B.  Co.  v.  Meyer  (1889),  117 
Ind.  563;  Ohio,  etc.,  B.  Co.  v.  Alvey  (1873),  43  Ind.  180. 
And  while  by  statute  (§§5185,  5190  Burns  1901, 
§§3925,  3926  R.  S.  1881)  a  railroad  company  is  required 
to  receive  and  transport  property  offered  for  ship- 

2.  ment,  and  must  respond  in  damages  for  its  failure 
to  do  so,  yet  it  is  excused  from  liability  for  not 

transporting  and  delivering  property  when,  without  fault 
or  collusion  on  the  carrier's  part,  the  property  is  seized 
by  legal  process  and  taken  out  of  its  possession.  See  Ohio, 
etc.,  B.  Co.  V.  Yohe  (1875),  51  Ind.  181,  19  Am.  Rep.  727 ; 
Indiana,  etc.,  B.  Co.  v.  Doremeyer  (1898),  20  Ind.  App. 
605,  67  Am.  St.  264. 

If  the  property  is  in  possession  of  the  carrier,  and  the 

transit  has  not  yet  begun,  or  is  completed,  and  is  held  by 

the  carrier,  either  at  the  place  of  shipment  or  the 

3.  place  of  delivery,  and  the  property  is  within  the 
jurisdiction  of  the  court  issuing  the  process,  there  is 

no  reason  for  holding  that  the  carrier  is  not  subject  to  gar- 
nishee process  the  same  as  individuals  or  other  corpora- 
tions. See  Landa  v.  Hoick  £  Co.  (1895),  129  Mo.  663, 
31  S.  W.  900,  50  Am.  St.  459;  Stiles  v.  Davis  (1861),  1 
Black  101,  17  L.  Ed.  33 ;  Cooley  v.  Minnesota,  etc.,  B.  Co. 
(1893),  53  Minn.  327,  55  N.  W.  141,  39  Am.  St.  609. 

But  where  the  property  is  in  actual  transit,  as  in  this 

case,  a  different  rule  should  be  applied.    It  is  fimdamental, 

that  if  property  is  arrested  by  a  summons  in  gamish- 

4.  ment,  it  is  subject  to  all  the  rights  of  the  garnishee. 
Common  carriers,  under    ordinary    circumstances. 
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are  required  by  law  to  receive  and  transport  such  property 
as  is  delivered  to  them,  and  they  can  discharge  this  duty 
only  by  carrying  the  property  according  to  their  contract 
If  the  general  rule  is  declared  that  a  carrier  may  be  made 
a  garnishee  for  property  in  actual  transit  and  beyond  the 
reach  of  the  attaching  oflScer,  it  would  necessarily  result 
in  the  interference  with  the  prompt  discharge  of  the  duty 
to  carry  the  property  of  other  persons  who  are  not  parties 
to  the  controversy.  A  railroad  company  can  not  properly 
discharge  the  duties  imposed  upon  it  as  a  common  carrier 
if  it  be  required  to  stop  its  trains  at  any  time  or  place, 
and  select  out  and  care  for,  at  its  own 'risk  and  expense, 
property  in  dispute,  in  a  controversy  about  which  it  knows 
nothing,  and  between  parties  to  neither  of  whom  it  is  in- 
debted and  with  neither  of  whom  it  has  ever  had  any  trans- 
action, except  the  receipt  from  one  of  them  of  property 
for  the  purpose  of  transportation  only.  It  is  provided  by 
statute  (§951  Burns  1901,  Acts  1897,  p.  233)  that  "The 
garnishee  shall  not  be  compelled  in  any  case  to  pay  or  per- 
form any  contract  in  any  other  manner,  or  at  any  other 
time  than  he  would  be  bound  to  do  for  the  defendant."  It 
would  seem  that  under  this  statute  appellant  was  bound  to 
deliver  the  property  only  at  the  place  designated  in  the  con- 
tract between  it  and  the  shippers,  who  were  the  defendants, 
and  that  it  could  not  be  required  to  stop  its  train  and  take 
the  property  out  of  the  car  and  deliver  it  at  some  other 
place.  It  is  quite  true  the  mortgagees  might  have  stopped 
the  property  while  yet  in  this  State,  but  this  should  have 
been  done  by  taking  actual  possession  of  it  through  a  proper 
proceeding.  When  appellant  had  delivered  the  property  at 
Chicago,  it  had  performed  the  contract  of  shipment  as  it 
would  have  been  bound  to  perform  it  for  the  defendants. 
But  after  it  had  arrived  at  Chicago  it  was  not  within  the 
jurisdiction  of  the  courts  of  this  State,  and,  as  said  in 
Stevenot  v.  Eastern  R,  Co.  (1895),  61  Minn,  104,  63  N. 
W.  256,  28  L.  R.  A.  600:    "Certainly  the  garnishee  could 
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not  be  required  to  bring  it  back  into  this  state  for  the  pur- 
pose of  subjecting  it  to  the  process  of  our  courts." 

In  IlUnou  Cent.  R.  Co.  v.  Cobb  (1868),  48  111.  402,  it 
is  held :  "It  is  not  their  [common  carriers']  business,  nor 
is  it  their  interest,  to  know  to  whom  the  various  articles 
belong,  nor  should  it  be  required  of  them  that  conflicting 
claims  to  the  property  entrusted  to  them  should  be  ad- 
justed through  controversies,  the  burden,  annoyance  and 
expense  of  which  they  must  bear.  *  *  *  When  the 
property  has  left  the  county  and  is  in  transit  to  a  distant 
pointy  though  on  the  same  line  of  railway,  it  would  be 
unreasonable  to  subject  the  company  to  the  costs,  vexation 
and  trouble  of  sUch  a  process,  merely  because  it  had  re- 
ceived to  be  carried  that  which  the  law  compelled  it  to 
receive  and  carry."  See,  also,  Michigan  Cent.  B.  Co.  v. 
Chicago,  etc.,  R.  Co.  (1878),  1  111.  App.  399;  Montrose 
PichU  Co.  V.  Dodson,  etc.,  Mfg.  Co.  (1888),  76  Iowa  172, 
40  N.  W.  705,  14  Am.  St.  213,  2  L.  R.  A.  417;  Bates  v. 
Chicago,  etc.,  R.  Co.  (1884),  60  Wis.  296,  19  K  W.  72, 
50  Am.  Rep.  369 ;  Bingham  v.  Lamping  (1855),  26  Pa.  St. 
340,  67  Am.  Dec.  418;  Lawrence  v.  Smith  (1864),  45  N. 
H.  533,  86  Am.  Dec.  183;  Sutherland  v.  Second  Nat. 
Bank  (1880),  78  Ky.  250;  Western  Railroad  v.  Thorn- 
ion  (1878),  60  Ga.  300;  Bowen  v.  Pope  (1888),  125  HI. 
28,  17  N.  E.  64,  8  Am.  St.  330;  Pennsylvania  R.  Co.  v. 
Pennocic  (1865),  51  Pa.  St.  244,  254;  National  Bank  v. 
FuHick  (1897),  2  Marv.  (Del.)  35,  69  Am.  St  125,  note. 

In  Montrose  Pickle  Co.  v.  Dodson,  etc.,  Mfg.  Co.,  supra, 
it  is  held  that  property  actually  outside  the  state  and  in 
custody  of  a  common  carrier,  who  resides  within  the  state, 
can  not  be  reached  by  garnisliing  the  carrier  within  the 
state.  Sutherland  v.  Second  Nat.  Bank,  supra,  holds  that 
the  service  of  an  attachment  upon  a  carrier  creates  no  lien 
upon  property  outside  of  the  county.  In  Bates  v.  Chi- 
cago, etc.,  R.  Co.,  supra,  the  garnishee  summons  was  served 
upon  an  officer  of  the  corporation  who  had  no  knowledge 
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of  the  fact  that  the  company  had  any  property  of  the  de- 
fendant in  its  possession  and  whose  business  did  not  re- 
quire him  to  have  any  knowledge  upon  that  subject,  and 
had  at  hand  no  ready  means  of  ascertaining  the  fact  that 
it  had  any  such  property,  and  within  two  and  one-half 
hours  of  the  service  of  the  process  the  property  was,  without 
notice,  delivered  to  the  person  entitled  to  receive  it  un- 
der the  contract  by  which  the  company  held  possession 
when  the  summons  was  served,  at  a  place  nearly  one  hun- 
dred miles  from  the  place  where  the  officer  was  served  with 
the  summons.  It  further  appears  that  the  property  was  out 
of  the  state  when  the  garnishee  summons  was  served.  In 
this  case  it  was  held  that  the  ser\ace  was  insuflScient  to 
charge  the  company  as  garnishee  and  that  public  policy 
and  the  proper  discharge  of  the  duties  imposed  upon  com- 
mon carriers  of  personal  chattels  placed  in  their  possession 
for  carriage  do  not  permit  the  carrier  to  be  held  liable  upon 
a  garnishee  summons  for  property  in  its  possession,  in 
actual  transit  at  the  time  the  summons  is  served. 

Moreover,  in  the  case  at  bar,  the  findings  show  that  the 
property  was  shipped  by  Lee  and  Freeman  and  consigned  to 

Lee  and  Lee  and  Freeman  and  the  bills  of  lading 
5.     were  so  issued.   It  is  true  that  the  court  finds  that  the 

property  was  in  fact  shipped  by  Fleischman  and 
Currie,  and  consigned  to  themselves  in  the  names  of  Lee 
and  Freeman,  but  it  is  also  found  that  appellant  had  no 
knowledge  of  this.  Nor  is  there  anything  to  show  that  ap- 
pellant knew  or  had  any  means  of  knowing  of  any  .fraud- 
ulent purpose  in  the  shipment  of  the  property.  It  is  not 
shown  that  appellant  had  any  means  of  knowing  that 
Fleischman  and  Currie  owned  the  property,  but  it  is  ex- 
pressly found  that  appellant  had  no  knowledge  of  these  par- 
ties or  that  they  had  any  interest  in  the  property.  The 
agent  upon  whom  the  writ  was  served  had  no  knowledge  of 
the  facts,  nor  does  it  appear  that  any  agent  of  appellant 
had  such  knowledge.     So  far  as  disclosed  by  the  finding, 
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appellant  had  the  right  to  rely  upon  the  title  to  the  prop- 
erty being  in  the  consignees.  After  the  shipment,  the  con- 
signees in  the  bills  of  lading  had  prima  facie  the  legal  con- 
trol and  possession  of  the  property.  By  the  writ  it  was  in- 
tended that  appellant  should  be  legally  charged  with  the 
responsibility  of  retaining  the  property  of  Fleischman  and 
Currie  then  in  its  possession,  as  in  the  custody  of  the  law, 
that  it  might  be  applied  to  the  satisfaction  of  the  mort- 
gagees' debt  if  they  succeeded  in  establishing  their  claim. 
As  there  was  no  actual  seizure  of  any  goods  in  appellant's 
possession  as  the  property  of  Fleischman  and  Currie,  the 
only  effect  the  service  of  the  garnishee  summons  could  have 
would  be  a  notice  to  appellant  to  retain  in  its  possession  any 
property  which  it  knew,  or  which  the  law  charged  it  with 
the  duty  of  knowing,  belonged  to  Fleischman  and  Currie. 
What  evidence  had  appellant,  when  the  writ  was  served, 
and  before  the  property  reached  its  destination,  that  it  had 
any  property  of  the  defendants  in  the  attachment  ?  There 
are  no  facts  showing  that  appellant  knew,  or  had  any  means 
of  knowing,  that  it  had  such  property  in  its  possession; 
nor  are  any  facts  disclosed  which  overthrow  the  presump- 
tion, upon  which  appellant  could  act,  that  the  property  be- 
longed to  the  consignees  named  in  the  bills  of  lading.  See 
Butler  V.  Pittsburgh,  etc.,  R.  Co.  (1897),  18  Ind.  App. 
656.  It  does  not  seem  that,  under  such  circumstances,  it 
would  be  a  reasonable  rule  to  require  the  carrier  to  stop  its 
train,  disregard  for  the  time  being  its  duty  as  a  carrier  to 
other  shippers,  and  determine  at  its  own  risk  and  expense 
whether  the  parties  who  shipped  the  goods  were  or  were  not 
in  fact  the  real  owners.  See  Bates  v.  Chicago,  etc.,  R.  Co., 
supra;  Walker  v.  Detroit,  etc.,  R.  Co.  (1882),  49  Mich. 
446,  13  N.  W.  812 ;  Edwards  v.  White  Line  Transit  Co. 
(1870),  104  Mass.  159,  6  Am.  Rep.  213. 

In  the  case  last  cited,  goods  were  taken  from  a  carrier  by 
an  oflBcer  under  an  attachment  against  a  person  who  was 
not  their  owner,  and  it  was  held  that  this  was  no  defense 
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to  an  action  against  the  carrier  for  breach  of  his  contract 
to  deliver  the  goods.  Counsel  for  appellee  cite  the  cases 
of  Adams  v.  Scott  (1870),  104  Mass.  164,  and  Landa  v. 
Hoick  &  Co.  (1895),  129  Mo.  663,  31  S.  W.  900,  50  Am. 
St  459,  as  sustaining  the  right  to  hold,  by  garnishee  pro- 
cess, goods  in  the  hands  of  a  common  carrier  while  in  transit. 
The  case  of  Adams  v.  Scott,  supra,  does  so  hold,  but  it 
is  the  only  case  to  which  we  have  been  cited  or  which  wc 
have  found  that  sustains  the  doctrine.  In  Landa  v.  Hoick- 
&  Co.,  supra,  the  property  was  in  a  car  awaiting  shipment, 
was  in  the  county  and  state  in  which  the  court  sat  and  in 
which  the  plaintiff  resided,  and  was  not  in  transit  when  the 
writ  of  garnishment  was  served.  The  better  reasoning  and 
weight  of  authority  exempt  the  carriers  from  liability  as 
a  garnishee  in  a  case  like  that  at  bar.  Upon  the  facts 
found,  a  conclusion  of  law  should  have  followed  in  appel- 
lant's favor. 

Judgment  reversed,  with  instructions  to  restate  the  con- 
clusions of  law. 


Cooper,  Administrator,  v.  Murphy  et  al. 

[No.  4,963.    Filed  December  15,  1904.    Rehearing  denied  June  28, 
1905.    Transfer  denied  October  12,  1905.] 

Appeal  and  Error. — Quieting  Title. — Tax  Liens. — Death  of  Party 
after  Judgment.  —  Survival.  —  Statutes.  —  Under  §648  Bums 
1901,  §636  R.  S.  1881,  providing  that  in  case  of  the  death  of  a 
party  after  judgment  an  appeal  may  be  taken  by  the  person  in 
whose  favor  the  action  might  have  been  revived  if  death  had 
occurred  before  judgment,  and  §282  Bums  1901,  §281  R.  S. 
1881,  providing  that  where  actions  survive  they  may  be  com- 
menced by  the  representatives  to  whom  the  interest  in  the  sub- 
ject-matter passes,  the  personal  representative  of  a  decedent 
can  not  appeal  in  an  action  wherein  decedent  sued  to  quiet  title 
and  for  the  enforcement  of  a  lien  for  taxes  due  under  an  invalid 
tax  sale,  since  by  statute  (§§8632,  8641  Bums  1901,  Acts  1901, 
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p.  366,  §§1,  3,  and  §£634  Bums  1901,  Acts  1891,  p.  199, 1216)  the 
lien  of  the  State  for  taxes  is  transferred  to  and  vested  in  the 
grantee,  his  heirs  and  assigns,  and  the  claim  therefor  is  a  lien 
upon  the  lands. 

From  Grant  Superior  Court;  B.  F.  Harness,  Judge. 

Suit  by  Charles  Johnson  against  Laura  Murphy  and 
another.  From  a  decree  for  defendants,  Charles  M.  Cooper 
as  administrator  of  said  plaintiff's  estate  appeals.  Appeal 
dismissed. 

Oglebay  &  Oglehay,  for  appellant 
CiLster  &  Cline,  for  appellees. 

Black,  J. — Suit  was  brought  by  Charles  Johnson 
against  Laura  Murphy  and  Miles  E.  Murphy^  the  com- 
plaint being  in  two  paragraphs.  In  the  amended  first  para- 
graph it  was,  in  substance,  stated  that  the  defendants  arc 
husband  and  wife ;  that  January  29,  1900,  Ethan  A.  Huff- 
man, acting  as  attorney  in  fact  for  the  plaintiff,  conveyed 
by  quitclaim  deed  to  the  defendant  Laura  Murphy  certain 
real  estate,  described,  in  the  city  of  Marion,  Grant  county, 
Lidiana,  for  the  consideration  of  $135,  which  deed  was  not 
delivered  until  in  February,  1900,  and  it  has  never  been 
placed  on  record ;  that  it  was  executed  and  said  money  was 
paid  and  accepted  under  a  mutual  mistake  of  fact,  in  that 
the  plaintiff's  only  interest  or  title  in  the  real  estate  was 
by  virtue  of  a  tax  deed  duly  executed  to  him  by  the  auditor 
of  that  county,  and  duly  recorded  in,  etc.,  April  15,  1896, 
the  consideration  therefor  being  $59.66,  when  in  truth  and 
in  fact  the  plaintiff  on  January  29,  1900,  held  an  additional 
tax  deed  on  the  premises  for  $59.85,  duly  executed  by  said 
auditor  September  1,  1898,  and  duly  recorded  in,  etc.,  Sep- 
tember 15,  1898;  and  he  also,  on  January  29,  1900,  held 
a  tax  certificate  of  purchase,  duly  issued  to  him  for  pur- 
chase of  the  real  estate  at  county  sale  of  said  county  for 
delinquent  taxes,  1898,  for  $51.58,  and  he  also  at  the  same 
time  held  a  certificate  of  purchase  of  the  real  estate,  duly 
issued  to  him  for  purchase  at  city  of  Marion  sale,  1898,  for 
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$96.53;  that  February  2,  1900,  "the  plaintiff  paid  thereon 
the  city  taxes  to  the  amount  of  $77.64,  the  same  being  ad- 
vertised for  sale  in  his  name,"  and  on  the  same  day  he  paid 
the  coimty  treasurer  the  state  and  county  taxes  to  the 
amount  of  $136,  on  the  real  estate  advertised  in  his  name — 
the  total  sum  due  the  plaintiff  January  29,  1900,  being 
$650.  It  was  alleged  that  said  taxes  were  paid  by  the  plain- 
tiff February  2,  1900,  without  any  notice  or  knowledge  of 
the  conveyance  to  appellee  Laura  Murphy,  which  was  de- 
livered afterward,  and  said  conveyance  was  delivered  by 
said  Huffman  without  any  notice  whatever  of  the  payment 
of  said  taxes  as  aforesaid ;  that  immediately  upon  the  dis- 
covery of  said  mistake,  in  the  summer  of  1900,  the  plain- 
tiff demanded  of  the  defendants  that  said  mistake  be  cor- 
rected, and  the  proper  amount  be  ascertained  and  paid; 
that  the  defendants  admitted  said  mistake  as  alleged,  and 
agreed  to  correct  it,  but  failed  and  refused  to  correct  the 
mistake  and  pay  the  sum  so  due  the  plaintiff;  that  Decem- 
ber 14,  1901,  the  auditor  of  Grant  county  duly  executed 
his  deed  to  plaintiff  for  the  real  estate  for  $51.85,  duly  re- 
corded in,  etc.,  on  that  day  before  delivery;  that  "said 
deed"  was  delivered  to  defendant  Laura  Murphy  under  the 
mutual  mistake  of  fact  that  the  plaintiff  had  no  interest  in 
or  title  to  said  real  estate,  except  that  held  by  his  tax  deed 
executed  March  18,  1896,  as  aforesaid,  and  that  $135  was 
the  correct  amount  due  him  under  the  law  as  penalty,  in- 
terest and  charges,  when  in  truth  and  in  fact  there  was  due 
the  plaintiff  the  sum  of  $700,  and  said  deed  would  not  have 
been  made  and  delivered,  or  said  sum  of  $135  accepted 
therefor,  except  for  such  mutual  mistake.  It  was  further 
alleged  that  there  was  due  the  plaintiff  on  his  tax  deeds 
and  purchases  and  taxes  since  paid  the  sum  of  $1,100,  and 
he  asked  that  the  deed  executed  by  Huffman  be  set  aside 
and  held  for  naught,  and  that  the  plaintiff  be  given  judg- 
ment for  $1,100,  or  such  sum  as  the  court  should  ascertain 
to  be  legally  due  the  plaintiff  after  deducting  the  $135  and 
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interest  thereon;  and  that  the  sum  be  declared  a  lien  upon 
the  real  estate,  and,  if  not  paid  within  thirty  days  after 
judgment,  that  a  certified  copy  of  the  decree  be  issued  to 
the  sheriff,  commanding  him  to  sell  the  real  estate  to  pay 
the  plaintiff's  lien,  and  for  all  other  relief. 

The  second  paragraph  was  in  the  customary  short  form 
of  a  complaint  to  quiet  the  plaintiff's  title  to  the  real  estate, 
representing  him  as  the  owner  thereof  in  fee  simple. 

A  supplemental  complaint  was  filed,  wherein  it  was  al- 
leged that  since  the  filing  of  the  complaint,  at  the  tax  sale 
to  be  held  by  the  county  treasurer  of  Grant  county  and  the 
city  treasurer  of  Marion,  respectively,  February  2,  1902, 
the  real  estate  described  was  advertised  for  sale  for  delin- 
quent taxes  in  the  plaintiff's  name;  that  February  1,  1902, 
he  paid  the  state  and  county  taxes  legally  due  thereon  in 
the  sum  of  $166.71,  and  paid  to  the  city  treasurer  of  Mar- 
ion $100,  the  sum  of  the  taxes  due  and  legally  assessed 
against  the  real  estate ;  and  he  asked  that  the  sum  so  paid, 
together  with  the  interest,  penalty  and  charges  thereon,  be 
added  to  the  sum  found  due  him  on  his  tax  deeds  and  pur- 
chases and  payments  theretofore  made,  and  that  he  have 
judgment  for  $1,200,  and  that  the  same  be  declared  a  first 
lien  upon  the  real  estate,  and  that  it  be  ordered  sold  for  the 
payment  of  the  same,  and  for  all  other  proper  relief. 

No  answer  appears  to  have  been  filed,  but  it  was  agreed 
that  all  matters  of  defense  might  be  given  under  general 
denial.  Upon  trial  by  the  court  there  was  a  general  find- 
ing for  the  appellees.  The  plaintiff's  motion  for  a  new  trial 
was  overruled,  and  judgment  was  thereupon  rendered  No- 
vember 1,  1902,  that  the  plaintiff  take  nothing  by  his  ac- 
tion, and  that  the  defendants  recover  of  him  their  costs. 

The  assignment  of  errors  is  made  by  "Charles  M.  Cooper, 
as  administrator  with  the  will  annexed  of  the  estate  of 
Charles  Johnson,  deceased,  appellant." 

The  appellees  have  moved  to  dismiss  the  appeal,  showing 
here  that  the  plaintiff  dic^d  testate  between  the  rendition  of 
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the  judgment  and  the  bringing  of  the  appeal,  devising  all 
his  real  estate  to  Nellie  Cooper.  It  is  provided  by  §648 
Bums  1901,  §636  R.  S.  1881,  that  in  ease  of  the  death  of 
any  or  all  the  parties  to  a  judgment  before  an  appeal  is 
taken  an  appeal  may  be  taken  by,  and  notice  of  an  appeal 
sensed  upon,  the  persons  in  whose  favor  and  against  whom 
the  action  might  have  been  revived  if  death  had  occurred 
before  judgment.  By  §282  Bums  1901,  §281  R.  S.  1881, 
it  is  provided  that  in  all  cases  where  actions  survive  they 
may  be  commenced  by  or  against  the  representatives  of  the 
deceased  to  whom  the  interest  in  the  subject-matter  of  the 
action  has  passed. 

There  is  some  contention  between  counsel  as  to  the  char- 
acter of  the  action.  One  paragraph  of  the  complaint  pre- 
sented a  cause  of  action  for  the  quieting  of  the  title  of  the 
plaintiff.  Upon  his  death  the  right  of  action  would  be  in 
the  real  party  in  interest,  the  person  to  whom  the  title  under 
cloud  has  passed,  the  heir  or  devisee.  It  is  claimed  by 
counsel  for  the  appellant  that  the  evidence,  the  sufficiency 
of  which  is  attacked  on  appeal,  showed  the  action  to  be  one 
for  the  recovery  of  money,  and  to  enforce  a  lien  therefor 
upon  real  estate.  The  action  was  not,  under  either  para- 
graph of  the  complaint,  one  to  recover  a  personal  judgment 
against  the  defendants  upon  their  promise  or  agreement, 
express  or  implied,  or  because  of  their  wrongful  act  or 
omission.  The  true  purpose  would  seem  to  have  been  to 
enforce  a  lien  upon  real  estate  in  favor  of  the  plaintiff  for 
amounts  accruing  to  him  through  the  purchase  by  him  at 
tax  sales  of  the  real  estate  of  the  defendant  Laura  Murphy, 
and  the  conveyance  thereunder,  invalid  and  ineffectual  to 
convey  title,  and  the  subsequent  payment  of  taxes  by  him  to 
protect  his  interest  so  acquired. 

If  a  conveyance  for  taxes  does  not  convey  title,  but  does 
transfer  the  lien  of  the  State,  such  lien  is  "transferred  to 
and  vested  in  the  grantee,  his  heirs  and  assigns,"  who  are 
entitled  to  recover  the  amount  of  the  taxes,  interest  and 
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penalty  due  at  the  time  of  the  sale,  with  interest  thereon 
and  all  taxes  subsequently  paid,  with  interest,  and  the 
claim  therefor  is  a  lien  upon  the  lands  which  are  bound  for 
the  final  pajTnent  thereof.  See  §§8632,  8641  Bums  1901, 
Acts  1901,  p.  366,  §§1,  3;  §8634  Bums  1901,  Acts 
1891,  p.  199,  §216.  The  right  of  action  in  such  cases, 
if  it  exists,  is  one  created  by  statute.  In  Stephenson  v. 
Martin  (1882),  84  Ind.  160,  the  subject  was  discussed  at 
length,  and  it  was  held,  under  similar  statutory  provisions, 
that  the  right  to  sue  and  enforce  a  li.en  upon  the  death  of 
the  purchaser  belongs  to  his  heirs  or  assigns,  and  not  to 
his  personal  representative.  Provision  is  made  by  statute 
(§8640  Bums  1901,  Acts  1901,  p.  366,  §2)  for  the  de- 
velopment of  a  suit  to  quiet  title,  brought  by  the  holder 
of  an  invalid  tax  deed,  into  a  proceeding  for  the  enforce- 
ment of  payment  of  the  amount  due  the  complainant  by 
the  foreclosure  of  his  lien  therefor  upon  the  land.  Treat- 
ing the  cause  as  developed  upon  the  trial,  it  is  manifest 
that  it  was  not  one  which  would  survive  to  the  personal 
representative  of  the  plaintiff. 
Appeal  dismissed. 


Frank  Bird  Transfer  Company  v.  Morrow  et  al. 

[No.  4,998.    Filed  November  1,  1904.    Rehearing  denied  June  27, 
1905.    Transfer  denied  October  12,  1905.] 

1.  Appeal  and  Error. — Briefs, — Appellate  Court  Rules. — ^An 
assignment  of  error  not  discussed  in  appellant's  brief  is  waived, 
p.  306. 

2.  Same. — Weighing  Evidence. — ^The  Appellate  Court  will  not 
disturb  a  verdict  based  upon  conflicting  evidence,    p.  307. 

3.  EvTOENCE. — Street  Railroads. — Municipal  Ordinances.  —  Ap- 
plicability.— Persons  Hanging  outside  of  Street  Car. — An  ordi- 
nance, prohibiting  persons  from  swinging  or  hanging  on  the  out- 
side of  any  street  car,  passed  when  horse-power  was  used  ex- 
clusively, is  not  applicable  to  travel  on  modem  electric  street 
cars,  and  is  inadmissible  in  evidence  for  the  purpose  of  show- 
ing that  plaintiff  was  a  wrongdoer  at  the  time  of  his  injury. 
p.  307. 

Vol.  36—20 
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4.  Carriers. — Paaaengers, — Street  Railroads, — Riding  on  Run- 
ning-Board,— ^It  is  not  negligence  per  se  for  a  passenger  to  ride 
on  the  running-board  of  a  street  car.     p.  309. 

5.  Same. — Hackmen. — Duty  to  Observe. — ^It  is  the  duty  of  the 
driver  of  a  hack  to  take  notice  of  the  conditions  and  surround- 
ings in  driving  his  hack  on  the  streets,    p.  309. 

6.  Appeal  and  Error. — Instructions, — Record, — No  question  can 
be  presented  on  appeal  on  an  alleged  instruction  which  is  not 
contained  in  the  record,    p.  310. 

From  Superior  Court  of  Marion  County  (64,241)  ;  John 
L.  McMaster,  Judge. 

Action  by  Samuel  P.  Morrow  against  the  Frank  Bird 
Transfer  Company  and  others.  From  a  judgment  for 
plaintiff  against  such  company,  it  appeals.    Afjfirmed. 

Schuyler  A.  Haas,  for  appellant. 

Joseph  Collier  and  /.  H.  Kingsbury,  for  appellee 
Morrow. 

Wiley,  J. — The  appellant  prosecutes  this  appeal  from 
a  judgment  rendered  against  it  in  favor  of  appellee  Morrow 
on  account  of  personal  injuries  resulting  from  appellant's 
alleged  negligence. 

Under  the  assignment  of  errors,  the  sufficiency  of 

1.     the  complaint  is  called  in  review,  but,  counsel  for 
appellant  having  failed  to  discuss  that  question,  it 
will  not  be  considered  under  the  rule  so  long  established  in 
this  State. 

This  leaves  but  a  single  question  for  determination,  to 
wit,  the  overruling  of  appellant's  motion  for  a  new  trial. 
In  the  court  below  the  Indianapolis  Street  Railway  Com- 
pany and  the  Indianapolis  Transfer  Company  were  also 
made  defendants.  During  the  trial  the  appellee  Morrow 
dismissed  as  to  the  latter  company,  and  upon  the  conclusion 
of  the  evidence  the  record  shows  that  upon  the  motion  of 
the  Indianapolis  Street  Railway  Company  the  court  in- 
structed the  jury  to  return  a  verdict  in  its  favor. 

Appellant  asked  for  a  new  trial  upon  three  grounds: 
(1)     That  the  verdict  was  not  sustained  by  sufficient  evi- 
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denoe;  (2)  that  the  court  erred  in  excluding  certain  offered 
evidence;  and  (3)  that  the  court  erred  in  instructing  the 
jury  to  find  for  the  Indianapolis  Street  Railway  Company. 
The  first  reason  ahove  stated  may  be  disposed  of  upon 
the  proposition  that  the  record  contains  ample  evidence 
upon  which  to  base  a  verdict  and  judgment  against 

2.  appellant.     There  is  convincing  evidence  of  appel- 
lant's negligence,  which  resulted  in  the  injury  to 

appellee  Morrow,  and  hence,  upon  that  ground,  we  can  not 
disturb  the  verdict 

As    to    the    second    reason,    the    offered    evidence    on 

behalf  of  the  appellant,   which  the  court  excluded,  was 

an  ordinance  of  the  city  of  Indianapolis,  adopted 

3.  at  a  time  when  all  street  cars  within  the  limits  of 
the  city  were  propelled  by  horse  power.     So  much 

of  that  ordinance  as  is  necessary  for  us  to  consider  in  this 
case  is  as  follows:  "From  and  after  the  passage  of  this 
ordinance,  it  shall  be  unlawful  for  any  person  within  the 
corporate  limits  of  the  city  of  Indianapolis  to  swing  or 
hang  from  the  outside  of  any  street  car."  The  evidence 
shows  that  appellee  Morrow  was  on  a  west-bound  street 
car,  returning  to  the  city  from  a  baseball  game  on  East 
Washington  street.  The  car  was  crowded,  and  he,  with 
many  others,  was  standing  upon  what  is  commonly  known 
and  designated  as  the  running-board  of  a  summer  street 
car.  While  in  that  position,  appellant,  by  its  servant,  drove 
a  large  two-horse  bus,  filled  with  ball  players,  against  ap- 
pellee Morrow,  while  standing  upon  the  running-board,  and 
crushed  him  up  against  the  car,  and  when  it  pulled  away 
from  the  car  he  fell  to  the  street.  It  is  urged  by  counsel 
for  appellant  that  when  appellee  Morrow  was  injured  he 
was  violating  a  penal  ordinance  of  the  city  by  riding  on  the 
running-board  of  the  car,  and  that  as  he  was  a  wrongdoer 
he  could  not  recover.  It  is  apparent  from  the  record  that 
the  trial  court  excluded  this  offered  evidence  upon  the 
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ground  that  the  ordinance  was  not  applicable  to  the  present 
condition  and  manner  of  operating  street  cars. 

It  is  a  matter  of  common  knowledge  that  radical  changes 
have  taken  place  in  the  past  thirty  years  in  regard  to 
operating  and  propelling  street  cars.  It  is  also  a  matter  of 
common  knowledge  that,  in  the  modern  construction  of 
street  cars,  regard  is  had  to  conditions  and  seasons ;  and  in 
the  city  of  Indianapolis  we  not  only  know  from  everyday 
observation  and  common  knowledge,  but  from  the  evidence 
in  this  case,  that  upon  the  streets  in  the  city  of  Indianap- 
olis, during  the  summer  season,  street  cars  are  operated 
which  are  known  and  designated  as  summer  cars.  These 
are  open  carriages,  with  the  seats  running  crosswise,  and 
with  the  running-board  running  lengthwise  the  car  from 
end  to  end,  and  projecting  from  the  car  a  sufficient  dis- 
tance, and  the  board  being  of  sufficient  width,  for  a  step 
or  platform  for  the  accommodation  of  passengers  getting 
on  and  off  the  cars.  It  may  be  remarked  that  the  primary 
purpose  of  this  running-board  is  for  the  convenience  of  per- 
sons desiring  to  take  passage  and  alight  from  such  cars, 
but  we  also  know  that  it  is  used  frequently  for  passengers 
to  stand  upon  when  the  car  is  crowded.  Under  these  con- 
ditions, we  are  clearly  of  the  opinion  that  the  ordinance 
offered  in  evidence  did  not  apply  to  the  facts  disclosed  by 
the  record  in  this  case. 

We  are  not  without  authority  upon  this  proposition.  In 
the  recent  case  of  Bonham  v.  Citizens  St  B.  Co.  (1902), 
158  Ind.  106,  it  was  held  that  the  ordinances  adopted  in 
1864  and  1876,  regulating  the  rate  of  speed  at  which  a 
horse-power  street  car  company  should  run  its  cars,  are  not 
applicable  to  the  successors  of  such  company,  operating  its 
cars  by  electricity,  although  the  electric  company,  by  the 
terms  of  its  franchise,  accepted  the  duties  and  obligations 
imposed  upon  its  predecessor,  and  it  was  held  that  the  trial 

m 

court  properly  excluded  such  ordinance  from  the  evidence 
in  an  action  against  the  latter  company  for  an  unlawful 
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injury.  In  that  case  the  court  said:  "Notwithstanding 
the  intervention  of  many  years  since  a  statute  was  enacted, 
or  an  ordinance  was  adopted,  we  may  be  able  to  say  that  the 
statute  or  ordinance  is  still  a  manifestation  of  the  legis- 
lative will  as  applied  to  a  particular  case;  but  when  sub- 
stantially new  factors  enter  into  the  problem  as  to  what 
the  written  law  ought  to  be,  as  applied  to  a  particular  case, 
then  the  courts  can  no  longer  treat  the  statute  or  ordinance 
as  an  expression  of  the  legislative  purpose  as  applied  to 
that  case." 

It  is  the  contention  of  appellant  that,  as  appellee  Morrow 
was  violating  the  ordinance  imder  consideration,  he  was 
himself  a  wrongdoer,  and  hence  was  not  entitled  to  recover. 
If  the  ordinance  was  inapplicable  to  existing  conditions — 
and  imder  the  authority  cited  it  was — ^then  there  is  no  evi- 
dence to  show  that  said  appellee  was  a  wrongdoer.  In  pass- 
ing the  ordinance  in  question,  the  city  council  did  not  con- 
template the  operation  of  street  cars  by  electricity,  nor  did 
it  intend  that  such  ordinance  should  apply  to  the  modem 
summer  car  with  a  running-board.  The  council  was  legis- 
lating with  regard  to  then  existing  conditions. 

Neither  is  there  any  evidence  to  show  that  appellee  was 

negligent,  under  all  the  facts  and  circumstances,  in  riding 

upon  the  running-board.    We  are  clear  that  it  is  not 

4.  negligence  per  se  for  a  passenger  to  stand  upon  the 
running-board   of  a   street  car,   as   such  cars   are 

usually  operated  in  the  city  of  Indianapolis.  Citizens  St. 
R.  Co.  V.  Hoffhauer  (1900),  23  Ind.  App.  614. 

In  this  case  the  evidence  establishes  the  fact  that  appel- 
lant was  driving  its  heavy,  loaded  bus  faster  than  the  street 
car,  upon  which  appellee  Morrow  was  riding,  was 

5.  running.     It  was  bound  to  take  notice  of  the  con- 
ditions and  surroundings.     There    was    plenty    of 

room  between  the  north  rail  of  the  street  car  track  and  the 
curb  for  appellant's  bus  to  pass  the  car  without  coming  in 
contact  with  persons  standing  on  the  running-board,  and  the 
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accident  would  not  have  occurred  if  the  driver  of  the  bus 
had  not  carelessly  attempted  to  pass  or  "pull  around" 
another  vehicle  in  the  street. 

It  is  next  contended  by  counsel  for  appellant  that  the 
court  erred  in  sustaining  the  motion  of  the  Indianapolis 

Street  Railway  Company  to  instruct  the  jury  to 
6.     return  a  verdict  in  its  favor.    If  there  was  any  error 

in  this  we  do  not  think  the  record  presents  the  ques- 
tion. It  is  disclosed  by  the  record  that  the  street  car  com- 
pany filed  the  following  motion:  "The  Indianapolis  Street 
Railway  Company,  now,  at  the  close  of  all  the  evidence, 
moves  that  the  court  instruct  the  jury  to  return  a  verdict  in 
favor  of  the  Indianapolis  Street  Railway  Company  in  this 
cause."  And  the  record  also  contains  the  further  entry: 
"Which  motion  the  court  sustains.  Thereupon  the  argu- 
ment of  counsel  is  heard,  and  the  jury  is  instructed  by  the 
court,  and  retire  to  consider  of  their  verdict,"  etc.  The 
record  does  not  contain  anv  instructions  whatever.  We  can 
not  consider  the  correctness  of  any  instruction  when  the 
record  does  not  contain  the  instruction  complained  ofc 
Judgment  affirmed.     ^ 


George  et  al.  t;.  Bobinson. 

[No.  5,419.     Filed  October  13,  1905.] 

1.  JuDGBfENT. — Motion  in  Arrest. — A  motion  in  arrest  of  judge- 
ment cuts  off  a  motion  for  a  new  trial,    p.  312. 

2.  Same. — Motion  in  Arrest. — Use  of. — ^Where  no  substantial 
cause  of  action  is  shown,  a  motion  in  arrest  should  prevail;  but 
if  a  substantial  cause  of  action  is  indicated,  though  it  may  be 
defectively  stated,  a  motion  in  arrest  should  be  overruled,  such 
defects  being  cured  by  the  finding  and  judgment,    p.  312. 

From  Superior  Court  of  Marion  County  (65,499)  ;  James 
M.  Leathers,  Judge. 
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Action  by  Charles  M.  Bobinson  against  Isaac  L.  George 
and  another.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Salem  D.  Clark,  for  appellants. 
Spahr  &  Estahrooh,  for  appellee. 

CoMSTOCK,  J. — Appellee  sued  appellants  for  the  sum  of 
$284  and  interest  for  work  and  labor  done  at  their  instance 
and  request.  A  bill  of  particulars  was  filed  with  the  com- 
plaint Appellants  answered  by  a  general  denial.  Defend- 
ant Isaac  L.  George  for  answer  alleged  that  after  the  plain- 
tiff's cause  of  action  accrued,  and  before  action  was  brought, 
said  defendant  delivered  to  plaintiff,  and  plaintiff  received 
in  full  satisfaction  of  said  cause  of  action,  said  defendant's 
promissory  bank  note.  To  said  paragraph  of  answer  plain- 
tiff replied,  admitting  the  delivery  of  said  note,  but  alleging 
that  he  was  induced  to  accept  the  same  by  reason  of  false 
and  fraudulent  representations  made  to  him  by  said  Isaac 
L.  George,  which  representations  are  particularly  set  out 
in  the  reply;  that  said  Mrs.  Isaac  L.  George  was  a  party 
to  said  fraudulent  representations,  and  connived  with  her 
husband  to  cheat  and  defraud  the  plaintiff  out  of  his  claim ; 
that  said  Isaac  L.  George  at  the  time  and  ever  since  has  been 
wholly  insolvent ;  that  plaintiff  was  willing  and  ready  to  de- 
liver up  said  note,  and  asks  that  the  same  may  be  canceled. 
The  sufficiency  of  the  reply  was  not  questioned  by  demurrer. 
A  trial  by  the  court  resulted  in  finding  and  judgment  in 
favor  of  plaintiff  and  an  order  for  the  cancelation  of  the  note 
executed  to  the  plaintiff. 

The  appellants  assign  as  error:  (1)  The  overruling 
of  defendants'  motion  to  find  for  defendants  on  the  evidence 
submitted  by  the  plaintiff  in  the  trial  of  the  above  cause; 
(2)  the  overruling  of  defendants'  motion  to  find  for  the 
defendants  on  all  the  evidence;  (3)  that  the  finding  and 
judgment  of  the  court  are  not  sustained  by  sufficient  evi- 
deiiQe;  (4)  that  the  finding  and  judgment  of  the  court  are 
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not  sustained  by  the  evidence;  (6)  that  the  finding  and 
judgment  are  contrary  to  law;  (6)  that  the  finding  and 
judgment  are  contrary  to  law  and  the  evidence;  (7)  the 
overruling  of  defendants'  motion  in  arrest  of  judgment. 

All  of  the  foregoing  specifications  of  error,  except  the 
last^  were  properly  made  causes  for  a  new  trial.     The  mo- 
tion was  overruled.     This  action  of  the  trial  court 

1.  is  not  assigned  as  error.     The  motion  in  arrest  of 
judgment  is  a  waiver  of  the  motion  for  a  nevk  trial. 

It  only  remains,  therefore,  to  consider  the  action  of  the 
court  in  overruling  defendants'  motion  in  arrest  of  judg- 
ment. 

The  defendants  moved  in  arrest  of  judgment  for  the 
reason  that  the  plaintiff's  reply  to  defendants'  second  para- 
graph of  answer  does  not  state  facts  sufficient  to 

2.  constitute  a  reply  to  defendants'  answer.     It  is  a 
well-recognized  rule  that  if  it  appears  that  there  is 

no  substantial  cause  of  action,  upon  proper  motion  judg- 
ment will  be  arrested,  since  such  a  defect  can  not  be  cured 
by  verdict  or  judgment.  It  is  equally  well  settled  that  a 
defective  statement  of  a  substantial  cause  of  action  is  cur- 
able error,  against  which  a  motion  in  arrest  of  judgment 
can  not  avail.  2  Ency.  PL  and  Pr.,  798,  799.  The  com- 
plaint stated  a  substantial  cause  of  action  upon  which 
judgment  could  be  rendered.  The  reply  avoids  the  answer 
by  alleging  fraud.  It  states  facts  connected  with  and 
relating  to  the  facts  set  out  in  the  complaint,  and 
the  court  finds  that  the  allegations  of  the  complaint  and 
reply  to  the  answer  of  the  defendants  are  true  in  substance 
and  in  fact.  The  averments  of  facts  are  sufficient  to  bar 
another  action  for  the  same  cause.  Any  defects  in  the  re- 
ply were  cured  by  the  finding  and  judgment  Upon  the 
record  a  correct  conclusion  appears  to  have  been  reached. 
Judgment  affirmed. 
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Staeford  v.  Conwell,  Administrator. 

[No.  6,706.    Filed  October  13,  1905.] 

Statutes.  —  Appeal  and  Error.  —  Costs,  —  State  Docket  Fee, — 
"Losing  Party.'* — ^An  appellant  who  settles  the  cause  appealed 
by  receiving  payment  of  an  agreed  sum  from  appellee  and  who 
files  with  the  clerk  an  order  in  form,  'The  above  cause  is  dis- 
missed/' is  the  ''losing  party"  under  §1337r  Bums  1901,  Acts 
1901,  p.  566,  §18,  and  is  liable  for  the  payment  of  the  state 
docket  fee  of  $10. 

From  Howard  Circuit  Court ;  J.  F.  Elliott,  Judge. 

Action  by  Lydia  J.  Stafford  against  William  H.  Conwell 
as  administrator  of  the  estate  of  John  S.  Johnson^  deceased. 
From  a  judgment  for  defendant^  plaintiff  appeals.  Motion 
to  retax  costs  overruled, 

B.  C.  Moon,  for  appellant. 

Blachlidge,  Shirley  &  Wolf,  for  appellee. 

Myebs,  p.  J. — A  transcript  of  this  case,  on  appeal  from 
the  lower  court,  was  filed  in  this  court  May  1,  1905,  and 
under  the  rules  of  the  court  the  cause  was  submitted  May 
31.  August  25  appellant  filed,  omitting  the  caption,  the 
following  dismissal :  "The  above  cause  is  dismissed."  On 
September  6  she  filed  a  petition  and  motion,  of  which  she 
gave  notice  to  appellee,  asking  to  be  relieved  from  the 
payment  of  the  $10  docket  fee  provided  for  by  §1337r 
Bums  1901,  Acts  1901,  p.  565,  §18,  and  which  it  is  the  duty 
of  the  clerk  of  this  court  to  tax  to  the  losing  party  as  costs 
in  each  case,  and  collect,  if  collectible,  and  pay  into  the 
state  treasury.  Appellant  says,  in  support  of  her  motion, 
"That  after  this  cause  was  appealed  to  this  court  she  and 
the  defendant  compromised  said  cause  whereby  the  de- 
fendant (appellee)  paid  to  the  plaintiff  $250  in  settlement 
of  her  claim,  and  she  dismissed  her  appeal."  Appellant  con- 
tends that  because  she  received  $250  in  settlement  of  her 
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cause  of  action  she  was  not  therefore  a  losing  party,  and 
ought  not  to  be  taxed  and  required  to  pay  a  docket  fee. 

From  an  examination  of  the  various  legislative  enact- 
ments on  the  subject  of  docket  fees,  it  is  evident  that  our 
lawmaking  power  intended  that  litigants  should  assist  in 
paying  the  expenses  of  the  judicial  department  of  the  State, 
and  to  that  end  assessed  a  docket  fee  in  each  case  against 
the  losing  party.  Appellant  brought  her  cause  to  this  court  on 
appeal,  and  caused  the  same  to  be  placed  upon  its  dockets. 
This  done,  a  docket  fee  at  once  accrued  to  the  State, 
which,  under  our  statute,  is  to  be  taxed  against  and  paid  by 
the  losing  party.  When  she  dismissed  her  appeal,  that  was 
a  disposition  of  the  case  in  this  court.  The  reason  for  her 
dismissal  is  a  matter  about  which  the  court  can  have  no  con- 
cern. It  may  be  true  that  the  appeal  aided  in  bringing 
about  a  compromise ;  but,  as  appeals  can  only  be  prosecuted 
in  this  court  upon  an  assignment  of  error  based  upon  a 
claimed  erroneous  ruling  or  decision  of  the  lower  court  in- 
volving a  question  of  law,  anything  short  of  a  confession  of 
error  by  appellee  or  a  decision  of  the  court  in  her  favor  on 
the  issue  tendered  by  the  appeal  would  make  her  the  losing 
.party,  and  therefore  liable  for  the  payment  of  the  docket 
fee — the  test  being  the  manner  of  the  disposition  of  the 
case  on  appeal,  and  not  the  effect  of  the  compromise  made 
by  the  parties  as  to  who  lost  or  won  thereby  in  a  pecuniary 
way,  which  determines  who  shall  be  considered  the  "losing 
party"  under  the  statute,  and  liable  for  the  payment  of  the 
docket  fee. 

Motion  overruled. 
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Cincinnati,  Eichmond  &  Muncie  Railroad 

V.  Shera  et  al. 

[No.  5,051.    Filed  February  17,  1905.    Rehearing  denied  June  28, 
1905.     Transfer  denied  October  13,  1905.] 

1.  Statutes. — Railroads, — Liens  for  Materials. — Section  7265 
Bums  1901,  Acts  1889,  p.  257,  §4,  providing  for  a  lien  in  favor 
of  anyone  'Vho  shaU  furnish  any  material  for  use  in  the  con- 
struction" of  a  railroad  gives  a  lien  only  for  materials  which 
go  into  and  become  a  part  of  the  railroad.  Haskell  v.  Gallagher, 
20  Ind.  App.  224,  distinguished,    p.  316. 

2.  Liens. — Statutory, — Nature  of. — Railroads. — Statutes. — Con- 
strucUon. — Liens  given  by  statutes  to  mechanics,  laborers  and 
material  men  are  in  derogation  of  the  common  law  and  are  only 
a  security  for  the  debts  owing  to  such  persons,  a  strict  con- 
struction being  enforced  in  ascertaining  the  persons  entitled  to 
the  benefits  and  a  liberal  construction  being  given  fpr  the  en- 
forcement of  liens  when  the  persons  entitled  thereto  are  ascer- 
tained,   p.  317. 

3.  Same.  —  Materials.  —  Coal  for  Steam  Shovel.  —  Railroads. — 
Statutes. — The  person  furnishing  coal  to  a  contractor  for  use  in 
the  operation  of  a  steam  shovel  in  the  construction  of  a  railroad 
is  not  entitled  to  a  lien  under  §7265  Bums  1901,  Acts  1889, 
p.  257,  §4,  providing  for  a  lien  in  favor  of  any  person  "who 
shall  furnish  any  materiial  for  use  in  the  construction"  of  a 
railroad.    Black  and  Roby,  JJ.,  dissenting,    p.  319. 

From  Randolph  Circuit  Court;  John  W.  Macy,  Judge. 

Suit  by  Eddie  K.  Shera  and  another  against  the  Cincin- 
nati, Richmond  &  Muncie  Railroad.  From  a  decree  for 
plaintiffs,  defendant  appeals.    Reversed. 

Nichols,  Goodrich  &  Bales  and  Robbins  &  Starr,  for 
appellant. 
John  L.  Rupe  and  WicJcens  &  Osbom,  for  appellees. 

Robinson,  P.  J. — The  sole  question  presented  by  this  ap- 
peal is  whether  a  person  who  furnishes  coal  used  as  fuel 
to  generate  steam  for  the  operation  of  a  steam  shovel  used 
by  a  contractor  for  excavating  and  removing  earth  in  the 
construction  of  a  railroad  is  given  a  lien  by  statute  upon  the 
right  of  way  and  franchises  of  the  railroad  for  the  coal  so 
furnished  and  used 


316        APPELLATE  COUET  OF  INDIANA, 

Cincinnati,  etc.,  Railroad  v.  Shera — 36  Ind.  App.  315. 

Section  7265  Bums  1901,  Acts  1889,  p.  257,  §4,  pro- 
vides:    "All  persons  who  shall  perform  work  or  labor  in 
the  way  of  grading,     *     *     *     or  who  shall  per- 

1.  form  work  of  any  kind  in  the  construction  or  repair 
of  any  railroad,  *  *  *  and  all  persons  who 
shall  furnish  any  material  for  any  such  bridge,  *  *  .* 
or  who  shall  furnish  any  material  for  use  in  the  construction 
or  repair  of  any  railroad,  *  *  *  may  have  a  lien  to 
the  exticnt  of  the  work  or  labor  performed,  or  material  fur- 
nished, or  both,  upon  the  right  of  way  and  franchises  of 
such  railroad  corporation,"  etc. 

Counsel  for  appellee  cite,  as  controlling,  the  case  of 
Haskell  v.  Gallagher  (1898),  20  Ind.  App.  224,  67  Am. 
St.  250.  In  that  case  appellants,  as  tenants  under  a  gas 
and  oil  lease,  erected  a  derrick  and  contracted  with  one 
Ogle  to  drill  a  well.  One  of  the  appellees  furnished  natural 
gas  to  the  contractor  for  fuel  to  run  the  engine  supplying 
power  to  do  the  drilling,  and  the  other  appellees  performed 
labor  in  the  drilling  of  the  well,  imder  the  employment  of 
the  contractor.  The  well  drilled  was  an  oil-well.  The  statute 
under  which  the  appellees  proceeded  (§7255  Bums  1894, 
Acts  1889,  p.  257,  §1)  provides  that  contractors  and  "all 
persons  performing  labor  or  furnishing  material  or  ma- 
chinery for  erecting  *  *  *  any  house  *  *  *  or 
other-structure,  may  have  a  lien,"  etc.  The  controlling  ques- 
tion in  that  case,  and  the  only  question  about  which  there 
seems  to  have  been  any  controversy,  was  whether  an  oil-well 
is  a  "structure"  within  the  meaning  of  that  term  as  used 
in  the  statute,  and  it  is  held  that  it  is.  A  lien  was  given 
one  of  the  appellees  for  fuel  furnished,  although  the  ques- 
tion does  not  seem  to  have  been  a  controverted  one  upon 
appeal.  However,  that  statute  gives  a  lien  "for  furnish- 
ing material  for  erecting"  the  structure,  while  the  statute 
in  the  case  at  bar  gives  a  lien  to  one  "who  shall  furnish 
any  material  for  use  in  the  construction"  of  the  work.  The 
language    of    the    two    statutes    is    not    the    same.     The 
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legislature  must  have  intended  by  the  language  used  in 
§7265,  supra,  to  give  a  lien  for  materials  which  go  into 
the  construction  of  the  railroad,  so  as  to  be,  in  a  sense,  in- 
corporated therein.  And  this  is  the  construction  given  the 
statute  in  Ferguson  v.  Despo  (1894),  8  Ind.  App.  623. 
In  that  case  the  foreman  sought  to  acquire  a  lien  for  labor 
in  the  construction  of  the  masonry  of  a  bridge  for  a  railroad 
company.  The  court  said:  "The  bill  of  particulars  con- 
tains all  the  items  for  which  the  appellee  Despo  seeks  to 
recover.  Besides  the  item  of  work  and  labor  done  in  su- 
perintending the  stone  and  masonry  work,  we  do  not  think 
there  are  any  for  which  the  railroad  company  could  be  held 
liable,  either  personally  or  by  a  charge  upon  its  property 
in  the  way  of  a  lien.  These  items  are  such  as  board, 
groceries,  tobacco  and  money  furnished  the  hands  and  work- 
men of  Cummings  &  Conner  [subcontractors],  none  of  them 
being  materials  that  went  into  the  construction  of  the 
work." 

This  rule  has  been  followed  in  other  jurisdictions  in 
construing  similar  statutes.  See  Basshor  v.  Baltimore, 
etc.,  R.  Co.  (1886),  65  Md.  99,  3  Atl.  285;  Central  Trust 
Co.  V.  Texas,  etc.,  R.  .Co.  (1885),  23  Fed.  703;  Cordon 
Hardware  Co.  v.  San  Francisco,  etc.,  R.  Co.  (1889), 
(Cal.),  22  Pac.  406,  and  see  same  case  86  Cal.  620,  25  Pac. 
125;  Central  Trust  Co.  v.  Texas,  etc.,  R.  Co.  (1886),  27 
Fed.  178;  Eeltzell  v.  Chicago,  etc.,  R.  Co.  (1886),  20  Mo. 
App.  435.  See,  also,  Richmond,  etc..  Construction  Co.  v. 
Richmond,  etc.,  R.  Co.  (1895),  68  Fed.  105,  15  C.  C.  A. 
289,  34  L.  R.  A.  625. 

Mechanics'  liens  are  in  derogation  of  the  common  law, 
and  depend  wholly  for  their  existence  upon  positive  legis- 
lative enactment.     The  right  to  acquire  and  to  en- 

2.  force  such  liens  rests  upon  the  theory  that  the  value 
of  the  property  has  been  enhanced  to  the  extent  of 
the  labor  done  or  material  furnished.  The  object  of  a  stat- 
ute in  giving  such  a  lien  is  to  give  a  security  for  a  debt. 
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The  creditor's  right  to  collect  his  debt  is  not  enhanced  by 
the  lien  law,  but  the  means  he  may  employ  in  collecting  it 
are.     It  should  not  be  said  therefore  that  the  lien  law  is 
wholly  remedial,  and  that,  as  a  remedial  statute,  it  should 
be  liberally  construed.     There  is  reason  for  saying  that, 
after  the  lien  has  once  attached,  the  statute  should  be  lib- 
erally construed  for  the  purpose  of  fulfilling  its  objects. 
But  there  is  no  reason  for  saying  that  the  statute  should  be 
given  a  liberal  construction  in  determining  the  question 
whether  a  lien  attaches  at  all.     2  Jones,  Liens  (2d  ed.), 
§1554.     Where,  by  force  of  a  statute,  the  performance  of 
certain  labor  or  the  furnishing  of  certain  materials  creates 
an  interest  in  the  real  estate  of  another,  a  court,  in  deter- 
mining whether  a  lien  attaches  in  the  particular  case,  should 
not  extend  the  statute  to  labor  done  and  materials  furnished, 
unless  clearly  within  the  intention  of  the  legislature.     It 
should  be  remembered  that  the  statute  imposes  an  additional 
liability  under  which  it  is  sought  to  make  the  property 
owner  responsible  for  a  debt  which  he  never  contracted. 
In  considering  the  application  of  the  statute  in  its  remedial 
character,  it  has  been  held  many  times  in  this  State  that 
the  statute  is  to  be  liberally  construed  so  as  to  make  effective 
the  statute  to  the  extent  designed  by  the  legislature.     But 
we  do  not  understand  that  the  rule  of  liberal  construction 
has  been  declared  in  determining  whether  the  particular 
labor  done  or  particular  materials  furnished   are  within 
the  scope  of  the  statute.     In  Morris  v.  Louisville,  etc.,  B. 
Co.  (1890),  123  Ind.  489,  it  is  said:     ''The  courts  must 
construe  and  enforce  the  statute  as  a  remedial  one,  but  they 
can  not  extend  it  to  meet  cases  not  within  its  scope,  how- 
ever meritorious  they  may  be.     *     *     *     We  must,  there- 
fore, look  entirely  to  the  provisions  of  the  statute  to  de- 
termine the  extent  and  character  of  the  lien  which  it  gives 
subcontractors  who  do  work  and  furnish  materials  in  the 
construction  of  railroads."     See  Caulfield  v.  Polk  (1897), 
17  Ind.  App.  429.    In  2  Jones,  Liens  (2d  ed.),  §1554,  the 
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author  says :  "The  rule  of  construction  applicable  to  ques- 
tions arising  under  these  liens  may  be  strict  at  one  stage 
of  the  proceedings  and  liberal  at  another.  Mechanics' 
liens  are  in  derogation  of  the  common  law,  depending  for 
their  existence  wholly  upon  statutes;  and  therefore,  upon 
the  question  whether  a  lien  attaches  at  all,  a  strict  con- 
struction is  proper.  The  court  is  not  authorized,  in  deter- 
mining whether  the  statute  attaches,  to  extend  it  beyond 
its  express  terms."  See,  also,  Butler  v.  Gain  (1889),  128 
HI.  23,  21  ISr.  E.  350;  Mushlitt  v.  Silverman  (1872),  50 
N.  Y.  360;  Copeland  v.  Kehoe  (1880),  67  Ala.  594;  Mc- 
Gugin  v.  Ohio  River  R,  Co,  (1889),  33  W.  Va.  63,  10  S. 
E.  36;  Rogers  v.  Currier  (1859),  13  Gray  129;  Kay  v. 
Smith  (1872),  10  Heisk.  (Tenn.)  41;  Trask  v.  Searic 
(1876),  121  Mass.  229;  Phillips,  Mechanics'  Liens  (3d 
ed.),  §§18,  19;  Boisot,  Mechanics'  Liens,  §§34-37. 

The  steam  shovel  was  a  part  of  the  contractor's  outfit. 
It  can  not  be  denied  that  the  contractor,  for  the  use  of 

his  outfit  in  connection  with  his  own  labors,  would 
3.     have  been  entitled  to   a  lien,   not  for  the  use  of 

the  outfit  alone,  but  because,  with  his  labor  in 
the  use  and  operation  of  the  outfit,  the  work  was  done. 
That  is,  the  use  of  the  outfit  by  the  contractor  in  doing  the 
work  would  be  a  part  of  the  contractor's  labor  for  which 
the  statute  gives  him  a  lien  for  work  and  labor  done.  In 
no  sense  is  this  different  from  the  lien  given  the  contractor 
for  work  and  labor  done  by  a  laborer  whom  the  contractor 
had  employed  and  paid  to  assist  in  doing  the  work.  See 
Lybrandt  v.  Eberly  (1860),  36  Pa.  St.  347.  In  the  same 
manner  the  use  of  the  contractor's  teams  in  connection 
with  his  own  labor  in  accomplishing  the  work  would  entitle 
him  to  a  lien.  If  we  say  that  the  fuel  used  in  furnishing 
motive  power  to  operate  the  steam  shovel  is  "material"  fur- 
nished for  use  in  the  construction  of  a  railway,  how  can 
we  avoid  saying  that  the  feed  furnished  the  horses  used  in 
operating  the  wheel  scoops  is  "material"  furnished  for  use 
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in  the  coBstruction  of  the  road?  Is  the  steam  shovel  any 
the  less  a  part  of  the  contractor's  outfit  than  are  the  wheel 
scoops  and  horses  used  to  operate  them?  If  the  fuel  fur- 
nished to  generate  the  steam  is  "material,"  why  is  not  the 
water  used  in  the  hoiler?  And  how  could  we  exclude  the 
lubricating  oil  necessary  in  operating  the  engine? 

In  Dudley  v.  Toledo,  etc.,  R.  Co.  (1887),  65  Mich.  655, 
32  N.  W.  884,  it  is  held  that  clothing  and  board  of  men  em- 
ployed in  constructing  a  railroad,  and  feed  for  teams  em- 
ployed in  such  work,  are  not  within  the  true  intent  and 
object  of  an  act  for  the  protection  of  laborers  and  "persons 
furnishing  material  for  the  construction  and  repairing  of 
railroads." 

In  McAulijfe  v.  Jorgenson  (1900),  107  Wis.  132,  82 
N".  W.  706,  a  statute  giving  a  lien  for  work  and  labor  per- 
formed and  materials  furnished  "in  digging  or  construct- 
ing a  well"  is  held  not  to  embrace  the  use  of  a  well-boring 
machine  rented  by  its  owner  to  the  contractor  doing  the 
work.     See,  also,  Mann  v.  Burt  (1886),  36  Kan.  10. 

In  Gordon  Hardware  Co.  v.  San  Francisco,  etc.,  R.  Co., 
supra,  a  lien  was  denied  for  tools  furnished  and  used  in  the 
work,  the  court  construing  the  statute  to  apply  to  what  be- 
came by  its  use  a  part  of  the  completed  work. 

In  Stewart-Chute  Lumber  Co.  v.  Missouri,  etc.,  R.  Co. 
(1891),  33  Neb.  29,  49  N.  W.  769,  it  is  held  that  building 
material  purchased  by  a  subcontractor  for  the  construction 
of  shanties  for  the  persons  employed  by  him  on  his  subcon- 
tract, and  also  for  the  construction  of  stables  for  the  teams 
used  by  such  employes  in  grading  the  road,  was  not  within 
the  provisions  of  the  statute  giving  a  lien  for  materials 
which  "shall  have  been  furnished  or  labor  performed  in 
the  construction,  repair  and  equipment  of  any  railroad." 

In  Lohman  v.  Peterson  (1894),  87  Wis.  227,  58  N".  W. 
407,  a  statute  gave  a  lien  for  their  pay  to  such  persons  as 
did  manual  labor  upon  logs  or  timber,  which  extended 
not  only  to  the  labor  of  the  claimant  himself,  but  also  to 
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that  of  his  servants,  with  his  teams.  It  was  held  that  the 
owner  of  an  ox  who  let  it  for  hire  was  not  entitled  for  such 
hire  to  a  lien  upon  a  third  party's  railroad  ties  hauled  for 
the  bailee  while  using  the  ox. 

In  Basshor  v.  Baltimore^,  etc.,  B.  Co,,  supra,  under  a  stat- 
ute giving  a  lien  for  all  materials  furnished  for  or  used  in 
and  about  the  construction  of  bridges,  a  lien  is  not  given 
for  machinery  sold  to  a  contractor  and  used  by  him  for 
crushing  stone  to  be  used  in  the  manufacture  of  artificial 
stone  for  the  masonry  work,  and  also  for  appliances  to 
carry  the  manufactured  stone  to  the  place  where  it  is  to 
be  used. 

In  Oppenheimer  v.  Morrell  (1888),  118  Pa.  St.  189, 
12  Atl.  307,  under  a  statute  giving  a  lien  for  "materials 
furnished  for  or  about  the  erection  or  construction"  of  a 
building,  a  lien  was  denied  for  lumber,  furnished  upon  the 
credit  of  the  building,  for  the  purpose  (and  for  which  pur- 
pose it  was  used)  of  erecting  scaffolding  to  be  used  in  lay- 
ing the  bricks  in  the  erection  and  construction  of  the 
building. 

In  Central  Trust  Co.  v.  Texas,  etc.,  B.  Co.,  supra,  it  is 
held  that  lubricating  and  illuminating  oils  furnished  a  rail- 
road company  did  not  come  within  tlie  provision  of  a  stat- 
ute giving  a  lien  for  materials  furnished  a  railroad 
company. 

In  Standard  Oil  Co.  v.  Lane  (1890),  75  Wis.  636,  44 
N.  W.  644,  7  L.  R.  A.  191,  lubricating  oil  sold  to  be  used, 
and  actually  used,  in  operating  mill  machinery,  was  held 
not  within  a  statute  giving  a  lien  to  persons  who  "furnish 
any  materials  in  or  about  the  erection,  construction,  pro- 
tection, or  removal  of  any  dweUing-house  or  other  build- 
ing, or  any  machinery  erected  or  constructed  so  as  to  be 
or  become  a  part  of  a  freehold  upon  which  it  is  to  be 
situated." 

In  Newgass  v.  Atlantic,  etc.,  B.  Co.  (1893),  66  Fed. 
676,  a  claim  of  a  hospital  for  board  and  medical  services 
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rendered  to  an  employe  of  a  railroad  company  who  had  been 
injured  in  its  service  was  held  not  within  a  statute  giving 
a  lien  to  "all  persons  furnishing  *  *  *  and  all  other 
supplies  necessary  to  the  operation  of  any  railway." 

In  Giant  Powder  Co.  v.  Oregon,  etc.,  R.  Co.  (1890),  42 
Fed.  470,  8  L.  K.  A.  700,  cited  by  counsel  for  appellees, 
giant  powder  sold  by  a  manufacturer  to  a  contractor  for 
the  construction  of  a  railroad,  and  used  by  the  contractor 
in  clearing  and  fitting  the  roadway  for  the  ties  and  rails, 
is  held  to  be  "material  used"  in  the  construction  of  the 
road  within  the  meaning  of  the  statute.  This  case  admits 
the  correctness  of  the  decision  in  Basshor  v.  Baltimore,  etc., 
R.  Co.,  supra,  and  says:  "The  machinery  and  appliances 
furnished  the  contractor  in  that  case,  although  'used'  in 
the  construction  of  the  bridge,  did  not  enter  into  the  struc- 
ture and  become  a  part  of  it.  *  *  *  Nice  questions 
may  arise  as  to  whether  material  is  'used'  in  the  construc- 
tion of  a  road  as  a  tool  or  plant  simply,  or  so  used  or  con- 
sumed as  to  entitle  the  furnisher  to  a  lien  on  the  result  for 
its  value.  The  food  furnished  a  contractor  for  his  workmen 
may  be  said  to  be  ^used'  and  'consumed'  in  the  construction 
of  the  road  on  which  they  work;  but  this  is  only  so  in  a 
remote  and  consequential  way  or  sense.  The  food  does  not 
enter  directly  into  the  structure,  and  is  not  so  used."  It 
is  thus  seen  that  the  lien  was  allowed  in  this  case  on  the 
theory  that  the  powder  did  in  a  sense  enter  into  the  con- 
struction of  the  road.  The  case  of  Rapauno  Chemical  Co. 
v.  Greenfield,  etc.,  R.  Co.  (1894),  59  Mo.  App.  6,  follows 
the  case  of  Giant  Powder  Co.  v.  Oregon,  etc.,  R.  Co.,  supra. 
In  Winslow  v.  Urquhart  (1875),  39  Wis.  260,  the  statute 
gave  a  lien  to  any  person  furnishing  "any  supplies,  or  that 
may  do  or  perform  any  labor  or  service"  in  cutting,  hauling, 
etc.,  any  logs  or  timber,  and  it  was  held  that  an  amount 
due  under  contract  for  cooking  food  for  the  men  engaged 
in  driving  the  logs  was  within  the  statute. 
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We  see  no  escape  from  the  conclusion  that  the  reasoning 
holding  the  coal  furnished  in  the  case  at  bar  to  be  within 
the  statute  would  extend  the  scope  of  the  statute  far  beyond 
the  legislative  intent.  If  it  can  be  said  that  the  coal  was 
furnished  for  use  in  the  construction  of  the  railroad,  the 
use  must  be  in  a  remote  and  consequential  sense,  and  we 
see  nothing  in  the  statute  authorizing  its  provisions  to  be 
extended  that  far.  The  demurrer  to  the  complaint  should 
have  been  sustained. 

Judgment  reversed. 

Comstock,  C.  J.,  Wiley  and  Myers,  JJ.,  concur.  Black 
and  Roby,  JJ.,  dissent. 

Dissenting  Opinion. 

Rosy,  J. — Section  one  of  an  act  approved  March  6, 
1883  (Acts  1883,  p.  140),  as  amended  in  1889  and  1899 
(Acts  1899,  p.  569,  §7255  Bums  1901)  provides:  "That 
contractors  *  *  *  and  all  persons  performing  labor 
or  furnishing  material  or  machinery  for  the  erection, 
altering,  repairing  or  removing  any  house  *  *  *  may 
have  a  lien  *  *  *  upon  the  house  *  *  *  or 
other  building  *  *  *  or  other  structure  *  *  * 
which  they  may  have  erected  *  *  *  or  for  which 
they  may  have  furnished  material  or  machinery  of 
any  description."  Section  twelve  of  said  act  as  amended 
in  1885  (Acts  1885,  p.  236),  and  again  in  1889 
(Acts  1889,  p.  259,  §4,  §7265  Burns  1901),  provides: 
"All  persons  who  shall  perform  work  or  labor  in  the  way  of 
grading,  building  embankments,  making  excavations  for  the 
track,  building  bridges,  trestlework,  works  of  masonry, 
fencing  or  any  other  structure,  or  who  shall  perform  work 
of  any  kind  in  the  construction  or  repair  of  any  railroad, 
or  part  thereof,  in  this  State ;  and  all  persons  who  shall  fur- 
nish any  material  for  any  such  bridge,  trestlework,  work  of 
masonry,  fence  or  other  structure,  or  who  shall  furnish  anv 
material  for  use  in  the  construction  or  repair  of  any  rail- 
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road,  or  part  thereof,  in  this  State,  *  *  *  may  have  a 
lien,"  etc.  The  section  was  originally  in  part  as  follows: 
"All  persons,  who  by  contract  with  any  railroad  corporation 
whose  road  is  not  in  operation  over  the  whole  line  thereof, 
or  by  contract  with  the  lessee  of  such  corporation,  shall  per- 
form labor  or  furnish  material  for  any  such  corporation,  or 
the  lessee  thereof,  in  the  way  of  grading,  building  embank- 
ments, or  making  excavations  for  the  track  of  any  sucJi 
railroad  corporation,  or  who  shall  build  or  repair  bridge.-^ 
or  trestlework  for  any  such  railroad  corporation,  or  the 
lessee  thereof,  shall  have  a  lien,"  etc. 

The  amendment  extended  the  right  to  acquire  a  lien  to 
classes  of  persons  not  within  the  provision  of  the  original 
act,  and  also  extended  it  so  far  as  the  use  made  of  the 
materials  furnished  is  concerned,  from  those  furnished 
"for"  such  corporation  in  the  way  of  grading  or  building, 
etc.,  to  material  furnished:  (1)  "For"  any  bridge,  trestle- 
work,  work  of  masonry,  fence  or  other  structure;  and  (2) 
to  materials  furnished  "for  use  in  the  construction"  or  re- 
pair of  any  railroad  or  part  thereof.  The  distinction  between 
materials  furnished  for  a  building  and  materials  furnished 
for  use  in  the  construction  of  a  building  is  perfectly  plain, 
and  the  right  to  a  lien  for  materials,  given  by  the  act  of 
1889  (§7265,  supra),  is  not  therefore  restricted  to  the  ma- 
terials which  enter  into  and  become  a  permanent  part  of 
the  structure,  no  matter  what  construction  in  that  behalf 
might  have  been  given  section  twelve  of  the  original  act, 
or  to  §7255,  supra,  as  it' now  stands.  Neither  is  it  neces- 
sary or  competent  in  this  case  to  "draw  the  line"  as  to  the 
character  of  materials  for  the  value  of  which  a  lien  may  be 
acquired  against  a  railroad.  The  legislature  has  drawn 
the  line  in  clear  and  explicit  terms,  and  the  only  question 

presented  is  whether  the  facts  in  the  case  bring  it  within 
the  statute. 

The  question  for  decision,  therefore,  is  whether  a  person 
who  furnishes  coal  to  be  used  as  fuel  to  generate  steam  for 
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the  operation  of  a  steam  shovel,  such  shovel  being  employed 
by  a  contractor  in  excavating  and  removing  earth  necessary 
to  the  construction  of  a  railroad,  said  coal  being  in  fact  so 
used,  may  obtain  a  lien  for  the  value  thereof,  under  the 
provisions  of  §7265,  supra.  It  is  not  necessary  to  discuss 
the  question  whether  the  statute  should  be  strictly  construed 
against  the  claimant,  or  liberally  in  his  favor.  If  the  facts 
relied  upon  come  within  its  plain  provisions,  then  the  right 
to  a  lien  is  established,  irrespective  of  the  question 
suggested. 

Coal  is  material.  Had  a  laborer  with  pick  and  shovel 
excavated  earth  in  the  course  of  the  construction  of  appel- 
lant's railroad  there  could  be  no  doubt  but  that  he  would  be 
entitled  to  a  lien  imder  the  statute.  Coal  furnished  and 
used  for  the  creation  of  energy  directed  to  the  same  end 
and  accomplishing  the  same  purpose  comes  equally  within 
the  reason  of  the  law.  It  comes  also  within  the  very  letter 
of  the  law,  since  it  is  as  truly  used  in  the  construction  of 
the  railroad  as  the  labor  in  the  case  supposed  could  have 
been.  It  follows,  by  the  plain,  explicit  and  unambiguous 
terms  of  the  statute,  that  a  right  to  a  lien  for  material  thus 
furnished  and  used  is  given.  Any  other  conclusion  would 
be  in  the  face  of  the  established  and  enlightened  policy  ex- 
pressed in  the  act,  and  consistently  pursued  by  the  amend- 
ments from  time  to  time  made  as  above  set  out.  The  theory 
upon  which  the  statute  is  evidently  based  is  that  the  value  of 
the  property  upon  which  the  lien  may  be  acquired  has  been 
enhanced  in  value  by  the  work  done  or  material  furnished. 

It  is  contended  that  the  coal  furnished  by  appellees  and 
used  and  consumed  as  aforesaid,  did  not  enter  into  and  be- 
come a  part  of  the  appellant's  railroad.  If  it  is  meant  that 
there  can  be  no  lien  for  material  unless  such  material  re- 
mains in  its  original  form  or  is  visible  to  the  naked  eye 
after  it  is  used,  then  a  very  sufficient  answer  is  that  the  stat- 
ute does  not  thus  limit  the  right,  but,  on  the  contrary,  con- 
fers it  generally  by  broad  and  comprehensive  terms.    From 
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the  very  nature  of  things  it  must  frequently  be  the  fact 
that  material  used  in  construction  assumes  new  forms  and 
becomes  indistinguishable  among  the  mass  of  other  mate- 
rial with  which  it  is  blended,  or  in  the  blending  of  which 
it  is  consumed.  It  must  also  frequently  occur  that  sub- 
stantial portions  of  such  material  are  destroyed  and  cast 
aside,  never,  in  fact,  being  bodily  annexed  to  the  structure. 
But  it  can  no  more  be  said  that  the  coal  used  to  generate  a 
force  to  excavate  a  cellar  or  railway  cut,  the  force  generated 
being  directly  applied  to  that  purpose,  does  not  enter  into 
and  become  a  part  of  the  structure,  than  it  could  be 
truthfully  said  that  the  labor  of  an  artisan  does  not  enter 
into  and  become  a  part  of  the  edifice  formed  by  his  skilful 
hand. 

Neither  will  it  do  to  say  that  the  contractor  might  have 
a  lien  for  the  value  of  labor  performed  by  him,  including 
therein  the  cost  of  coal  used  in  operating  the  shovel. 
That  he  might  have  a  lien  under  certain  conditions  for  both 
the  labor  and  the  material  used  in  constructing  the  rail- 
road is  no  doubt  true,  but  the  conversion  of  coal  into  labor 
by  a  failure  to  make  a  bill  of  particulars  definite  and 
specific  is  a  very  doubtful  bit  of  alchemy.  No  question, 
however,  is  involved  in  this  case  as  to  the  right  of  the  con- 
tractor. The  lien  is  claimed  by  one  who  furnished  material 
used  by  the  contractor  in  the  construction  of  a  railroad. 
His  right  to  such  lien  is  equal  and  exactly  parallel  to  that 
of  a  laborer  employed  by  the  contractor  who  claims  a  lien 
for  labor  done. 

In  Ferguson  v.  Despd'  (1894),  8  Ind.  App.  523,  it  was 
held  that  those  furnishing  board,  groceries,  tobacco  and 
money  to  the  employes  of  subcontractors  could  not  acquire 
a  lien  therefor  under  the  act  of  1889,  since  such  articles 
did  not  enter  into  the  construction  of  the  work.  The 
analogy  between  the  facts  therein  involved  and  those  imder 
consideration  is  of  the  most  superficial  possible  sort.  If 
the  manufacturer  of  the  steam  shovel,  or  one  who  had  at 
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sometime  furnished  material  used  in  its  construction  or 
repair,  was  seeking  to  acquire  a  lien  therefor  on  the  rail- 
road, the  case  cited  would  be  entitled  to  consideration  in 
connection  with  the  question  presented,  but  it  is  not  in  point 
here. 

Xeither  is  it  necessary  to  discuss  and  review  decisions 
rendered  by  courts  of  other  states  upon  other  facts  different 
from  those  involved. 

This  court  in  Haskell  v.  Gallagher  (1898),  20  Ind.  App. 
224,  67  Am.  St  250,  decided  the  exact  question  here  pre- 
sented. Unless  that  case  is  overruled  it  is  decisive  of 
this  one.  In  a  proceeding  to  foreclose  a  mechanic's  lien 
a  cross-complaint  was  filed,  in  which  it  was  averred  that  the 
contractor  purchased  from  the  cross-complainant  natural 
gas  which  he  used  as  fuel  with  which  to  furnish  steam  to 
run  the  engine  used  in  the  drilling  of  an  oil-well,  the  value 
thereof  being  $125.  It  was  contended  by  the  learned  at- 
torneys for  the  appellant  in  that  case,  as  shown  by  their 
brief  filed  therein,  that  the  engine  could  not  labor  without 
fuel,  that  the  human  mechanic  could  not  labor  without  food, 
and  that  under  Ferguson  v.  Despo,  supra,  no  lien  could  be 
acquired.  It  was  further  contended  that  the  rule  of  liberal 
construction  applies  to  the  enforcement  of  the  right  and  not 
to  its  acquirement,  and  numerous  authorities  were  cited 
in  support  of  such  propositions,  a  number  of  which  are  re- 
lied upon  in  the  case  at  bar.  It  was  also  argued  that  an  oil- 
well  was  not  a  structure  within  the  meaning  of  §7255 
Bums  1894,  Acts  1889,  p.  259,  §4.  Affirmance  of  the  judg- 
ment of  necessity  involved  a  denial  of  both  propositions, 
and  the  judgment  was  affirmed,  without  dissent,  after  due 
and  full  consideration. 

The  language  of  §7255,  supra,  is  not  so  comprehensive 
as  that  contained  in  §7265,  supra,  upon  which  the  right 
to  a  lien  in  the  case  at  bar  depends. 

In  Oiant  Powder  Co.  v.  Oregon,  etc.,  R.  Co.  (1890), 
42  Fed.  470,  8  L.  R.  A.  700,  a  lien  was  claimed  for  the 
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value  of  powder  used  in  grading  portions  of  the  railroad. 
The  reasoning  of  the  court  is  directly  applicable  to  the  facts 
now  under  consideration.  Hercules  Powder  Co.  v.  Knox- 
ville,  etc.,  B.  Co.  (1904),  113  Tenn.  382,  83  S.  W.  354, 
67  L.  K.  A.  487. 
I  therefore  dissent. 


Bartholomew  v.  Union  Trust  Company  as 

Receiver  of  the  Mutual  Life 

Insurance  Company. 

[No.  5,294.     Filed  June  28,  1905.     Rehearing  denied  October  24, 

1905.] 

1.  Trusts. — Expenses. — When  Chargeable  to  Fund. — All  ex- 
penses in  the  administration  or  the  creation  of  a  trust  fund,  but 
not  the  expenses  of  litigation  to  reduce  such  fund,  are  charge- 
able to  such  fund.    p.  329. 

2.  Same. — Expenses. — Intervener's  Attorney's  Fees. — ^Where  an 
intervenor,  in  a  suit  wherein  a  receiver  for  a  mutual  life  insur- 
ance company  was  appointed,  files  his  suit  to  cancel  a  bond  and 
mortgage  ostensibly  owing  from  him,  and  was  successful  therein 
on  appeal,  the  fact  that  such  decision  furnished  a  precedent  for 
settling  similar  claims  and  prevented  further  litigation  does  not 
justify  the  payment  of  such  intervenor's  attorney's  fees  out  of 
such  receiver's  funds,    p.  330. 

3.  Same. — Expenses. — Powers  of  Court  Over. — Appeal  and  Error. 
— Where  the  trial  court  refuses  to  order  payment  of  an  inter- 
venor's  attorney's  fees  out  of  a  trust  fund,  the  Appellate  Court 
will  not  reverse  such  order  because  it  is  alleged  that  such  trial 
court  orally  agreed,  before  such  services  were  rendered,  that 
the  same  should  be  paid  from  such  trust  fund.     p.  330. 

4.  Same. — Expenses, — Advice  by  Attorney  for  Opposing  Party. — 
An  intervener's  attorney  can  not  claim  compensation  from  a 
trust  fund,  where  his  client's  action  reduced  the  assets  thereof, 
because  of  the  fact  that  he  advised  other  parties  to  make  settle- 
ment on  the  terms  of  the  decision  in  such  intervener's  case, 
p.  331. 

From    Superior    Court   of    Marion    County    (54,629) ; 
James  M.  Leathers,  Judge. 
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Intervening  petition  by  Pliny  W.  Bartholomew  against 
the  Union  Trust  Company  as  receiver  of  the  Mutual  Life 
Insurance  Company.  From  a  decree  for  defendant,  plain- 
tiff appeals.     Affirmed. 

Jesse  D.  Hamrick,  for  appellant. 

Ovid  B.  Jameson,  Frederick  A.  Joss,  Linn  D.  Hay  and 
Henry  B.  Brandon,  for  appellee. 

RoBY,  J. — The  trial  court  sustained  the  receiver's  de- 
murrer for  want  of  facts  to  an  intervening  petition  for  an 
allowance  by  Pliny  W.  Bartholomew,  who  declined  to  plead 
further,  and  appeals  from  the  judgment  thereupon  rendered 
against  him.  The  facts  upon  which  the  intervener  founds 
a  claim  against  the  estate  for  services  as  an  attorney  at  law 
are,  in  effect,  as  follows :  One  Iluter  intervened  in  the  re- 
ceivership case,  and  asked  that  a  bond  and  mortgage  given 
by  him  to  the  insolvent  company  be  found  paid  and  ordered 
canceled.  The  conclusions  of  law  were  against  him.  He 
appealed  to  the  Supreme  Court,  and  secured  the  reversal 
of  a  judgment  following  the  conclusions.  Huter  v.  Union 
Trust  Co.  (1899),  153  Ind.  204. 

The  claim  presented  by  the  intervener  arises  out  of  serv- 
ices rendered  by  him  as  an  attorney  for  Huter  in  such  liti- 
gation.    The  following  propositions  are  quite  thor- 

1.  oughly  established:  Expenses  incurred  in  the  ad- 
ministration  of  the  trust  are  payable  out  of  the  fund. 
Trustees  v.  Oreenough  (1881),  105  U.  S.  527,  26  L.  Ed. 
1157.  Expenses  of  litigation  by  which  the  fund  is  created 
or  preserved  are  also  chargeable  against  it.  Central  R., 
etc.,  Co.  V.  Pettus  (1884),  113  U.  S.  116,  5  Sup.  Ct.  387, 
28  L.  Ed.  915.  Where  the  object  of  the  litigation  is  to 
diminish  or  destroy  the  fund,  expenses  incurred  in  its  pros- 
ecution are  not  thus  chargeable.  Trustee  v.  Oreenough, 
supra.  The  effect  of  the  appeal  was  to  reduce  the  assets  of 
the  insolvent  company,  and  the  services  rendered  were  ren- 
dered for  one  who  by  the  litigation  sought  to  diminish  the 
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trust  fund,  and  was  to  some  extent  successful  in  so  doing, 
and  ought  not,  therefore,  to  be  made  the  basis  of  a  claim 
for  compensation  out  of  such  fund. 

Additional  facts  are  set  up  in  the  petition  and  relied 

upon  to  make  the  case  an  exception.    They  are:     (1)     That 

the  result  of  the  appeal  was  to  establish  a  rule  by 

2.  which  many  similar  claims  throughout  the   State 
were  expeditiously  settled  without  litigation,   and 

its  establishment,  which  could  not  have  been  had  without 
the  appeal,  was  to  the  advantage  of  the  trust,  and  its  cost, 
therefore,  a  proper  charge  against  the  fund.  The  advan- 
tage thus  secured  was  an  incidental  one.  The  duties  which 
were  performed  by  the  intervener  were  such  as  were  due 
from  him  to  his  client,  whose  interest  was  adverse  to  the 
trust,  and  there  is  therefore  no  warrant  for  his  payment  out 
of  the  fund.  Ober,  etc.,  Co.  v.  Macon  Construction  Co. 
(1897),  100  Ga.  635,  28  S.  E.  388. 

(2)    That  the  appeal  was  taken  at  the  suggestion  of  the 

judge  of  the  court  in  which  both  the  receivership  and  the 

action  against  Huter  were  pending,  and  in  reliance 

3.  upon  a  statement  by  him  that  he  would,  in  view  of 
the  desirability  of  procuring  an  early  and  authorita- 
tive construction  of  the  contract  involved  therein,  make  an 
order  for  the  payment  of  expenses  and  fees  thus  incurred 
by  the  receiver.  The  allowance  of  costs,  expenses  and  at- 
torneys' fees  incurred  in  litigation  beneficial  to  a  trust  es- 
tate is  largely  discretionary  with  the  lower  court,  and  is 
upon  appeal  treated  as  presumptively  correct.  Stuart  v. 
Boulware  (1890),  133  U.  S.  78,  33  L.  Ed.  568,  10  Sup. 
Ct.  242.  Trustees  v.  Oreenough,  supra.  It  appears  that 
during  the  pendency  of  the  appeal  an  allowance  of  $125 
was  made  for  the  expenses  thereof.  Had  the  trial  court 
made  a  further  allowance  to  the  intervener,  the  question  of 
its  power  so  to  do  would  be  directly  involved;  but,  having 
refused  to  make  such  allowance,  this  court  can  not  reverse 
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its  action  because  of  previous  alleged  oral  agreements  be- 
tween its  judge  and  the  intervener. 

(3)     That  after  the  determination  of  the  appealed  cause 
the  intervener  aided  and  assisted  the  receiver  by  explaining 
the  effect  and  force  of  the  decision  to  various  per- 
4.     sons  who  w^ere  sent  to  him  by  said  receiver,  and  "ad- 
vised them  to  settle  their  claims  in  accordance  there- 
with."   The  duty  of  an  attorney  is  to  his  client,  whose  cor- 
responding duty  it  is  reasonably  to  compensate  him.     Such 
duty  is  not  consistent  with  the  payment  of  his  fees  by  the 
opposite  party.     There  is  in  this  case  no  suspicion  of  un- 
professional conduct  or  misconduct,  and  the  advice  given 
to  such  persons  was  evidently  correct,  and  to  their  interest ; 
but  it  would  be  a  dangerous  precedent  to  recognize  the  right 
of  an  attorney  to  charge  one  party  for  advice  given  to  tjie 
other  pursuant  to  any  kind  of  an  arrangement  to  which  the 
person  advised  is  not  a  parly. 
Judgment  affirmed. 


Nelson,  Administrator,  v.  Nelson  et  al. 

[No.  5,084.     Filed  October  24,  1905.] 

1.  Wills. — Estates  Created. — Life  Tenancy, — ^A  will  devising  all 
of  testator's  real  estate  to  his  widow  "to  have  and  to  hold  the 
same  during"  such  widow's  natural  life,  creates  a  life  estate  in 
such  widow,    p.  335. 

2.  Same. — Devise  of  Real  Estate, — Direction  to  Convert  into 
Money,  —  When  Conversion  Takes  Place.  —  Where  testator 
devises  his  real  estate  to  his  widow  for  life,  with  a  direction  to 
his  executor  to  convert  such  real  estate  into  cash  upon  the  death 
of  such  widow,  an  equitable  conversion  of  such  real  estate  takes 
place  at  the  death  of  the  testator,    p.  336. 

3.  Equity.  —  Maxims.  —  Wills,  —  Equitable  Conversion,  —  The 
equitable  maxim,  ''Equity  considers  that  as  done  which  is  re- 
quired to  be  done,"  applies  to  the  conversion  of  real  estate 
at  the  direction  of  testator  in  his  will,  and  requires  such  real 
estate  to  be  considered  as  money  after  such  direction  takes 
effect    p.  336. 
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4.  Wills.  —  Remainders.  —  Vesting.  —  Equitable  Conversion,  — 
Power  of  Disposal. — Where  testator  devises  his  real  estate  to 
his  widow  for  life,  remainder  to  be  converted  into  money  at  her 
death  and  divided  equally  among  his  children,  such  remainder 
vests  at  testator's  death,  and  such  children  have  power  to  dis- 
pose of  their  interests  thereafter,    p.  337. 

5.  Same. — Remainders. — Vesting. — Where  testator  devises  a  life 
estate  in  his  real  estate  to  his  widow,  remainder  to  be  converted 
at  her  death  into  money  and  an  "equal  division  be  made  among 
all  my  children,"  such  remainder  vests  at  testator's  death,  and 
the  remaindermen  consist  of  testator's  children  at  his  death, 
p.  337. 

6.  Estates. — Remainders. — Vested  or  Contingent. — Rtde. — The 
right  and  capacity  of  a  remainderman,  if  possession  were  to 
become  vacant,  and  the  certainty  that  the  event,  upon  which 
the  vacancy  depends  must  happen  sometime,  and  not  that  it  will 
happen  in  the  lifetime  of  the  remainderman,  determines  whether 
a  remainder  is  vested  or  contingent,    p.  338. 

7.  Wills. — Remainders, — Direction  to  Executor  to  Sell  Lands. — 
Title, — Where  a  testator  devises  his  lands  to  his  widow  for  life 
and  directs  his  executor  at  her  death  to  sell  such  lands  and 
divide  the  money  equally  among  his  children,  such  children  take 
title  to  such  remainder  at  testator's  death  and  such  executor 
has  a  mere  naked  power  to  sell.    p.  339. 

8.  Same. — Estates. — Vesting. — Doubts. — Where  from  the  lan- 
guage of  the  will  there  is  doubt  as  to  when  estates  devised 
thereby  vest,  or  where  the  contrary  does  not  appear,  such 
devised  estates  vest  at  testator's  death,    p.  339. 

9.  Same. — Remmnders. — Vesting. — Devise  of. — ^Where  testator 
devised  his  real  estate  to  his  widow  for  life,  remainder  to  be 
sold  by  his  executor  at  her  death  and  divided  equally  among  his 
children,  and  testator  died  in  1890,  and  one  of  his  six  children 
died  testate  in  1902,  devising  her  share  to  her  husband,  such 
husband  took  the  one-sixth  part  of  the  money  received  by  such 
executor  from  the  sale  of  such  land.    p.  340. 

From  Grant  Circuit  Court ;  //.  J.  Paulus,  Judge. 

Petition  by  John  C.  Nelson  as  administrator  of  the  estate 
of  John  Entsminger,  deceased,  to  which  Sarah  H.  Nelson 
and  others  were  made  parties.  From  a  decree  rendered, 
petitioner  appeals.     Affirmed. 

John  A.  Kersey,  for  appellant. 
St,  John  &  Charles,  for  appellee. 
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Mtebs,  p.  J. — Appellees  have  interposed  a  motion  to 
dismiss  this  appeal,  which,  after  due  consideration,  we  have 
concluded  to  overrule. 

The  merits  of  this  controversy  arise  upon  a  petition  by 
appellant,  filed  in  the  court  below,  to  have  the  will  of  John 
Entsminger  construed,  and  for  directions  in  the  distribu- 
tion of  his  estate.  Sarah  H.  Xelson  and  others,  including 
Simon  B.  Kennedy,  were  made  defendants. 

The  material  facts,  so  far  as  this  appeal  is  concerned,  are 
as  follows:  On  January  20,  1890,  John  Entsminger  died 
testate,  the  owner  of  certain  property  in  the  town  of  Jones- 
boro,  and  certain  farm  lands,  all  in  Grant  county,  Indiana. 
"At  his  death  his  children  were  Sarah  H.  Nelson,  Matilda 
J.  Lucas,  Rebecca  Y.  Bobbins,  John  W.  Entsminger,  Rose 
M.  Kennedy  and  Emma  C.  Brooks.''  That  part  of  his  will 
asked  to  be  construed  reads  as  follows : 

"Item  One.  To  my  beloved  wife,  I  will  during  her  nat- 
ural life,  all  my  real  estate  in  the  county  of  Grant  and  State 
of  Indiana,  and  is  described  as  follows:  [Then  follows  a 
description  of  a  50-acre  tract  of  land,  also  a  157-acre  tract, 
also  two  tracts  of  land  in  the  town  of  Jonesboro.]  To  have 
and  to  hold  the  same  during  my  beloved  wife's  natural 
life. 

"Item  Two.  I  further  will  and  bequeath  to  my  beloved 
wife  all  my  personal  property  of  every  kind,  and  hereby  em- 
power her,  my  said  wife,  to  collect  all  claims,  consisting  of 
notes,  accounts,  rents,  profits  and  choses  in  action  that  are 
due  me,  or  may  become  due  to  me,  at  the  time  of  my  death, 
and  I  further  empower  my  wife  and  give  her  full  authority 
to  collect,  as  aforesaid,  and  pay  off  and  take  receipts  for  all 
my  just  debts  that  I  may  be  owing  at  the  time  of  my  death, 
and  in  the  event  my  personal  property  should  be  insufiicient 
to  pay  all  my  just  debts  that  I  may  be  owing  at  my  death, 
I  hereby  empower  my  wife  and  give  her  full  power  to  sell 
and  convey  and  make  title  to  a  sufficient  amount  of  my  real 
estate  out  of  that  tract  of  land  first  described  above,  being 
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fifty  acres  formerly  described  and  purchased  by  me  of 
Philip  Matter.  I  further  will  that  my  beloved  wife  shall 
act  as  executrix  of  all  the  foregoing  will,  and  that  she  take 
charge  of  and  transact  all  of  the  foregoing  business  as  I 
have  directed  the  same  to  be  done,  without  giving  bond. 

"Item  Three.  I  further  will  that  at  the  death  of  my  be- 
loved wife  that  what  remains  of  my  estate  at  the  death  of 
my  said  wife  that  there  be  paid  to  my  youngest  daughter, 
Emma  C,  the  sum  of  $500  to  make  her  part  equal  with 
what  my  other  children  have  already  received.  I  then  di- 
rect and  will  that  after  said  $500  is  paid  to  my  said  daugh- 
ter that  all  of  my  estate  both  real  and  personal  that  may  be 
left  at  the  death  of  my  beloved  wife  be  sold  and  converted 
into  money  and  out  of  said  money  so  realized  that  all  just 
debts  which  my  said  wife  may  during  her  life  have  con- 
tracted be  paid  and  that  said  $500  above  mentioned  be 
paid  to  my  said  daughter  Emma  out  of  said  money  first, 
and  then  after  said  amounts  are  paid,  whatever  amoimt 
that  may  be  left  I  will  and  bequeath  that  an  equal  division 
be  made  among  all  my  children  share  and  share  alike,  each 
one  including  my  daughter  Emma  taking  an  equal  share  of 
said  remainder." 

Item  four  provides  for  the  purchase  of  a  monument  to 
'Tbe  paid  out  of  the  remainder  of  my  estate  before  the  final 
and  la&t  divide  is  made,"  and  John  C.  Nelson  is  appointed 
executor.  About  three  years  after  the  death  of  John  Ents- 
minger,  his  daughter  Rose  M.  Kennedy  died  testate,  leav- 
ing no  children,  nor  descendants  of  any  children,  but  leav- 
ing Simon  B.  Kennedy  her  surviving  husband.  The  item 
of  her  will  purporting  to  aflFect  her  interest  in  the  estate  of 
her  father  is  in  the  words  and  figures  following,  to  wit: 

"Item  Five.  I  will  and  devise  to  my  husband,  S.  B. 
Kennedy,  all  my  interest  and  right  in  the  real  estate  to 
which  I  now  have  an  interest  in  subject  to  a  life  estate  of  my 
mother,  and  which  real  estate  is  situated  near  Gas  City, 
Indiana,  and  known  as  the  John  Entsminger  farm,  oon- 
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sisting  of  about  207  acres.  Should  the  same  be  sold  during 
my  life,  then,  in  that  event,  I  direct  that  the  proceeds  of 
such  sale  as  to  my  interest  therein,  shall  go  to  my  husband, 
S.  B.  Kennedy." 

Martha  Entsminger,  the  widow  of  said  John  Ents- 
minger,  died  July  7,  1902,  and  at  her  death  the  only  sur- 
viving children  of  John  Entsminger  were  Sarah  H.  Nelson, 
Matilda  J.  Lucas,  Rebecca  Y.  Robbins,  John  W.  Ents- 
minger and  Emma  C.  Brooks.  Simon  B.  Kennedy  is  still 
living,  and  is  the  surviving  husband  of  said  Rose  M.  Ken- 
nedy, and  her  only  heir,  devisee  and  legatee. 

The  above  and  other  facts,  the  latter  not  material  to  this 
appeal,  were  agreed  upon  in  the  court  below,  and  sub- 
mitted to  the  trial  court  for  decision.  The  lower  court 
found  that  the  remainder  of  said  John  Entsminger's  estate 
should  be  distributed,  one  sixth  to  each  of  the  surviving 
children  at  the  death  of  the  widow,  Martha  Entsminger, 
and  one  sixth  to  Simon  B.  Kennedy.     Judgment  accord- 

The  errors  assigned  in  this  court  are:  (1)  "The  court 
erred  in  overruling  the  motion  for  a  new  trial,"  and  (2) 
"the  court  erred  in  its  decision  that  Simon  B.  Kennedy  is 
entitled  to  share  in  the  distribution  of  the  money  to  arise 
from  the  sale  of  the  real  estate  of  John  Entsminger,  de- 
ceased." 

The  real  estate  of  John  Entsminger  having  been  reduced 
to  cash^  the  question  here  presented  is:  What  interest,  if 
any,  has  Simon  B.  Kennedy  in  the  proceeds  arising  from 
the  sale  of  the  same  ? 

The  weight  of  authority,  as  established  by  the  decisions 

of  the  appellate  tribunals  of  this  State,  fixes  the  interest 

of  the  widow  of  John  Entsminger  in  his  lands  as 

1.     a  life  estate,  except  that  portion  of  the  fifty-acre 

tract  authorized  to  be  sold,  if  necessary,  to  pay  his 

debts.    Pate  v.  Bushong  (1903),  161  Ind.  633,  63  L.  R.  A. 

593,  100  Am.  St  287;  Fenstermaker  v.  Holman  (1902), 
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158  Ind.  71;  Mulvane  v.  Rude  (1896),  146  Ind.  476; 
Fuchshuber  v.  Krewson  (1904),  33  Ind.  App.  267;  Crew 
V.  Dixson  (1891),  129  Ind.  85;  Bumsey  v.  Durham 
(1854),  5  Ind.  71. 

The   principal   contention  between  the   parties   to  this 

appeal  calls  for  a  construction  of  item  three  of  the  Ents- 

minger  will.     Bj  this  item  testator  made  it  obliga- 

2.  torj  on  his  executor,  at  the  death  of  the  life  tenant, 
to  convert  all   of  his   estate   then  remaining  into 

money ;  and,  this  being  true,  the  weight  of  authority  seems 
to  be  that  an  equitable  conversion  of  testator's  real  estate 
took  place  at  the  time  of  his  death,  and  such  conversion  will 
not  be  postponed  by  the  fact  that  the  land  is  not  to  be  sold 
until  after  the  death  of  the  life  tenant  Bumsey  v.  Dur- 
ham, supra;  Allen  v.  Watts  (1902),  98  Ala.  384,  11  South. 
646;  Cook  v.  Cook  (1869),  20  K  J.  Eq.  375;  Handley 
V.  Palmer  (1900),  103  Fed.  39,  43  C.  C.  A.  100;  Thom- 
maris  Appeal  (1894),  161  Pa.  St.  444,  29  Atl.  84;  Jones 
V.  Caldwell  (1881),  97  Pa.  St.  42;  Lent  v.  Howard 
(1882),  89  N.  Y.  169;  Fisher  v.  Banta  (1876),  66  N.  Y. 
468,  477;  Dodge  v.  Williams  (1879),  46  Wis.  70,  97,  1 
N.  W.  92;  Hammond  v.  Putnam  (1872),  110  Mass.  232; 
Dodge  v.  Pond  (1861),  23  X.  Y.  69;  McGowan  v.  Tijfi 
(1901),  72  N.  Y.  Supp.  132;  Chick  v.  Ives  (1902),  2 
Neb.  (Unofficial)  879,  90  N.  W.  751 ;  Greenwood  v.  Oreen- 
wood  (1899),  178  111.  387,  53  N.  E.  101;  Shaw  v.  Cham- 
hers  (1882),  48  Mich.  355;  Collier  v.  Collier  (1854),  3 
Ohio  St.  369;  McCormick  v.  Cantwell  (1835),  15  Tenn. 
*614;  Craig  v.  Leslie  (1818),  3  Wheat.  563,  4  L.  Ed.  460; 
Loftis  V.  Glass  (1855),  15  Ark.  680. 

It  is  the  direction  of  the  testator  that  the  conversion  shall 

be  made  which  supports  the  fiction,  and  not  tlie  actual 

change  of  the  property  into  money.     Such  fiction 

3.  rests  upon  the  maxim,  "Equity  considers  that  as 
done  which  is  required  to  be  done."     Therefore,  in 

the  consideration  of  this  case,  the  land  must  be  considered 
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as  money,  because  there  is  nothing  in  the  will  indicating 
the  intention  of  the  testator  to  give  to  his  children  anything 
but  money. 

Upon  the  theory  of  a  conversion  of  testator's  land  into 

money  at  the  time  of  his  death,  our  next  inquiry,  and  the 

one  most  vital  in  the  decision  of  this  cause,   is: 

4.  When  did  the  property  vest  in  the  children,  or  what 
title  did  they  have  at  the  death  of  the  testator  ?    The 

courts  of  last  resort  in  the  various  states  are  not  in  full 
accord  as  to  the  answer  to  this  question.  In  this  State  our 
Supreme  Court  has  adopted  the  rule  that,  although  the 
land  shall  be  considered  as  having  been  converted  into  per- 
sonalty from  the  date  of  the  testator's  death,  yet,  during 
the  interim  between  the  death  of  the  testator  and  the  time 
fixed  for  the  actual  appropriation  and  reduction  of  the 
land  to  money,  residuary  beneficiaries  have  a  vested  in- 
terest, which  is  subject  to  disposition  by  them.  Rumsey  v. 
Durham,  supra;  Doe  v.  Lanius  (1852),  3  Ind.  441,  66  Am. 
Dec.  518;  Brumfield  v.  Drook  (1885),  101  Ind.  190;  Bal- 
lenger  v.  Drook  (1886),  101  Ind.  172;  Simonds  v.  Harris 
(1884),  92  Ind.  505;  Wilson  v.  Rudd  (1862),  19  Ind. 
101;  Indiana  R.  Co.  v.  Morgan  (1904),  162  Ind.  331. 
Other  courts  sustain  the  doctrine  of  a  vested  interest.  Allen 
V.  Watts,  supra;  Loftis  v.  Glass,  supra;  Thomman's  Ap- 
peal, supra. 

Counsel  for  appellant  ably  and  adroitly  contend  that  if 

the  bequest  to  the  children  was  money  or  personalty  it  was 

a  gift  to  them  as  a  class,  and  their  rights  became 

5.  vested  at  the  time  of  distribution,  upon  the  theory 
that  the  will  in  this  case  simply  gives  a  direction  to 

divide  the  property  at  a  specified  time,  and  not  until  that 
time  does  the  property  vest.  It  is  true  there  are  cases  sup- 
porting appellant's  theory,  but,  in  the  light  of  the  authori- 
ties we  have  cited,  we  can  not  affirm  appellant's  contention. 

Vol.  36—22 
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The  rule  in  this  State  seems  to  be  "that  the  right  and 

capacity  of  the  remainderman  to  take  possession  of  the 

estate,  if  the  possession  were  to  become  vacant,  and 

6.  the  certainty  that  the  event  upon  which  the  vacancy 
depends  must  happen  sometime,  and  not  the  cer- 
tainty that  it  will  happen  in  the  lifetime  of  the  remainder- 
man, determine  whether  or  not  the  estate  is  vested  or  con- 
tingent." Hoover  v.  Hoover  (1889),  116  Ind.  498;  Bruce 
V.  Bissell  (1889),  119  Ind.  525,  12  Am.  St.  436;  Heilman 
V.  Heilman  (1891),  129  Ind.  69;  Corey  v.  Springer 
(1894),  138  Ind.  506. 

In  Thommans  Appeal,  supra,  the  court  announced  a 
rule  applicable  to  the  case  at  bar.  In  that  case  the  will 
provided  that  the  farm  should  not  be  sold  during  the  life 
of  the  widow,  "but  after  her  death  it  shall  be  sold  at  public 
sale,  and  the  proceeds  thereof  shall  be  equally  divided  be- 
tween my  children,  share  and  share  alike."  The  court  in 
construing  this  will  said :  "It  is  clear  the  only  purpose  of 
postponing  the  sale  and  distribution  was  for  the  benefit  of 
his  wife,  and  not  on  account  of  anything  that  affected  the 
children  so  as  to  cause  him  to  attach  any  condition  to  the 
legacies.  If  his  wife  had  not  been  living  there  would 
doubtless  have  been  an  immediate  distribution  to  his  chil- 
dren, but  the  testator  intended  a  postponement  of  the  lega- 
cies, as  stated,  ^if  she  survive  me,'  and  this  postponement 
was  only  on  account  of,  and  for  the  benefit  of  the  widow. 
The  distribution  after  death  of  his  wife  was  not  directed 
on  account  of  the  age  or  character  of  the  legatees,  but  for 
the  advantage  and  benefit  of  his  widow,"  and  held  that 
there  was  not  only  a  conversion  of  the  land  at  testator's 
death,  but  that  the  children  took  a  vested  interest  at  his 
death.  To  the  same  effect  is  the  holding  of  the  court 
in  the  cases  of  Brumfield  v.  Drook,  supra;  Ballenger  v. 
Drooh,  supra;  Knight  v.  Pottgieser  (1898),  176  111.  368, 
52  N.  E.  934. 
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In  Hammond  v.  Putnam,  supra,  in  construing  a  will 
very  similar  to  the  one  now  under  consideration,  and  where 
all  the  residuary  legatees  were  living  at  the  time  of  testa- 
tor's death,  as  in  this  case,  and  where  one  oi  such  legatees 
died  soon  after  the  testator,  but  before  distribution,  the 
court  held  that  the  interest  of  the  deceased  legatee  was  a 
bequest  of  personal  property,  and  "had  all  the  incidents  of 
property  of  that  character,  and  upon  her  death"  was  to  be 
distributed  as  her  personal  estate,  and  went  to  her  husband 
as  administrator. 

In  the  case  at  bar,  had  the  lands  been  devised  to  the  exec- 
utor named,  with  a  direction  to  sell  the  same  and  divide  the 
proceeds,  then  we  would  have  a  different  proposi- 

7.  tion ;  but,  as  the  direction  to  the  executor  is  to  con- 
vert the  real  estate  into  money,  and  after  the  pay- 
ment of  certain  sums  to  distribute  the  balance  among  all 
of  his  "children,  share  and  share  alike,"  we  must  conclude, 
under  our  decisions,  that  the  executor  did  not  take  the  title 
to  the  lands,  but  his  interest  was  limited  to  a  naked  power 
to  sell  the  property  and  distribute  the  proceeds  as  the  will 
directs.    Brumfield  v.  Drooh,  supra. 

"In  the  one  case  it  is  held  that  the  executor  is  the  cus- 
todian of  the  title  until  divested  by  the  sale,  while  in  the 
other  the  title  is  held  to  be  in  the  beneficiary  or  the  heir 
until  the  sale  is  made."  Bowen  v.  S wander  (1888),  121 
Ind.  164,  170. 

There  is  also  another  settled  principle  of  law  in  this 

State,  that  if  there  be  a  doubt  from  the  language  of  the  will 

as  to  when  the  testator  intended  the  property  to 

8.  vest  in  his  residuary  legatees   (and  there  seems  to 
be  such  doubt  in  this  case),  or,  in  the  absence  of 

a  manifest  intention  to  the  contrary,  the  property  will  be 
held  to  vest  at  testator's  death.  Moores  v.  Hare  (1896), 
144  Ind.  573;  Aspy  v.  Lewis  (1899),  152  Ind.  493; 
Burke  v.  Barrett  (1903),  31  Ind.  App.  635;  Kilgore  v. 
Kilgore  (1891),  127  Ind.  276. 
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The  time  when  the  estate  vested  in  the  children  is  the 
controlling  question  in  the  case  at  bar,  and  as  we  have  con- 
cluded  that  time  to  be   at  the  death  of  testator, 

9.  and  Eose  M.  Kennedy  being  at  that  time  alive  and 
of  the  class  entitled  to  take  under  the  will,  our  con- 
clusion must  be  that  she  took  a  vested  interest  at  her  father's 
death,  "siibject  to  the  widow's  life  estate  and  the  executor's 
power  of  sale  under  the  will,"  and  that  her  husband,  Simon 
B.  Kennedy,  under  the  facts  stated,  is  entitled  to  share  in 
the  distribution  of  the  proceeds  arising  from  the  sale  of 
the  real  estate,  as  decreed  by  the  trial  court 

Judgment  affirmed." 


Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  v.  Bryant. 

[No.  6,394.    Filed  October  25,  1906.] 

1.  Contracts.  —  Carriers.  —  Railroads, — Bills  of  Lading, — Re- 
ceipts,— Where  plaintiff  delivered  goods  to  a  railway  company 
to  be  carried  to  their  destination  and  received  from  such  com- 
pany a  receipt  showing  that  such  goods  were  received  and  that 
they  were  ''to  be  shipped  as  per  directions  below,  subject  to  the 
conditions  and  exceptions  of  the  company's  bill  of  lading,"  and 
no  bill  of  lading  was  ever  issued,  such  provision  must  be  deemed 
as  abandoned,    p.  341. 

2.  Same. — Carriers, — Railroads, — Receipts  for  Goods  for  Ship- 
ment,— A  receipt  issued  to  plaintiff  by  a  railroad  company 
showing  the  company's  receipt  of  plaintiff's  goods,  and  that  they 
were  ''to  be  shipped  as  per  directions  below,"  and  also  that  such 
goods  were  directed  to  plaintiff  at  their  destination,  and  showing 
the  receipt  of  payment  of  money  to  such  company,  is  not  a 
contract  and  imposes  no  duty  upon  such  company  to  deliver  such 
goods  any  place,    p.  343. 

3.  Same. — Carriers. — Railroads, — Delivery  to  Points  off  of  its 
Lines, — A  common  carrier's  duty  is  to  fleliver  goods  only  upon 
its  own  lines,  and  it  may  contract  against  liability  for  losses 
occurring  upon  connecting  carriers'  lines,     p.  344. 

4.  Same. — Carriers, — Railroads, — Receipt  of  Goods  Marked, — 
Presumption. — Where  a  common  carrier  receives  goods  marked 
to  their  destination  beyond  its  line,  there  is  no  presumption  of  a 
contract  to  deliver  such  goods  at  such  destination,    p.  344. 
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5.  Contracts.  —  OraL — Carriers, — Railroads. — Where  plaintiff 
asked  defendant  railroad  company's  agent  the  freight  rate  to  the 
destination  of  his  shipment  and  such  agent  told  him  the  rate 
and  plaintiff  delivered  goods  consigned  to  such  place  and  paid 
the  freight,  the  question  whether  there  was  an  oral  contract 
for  the  shipping  of  such  goods  to  their  destination  was  for  the 
jury.     p.  346. 

6.  Carriers. — Railroads. — Agents. — Authority  to  Skip  to  Point 
beyond  Line. — Where  plaintiff  delivered  goods  marked  to  a 
point  beyond  defendant  railroad  company's  line  and  asked  such 
company's  agent  the  through  freight  rate  and  paid  same,  taking 
such  company's  receipt  showing  delivery  of  goods  and  that  they 
were  consigned  to  such  destination  and  also  showing  the  money 
paid,  such  facts  wholly  fail  to  show  any  authority,  express  or 
implied,  of  such  agent  to  contract  on  behalf  of  defendant  for 
such  delivery,    p.  347. 

From  Henry  Circuit  Court;  William  0.  Barnard,  Spe- 
cial Judge. 

Action  by  William  J.  Bryant  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Reversed. 

John  L.  Rupe  and  L.  P.  Newhy,  for  appellant. 
Bundy  &  Morris  and  Nation  &  Beard,  for  appellee. 

Robinson,  J. — Appellee  sued  for  the  value  of  certain 
household  goods  which  he  averred  were  delivered  by  him  to 
appellant  to  be  shipped  by  appellant  from  Xew  Castle,  In- 
diana, to  appellee  at  Rockford,  Xorth  Carolina,  but  which 
it  is  averred  were  either  lost  or  destroyed  by  appellant,  and 
never  delivered  to  appellee.  Judgment  in  appellee's  favor. 
Overruling  appellant's  motion  for  a  new  trial,  asked  on  the 
ground,  among  other  things,  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  is  the  only  question  argued. 

An  agent  of  appellee's  went  to  appellant's  station  agent 
at  New  Castle,  Indiana,  inquired  the  rate  of  freight  to 
Rockford,  North  Carolina,  and,  being  told  the  rate, 
1.  paid  the  freight  to  Rockford,  and  offered  the  goods 
for  shipment.  Appellant's  agent  received  the  ship- 
ment, and  issued  to  the  shipper  the  following:  "Form  13. 
Delivered  to  the  Pittsburgh,   Cincinnati,   Chicago  &  St 
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Louis  Railway  Company,  New  Castle,  Indiana,  Station, 
December  10,  1901,  the  following  named  articles  or  pack- 
ages, marked  and  consigned  as  stated,  to  be  shipped  as  per 
directions  below,  subject  to  the  conditions  and  exceptions 
of  the  company's  bill  of  lading.  W.  J.  Bryant,  shipper. 
Marks:  W.  J.  Bryant,  Rockport,  North  Carolina.  Ar- 
ticles :  1  C.  Stove.  1  Bbl.  H.  Hold.  gds.  1  S.  Mach.  1 
W.  Stand.  1  Rocker.  5  Stool  Chairs.  1  H.  Chair.  1 
Child's  Rocker.  Paid  $6.38.  A.  R.  Sligar,  Ag't"  [Rev- 
enue stamp.]  No  other  bill  of  lading  was  issued  for  the 
shipment.  Rockford  was  beyond  appellant's  line.  In  reg- 
ular course  the  shipment  would  go  over  appellant's  line  to 
Cincinnati,  and  there  be  transferred  to  the  Cincinnati 
Southern  Railroad,  and  by  that  company  be  delivered  to 
another  line,  to  be  carried  to  its  destination.  The  goods 
were  all  delivered  to  the  Cincinnati  Transfer  Company,  a 
common  carrier,  to  be  delivered  to  the  Cincinnati  Southern, 
and  all,  except  the  barrel  of  household  goods,  were  received 
by  that  company.  The  deposition  of  the  agent  of  the  car- 
rier at  the  point  of  destination  of  the  shipment,  taken  May 
28,  1902,  states  that  none  of  the  goods  had  been  received, 
except  the  barrel  of  goods,  which  was  received  a  short  time 
previously  to  that  date,  and  which  was  in  a  damaged  con- 
dition. At  the  time  of  the  shipment,  appellant  had  a  reg- 
ular bill  of  lading  which  was  the  uniform  bill  of  lading 
used  by  railroads,  and  which  was  read  in  evidence.  This 
bill  of  lading  contains,  among  others,  a  provision  that  no 
carrier  shall  be  liable  for  loss  or  damage  not  occurring  on 
its  own  road  or  its  portion  of  the  through  route,  nor  after 
the  property  is  ready  for  delivery  to  the  next  carrier  or 
to  the  consignee. 

We  can  not  agree  with  coimsel  that  this  so-called  ^T)ill 
of  lading"  became  a  part  of  the  written  receipt  or  contract 
through  the  reference  thereto  in  the  receipt  or  contract.  A 
bill  of  lading  is  defined  to  be  '*A  written  acknowledgement 
by  the  common  carrier  of  the  receipt  o£  certain  goods  and  an 
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agreement,  for  a  consideration,  to  transport  and  to  deliver 
the  same  at  a  specified  place  to  a  person  therein  named  or  his 
order.*'  4  Elliott,  Railroads,  §1415.  See  Union  R.,  etc,  Co, 
V.  Yeager  (1870),  34  Ind.  1.  According  to  this  definition, 
one  of  the  essentials  of  a  bill  of  lading  is  an  agreement 
between  the  carrier  and  shipper.  No  bill  of  lading  other 
than  that  above  set  out  was  issued.  No  other  agreement 
was  made.  Reference  is  not  made  in  the  written  instru- 
ment to  some  other  contract  or  agreement  executed  by  the 
carrier  and  shipper.  It  will  readily  be  seen  that  the  reason- 
ing through  which  a  contract  may  be  gathered  from  writings 
consisting  of  a  protracted  correspondence  between  the  par- 
ties has  here  no  application.  '  Wills  v.  Boss  (1881),  77 
Ind.  1,  40  Am.  Rep.  279.  There  was  no  other  bill  of  lad- 
ing to  which  reference  could  be  made  in  the  writing  that 
was  executed,  and,  as  the  carrier  did  not  issue  to  the  ship- 
per any  such  bill  of  lading,  it  must  be  held  to  have  aban- 
doned that  provision  in  the  written  instrument  that  was 
executed. 

The  writing  that  was  executed,  and  which  is  above  set 
out,  when  construed  as  a  whole,  is,  in  effect,  a  receipt  for 
certain  goods  received  for  the  purpose  of  shipping 
2.  them  to  a  point  named  in  the  memorandum  follow- 
ing the  shipper's  signature.  There  is  no  contract 
contained  in  this  writing  to  ship  the  goods  to  the  place 
designated,  or  to  any  other  place.  The  company,  as  a  com- 
mon carrier,  was  bound  to  receive  the  goods  for  shipment, 
so  that  a  contract  to  ship  the  goods  to  a  certain  point,  and 
there  deliver  them  to  the  consignee,  can  not  be  implied 
from  the  fact  that  it  did  receive  them  for  shipment.  It 
can  not  be  construed  to  be  a  bill  of  lading,  and  manifestly 
was  not  issued  as  a  bill  of  lading,  as  reference  is  made  in 
this  writing  to  the  "company's  bill  of  lading."  The  receipt 
is  evidence  of  the  fact  that  certain  goods  had  been  delivered 
to  the  carrier  to  be  shipped  to  a  place  designated,  and  that 
the  carrier's   agent  had  been   paid   $6.38.      The  writing 
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itself  furnished  no  evidence  that  the  amount  paid  was  the 
rate  through  to  the  place  of  destination,  and  the  implica- 
tion does  not  necessarily  arise  that  it  was  the  through 
rate.  It  is  true,  having  received  the  goods  for  shipment, 
the  implied  obligation  of  appellant  as  a  common  carrier, 
arising  from  its  relation  to  the  public,  rested  upon  it  to 
ship  the  goods.  But  this  implied  obligation  is  limited 
by  the  termini  of  its  own  route,  for  the  reason  that  a  com- 
mon carrier  is  not  required  to  deliver  goods  at  a  point  be- 
yond its  lines. 

Appellant's  legal  duty  as  a  common  carrier  is  only  com- 
mensurate with  its  franchise;  that  is,  it  is  confined  to  its 
own  line.     For  this  reason  it  might  make  a  valid 

3.  special  contract  that  it  should  not  be  liable  for  any 
loss  which  did  not  happen  on  its  own  line.     United 

States  Express  Co.  v.  Rush  (1866),  24  Ind.  403;  Erie 
K  Co,  V.  Wilcox  (1876),  84  111.  239,  25  Am.  Eep.  451; 
Mulligan  v.  Illinois  Cent.  B.  Co,  (1873),  36  Iowa  181, 
14  Am.  Rep.  514;  Heed  v.  United  States  Express  Co. 
(1872),  48  X.  Y.  462,  8  Am.  Eep.  561;  Phifer  v.  Car- 
olina Cent.  R.  Co.  (1883),  89  N.  C.  311,  45  Am.  Eep. 
687;  Cincinnati,  etc.,  R.  Co.  v.  Pontius  (1869),  19  Ohio 
St.  221,  2  Am.  Eep.  391 ;  Adams  Express  Co.  v.  Second 
Nat.  Bank  (1871),  69  Pa.  St.  394,  8  Am.  Eep.  268;  Tay- 
lor V.  Little  Rock,  etc.,  R.  Co.  (1877),  32  Ark.  393,  29 
Am.  Eep.  1;  McCarn  v.  International,  etc.,  R.  Co.  (1892), 
84  Tex.  352,  19  S.  W.  547,  31  Am.  St.  51,  16  L.  E.  A. 
39;  Dunbar  v.  Port  Royal,  etc.,  R.  Co.  (1891),  36  S.  0. 
110,  15  S.  E.  357,  31  Am.  St.  860. 

Some  of  the  states  follow  the  English  rule  that  the  re- 
ceipt of  goods  marked  to  a  place  beyond  the  line  of  the 
carrier  who  receives  them  implies  a  contract  on  its 

4.  part  to  carry  them  to  their  final  destination.     But 
the   Supreme   Court  of   the   United    States   and   a 

majority  of  the  state  courts  have  declared  the  rule  that  the 
carrier  is  only  bound,  in  the  absence  of  a  special  contract. 
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to  carry  over  its  own  route  and  safely  deliver  to  the  next 
connecting  carrier.  Pittsburgh,  etc.,  R,  Co.  v.  Morton 
(1878),  61  Ind.  539,  28  Am.  Rep.  682;  Railroad  Co.  v. 
Manufacturing  Co.  (1872),  16  Wall.  318,  21  L.  Ed.  297; 
Insurance  Co.  v.  Railroad  Co.  (1881),  104  U.  S.  146,  26 
L.  Ed.  679;  Myrich  v.  Michigan  Cent.  R.  Co.  (1882), 
107  U.  S.  102,  27  L.  Ed.  325,  1  Sup.  Ct.  425 ;  Elmore  v. 
Naugatuck  R.  Co.  (1855),  23  Conn.  457,  63  Am.  Dec. 
143;  Grindle  v.  Eastern  Express  Co.  (1877),  67  Me.  317, 
24  Am.  Rep.  31;  Lawrence  v.  Winona,  etc.,  R.  Co.  (1870), 
15  Minn.  390,  2  Am.  Rep.  130 ;  Grover,  etc..  Machine  Co. 
V.  Missouri,  etc.,  R.  Co.  (1879),  70  Mo.  672,  35  Am.  Rep. 
444;  Knight  v.  Providence,  etc.,  R.  Co.  (1882),  13  R.  I. 
572,  43  Am.  Rep.  46 ;  Iladd  v.  United  States,  etc..  Express 
Co.  (1880),  52  Vt.  335,  36  Am.  Rep.  757 ;  Wells  v.  Thomas 
(1858),  27  Mo.  17,  72  Am.  Dec.  228,  and  note;  United 
States  Express  Co.  v.  Rush  (1865),  24  Ind.  403;  Lake 
Erie,  etc.,  R.  Co.  v.  Condon  (1894),  10  Ind.  App.  536; 
Pennsylvania  Co.  v.  Dickson  (1903),  31  Ind.  App.  451; 
Chicago,  etc.,  R.  Co.  v.  Woodward  (1905),  164  Ind.  360. 

"Merely  connecting  with  other  routes,"  said  the  court  in 
Pittsburgh,  etc.,  R.  Co.  v.  Morton,  supra,  "which  he  does  not 
own,  operate  or  control,  will  not  make  him  a  common  carrier 
over  such  connecting  routes."  See,  also,  1  Elliott,  Rail- 
roads, §303.  The  evidence  shows  that  the  point  of  desti- 
nation is  not  on  appellant's  line,  and  as  appellant,  as  a 
common  carrier,  was  not  bound  to  deliver  the  goods  beyond 
its  line,  if  there  is  a  liability  in  this  case  it  must  be  by 
virtue  of  a  special  contract. 

As  the  written  instrument  above  set  out  was  not  a  con- 
tract of  shipment,  the  question  is  whether  the  evidence 
shows  an  oral  contract  on  appellant's  part  to  deliver 
5.  the  goods  at  the  point  of  destination.  A  witness 
testified  that,  acting  for  appellee,  he  delivered  the 
goods  to  appellant's  agent  at  New  Castle ;  that  he  asked  the 
agent  what  the  cost  would  be  to  ship  the  goods  to  Rock- 
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ford,  North  Carolina,  and  was  told  that  it  would  be  $6.38, 
which  amount  he  paid,  took  the  receipt,  and  put  the  goods 
in  a  car.  Another  witness,  who  helped  take  the  goods  to 
the  station,  detailed  substantially  the  same  conversation, 
with  the  addition  that  the  agent  asked  something  about  the 
weight  of  the  goods.  It  is  not  disputed  that  appellant  car- 
ried the  goods  to  the  end  of  its  line,  and  delivered  them 
to  a  common  carrier.  It  is  not  claimed  that  any  of  the 
goods  were  lost  or  injured  while  on  appellant's  line.  As 
the  goods  were  lost  or  injured  after  they  left  appellant's 
line,  and  while  in  charge  of  some  connecting  carrier,  the 
burden  was  upon  appellee  to  establish  appellant's  liability 
for  such  loss  or  injury,  to  show  a  special  contract  on  appel- 
lant's part  to  deliver  the  goods  at  the  point  of  destination. 
By  simply  receiving  the  goods,  marked  for  delivery  at  a 
point  beyond  its  line,  appellant  did  not  thereby  contract 
to  transport  and  deliver  them  at  the  place  of  destination. 
Crawford  v.  Southern  R,  Asm,  (1875),  51  Miss.  222,  24 
Am.  Eep.  626.  But  we  think  the  evidence  is  sufficient  to 
authorize  the  jury  to  conclude  that  the  agent  of  appellant 
undertook  to  ship  the  goods  to  their  destination.  It  was 
a  question  of  fact  for  the  jury.  Chicago,  etc.,  B.  Co.  v. 
Woodward,  supra.  The  agent  was  told  to  what  point  the 
goods  were  to  be  shipped,  and  was  asked  the  rate  to  that 
point,  and  collected  the  entire  charge.  He  gave  the  shipper 
a  writing  which  in  no  way  indicated  to  the  shipper  that 
his  company  was  not  undertaking  to  ship  the  goods  to  their 
destination.  The  facts  that  the  agent,  if  we  assume  that 
he  had  authority  to  act,  gave  the  through  rate  and  collected 
the  entire  charge  were  circumstances  strongly  tending  to 
show  a  contract  for  through  transportation  by  his  com- 
pany, or  such  a  "connection  in  business"  as  to  make  his 
company  liable  over  the  entire  route.  We  thinlc  there  was 
competent  evidence  before  the  jury  that  appellant's  agent 
contracted  to  carry  the  goods  to  their  destination.  See 
Page  v.  Chicago,  etc.,  B.  Co.  (1895),  7  S.  Dak.  297,  64 
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K  W.  137;  Railroad  Co.  v.  Pratt  (1874),  22  Wall.  123, 
22  L.  Ed.  827;  Gray  v.  Jackson  &  Co.  (1871),  51  N.  H. 
9,  12  Am.  Rep.  1;  Root  v.  Great  Western  R.  Co.  (1871), 
45  K  Y.  524;  Weed  v.  Saratoga,  etc.,  R.  Co.  (1838),  19 
Wend.  534;  Nashua  Lock  Co.  v.  Worcester,  etc.,  R.  Co. 
(1869),  48  N.  n.  339,  2  Am.  Rep.  242;  Chouteaux  v. 
Leech  &  Co.  (1852),  18  Pa.  St.  224,  57  Am.  Dec.  602; 
Candee  v.  Pennsylvania  R.  Co.  (1867),  21  Wis.  *582,  94 
Am.  Dec.  566;  Hill  Mfg.  Co.  v.  Boston,  etc.,  R.  Co. 
(1870),  104  Mass.  122,  6  Am.  Rep.  202. 

The  question  remains  whether  the  agent  had  authority 
to  bind  his  company  by  such  a  contract.  The  contract  was 
made  with  appellant's  local  station  agent  at  New 
6.  Castle.  No  attempt  was  made  to  show  what  author- 
ity the  agent  had  to  make  contracts  for  the  carriage 
of  goods.  It  is  true  that  whether  the  agent  had  authority 
to  make  such  a  contract  was  a  question  of  fact  for  the 
jury,  and  we  could  not  disturb  this  finding  of  the  jury  if 
made  upon  evidence  legally  sufficient  to  justify  it  Rail- 
road Co.  V.  Pratt,  supra,  and  notes.  But  the  substance 
of  the  evidence  from  which  the  conclusion  of  authority 
was  drawn  is  that  the  local  station  agent,  in  answer  to  a 
question,  named  the  through  rate,  collected  it,  and  gave  a 
receipt  for  goods  marked  through  to  destination.  It  does 
not  appear  that  there  had  ever  been  any  previous  dealings 
between  appellee  or  his  agent  and  the  company  from  which 
such  authority  might  reasonably  have  been  inferred,  nor 
is  there  any  evidence  that  the  company  held  itself  out  as 
a  common  carrier  to  a  point  beyond  its  own  line.  The 
agent  might  bind  the  company  within  the  limits  of  his 
apparent  authority,  but  as  appellant,  as  a  common  car- 
rier was  not  bound  by  law  to  carry  and  deliver  goods  be- 
yond its  own  line,  we  can  not  presume  that  the  agent  had 
authority  to  bind  the  company  by  contract  for  carriage 
beyond  its  own  line.  His  authority  to  receive  goods  for 
carriage  does  not  imply  authority  to  contract  for  extra- 
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terminal  liability.  Strictly  speaking,  the  business  of  ap- 
pellant as  a  carrier  is  confined  to  its  own  line,  and  the 
general  scope  of  the  authority  of  a  subordinate  agent  must 
be  limited  to  the  company's  business.  No  express  author- 
ity of  the  agent  is  shown,  and  there  is  not  sufficient  evi- 
dence from  which  such  authority  might  be  implied.  See 
Grover,  etc..  Machine  Co.  v.  Missouri,  etc.,  B.  Co.,  supra; 
Railroad  Co.  v.  Pratt,  supra;  Burroughs  v.  Norwich,  etc., 
R.  Co.  (1868),  100  Mass.  26,  1  Am.  Rep.  78;  Page  v. 
Chicago,  etc.,  R.  Co.,  supra;  Patterson  v.  Kansas  City,  etc., 
R.  Co.  (1891),  47  Mo.  App.  570;  4  Elliott,  Railroads, 
§1437. 

Judgment  reversed. 


Western  Union  Telegraph  Company  v. 

Krueger. 

[No.  5,159.     Filed  April  19,  1905.     Rehearing  denied  June  28, 
1905.     Transfer  denied  October  25,  1905.] 

1.  Trespass. — Title. — Deeds. — Possession. — ^Where  plaintiff  in  an 
action  for  trespass  proves  possession  under  a  warranty  deed, 
executed  in  1900,  from  a  grantor  in  possession,  which  grantor 
derived  title  through  a  sheriff's  deed  executed  in  1893,  he  has 
established  a  prima  facie  title  in  fee  simple,    p.  353. 

2.  Deeds. — Lands  Bordering  Highways. — Title  to  Highway. — ^A 
deed  conveying  land  bordering  on  a  street  or  highway,  in  the 
absence  of  express  limitations,  conveys  the  fee  to  the  middle  of 
such  street  or  highway,  even  though  the  description  in  such 
deed  is  by  metes  and  bounds,    p.  353. 

3.  Statutes. — "Michigan  Road.** — Commissioner's  Deed. — Title. 
—Under  the  act  of  1832  (Acts  1832,  p.  122),  providing  that  the 
commissioner  of  the  ''Michigan  Road"  lands  should  have  power 
to  sell  in  half-quarter  sections  "all  the  lands  included  in  the 
sections  through  which  the  road  passes  from  Logansport  to 
Lake  Michigan.  *  *  *  Provided,  *  *  *  if  he  consider 
it  for  the  interest  of  the  State,  to  sell  the  part  lying  on  one  side 
of  the  road  in  one  parcel,  and  attach  and  sell  with  the  half- 
quarter  that  which  lies  on  the  opposite  side  of  said  road  in  the 
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same  section,  the  other  part  of  said  half -quarter,  so  that  every 
part  of  land  sold  may  lie  on  said  road/'  such  commissioner  had 
discretionary  power  to  sell  the  entire  half -quarter  section  "di- 
vided by  the  road  running  through  the  same."    p.  362. 

4.  Evidence. — Records  of  Michigan  Road  Lands. — Statutes. — 
Under  §470  Bums  1901,  §463  R.  S.  1881,  all  of  the  records,  or 
copies  thereof  duly  certified  by  their  proper  keeper,  and,  by 
virtue  of  §7651  Bums  1901,  §5628  R.  S.  1881,  copies  certified  by 
the  Auditor  of  State,  of  the  Michigan  Road  Lands  are  admissible 
in  evidence  and  are  prima  facie  evidence  of  the  truth  of  their 
contents,    p.  364. 

5.  Same. — Sections. — Judicial  Notice. — Courts  take  judicial  notice 
of  the  location  of  the  different  sections  in  a  congressional  town- 
ship,    p.  365. 

6.  Same.  —  Geographical  Locations.  —  Judicial  Notice.  —  Courts 
take  judicial  notice  that  sections  thirty-one  and  twenty-eight  in 
township  thirty-eight  north,  range  four  west,  and  also  the  city 
of  Michigan  City  are  on  the  southeastern  portion  of  Lake 
Michigan  and  northward  from  a  ten-mile  line  running  eastward 
from  the  southern  extremity  of  Lake  Michigan,    p.  365. 

7.  Theaties. — Contracts. — Cessions. — Where  the  United  States 
received  from  the  Pottawatomie  Indians  a  cession  of  land  ex- 
tending from  Logansport  to  Lake  Michigan  for  the  purpose  of 
establishing  a  public  highway  from  such  lake  through  Indian- 
apolis to  the  Ohio  river,  such  tribe  and  their  grantees  were 
bound  to  yield  up  the  necessary  land  from  Logansport  to  the 
lake,  and  the  United  States  and  her  grantees  were  compelled 
to  furnish  such  land  from  Logansport  to  such  river,    p.  366. 

8.  Highways. — Soil. — Ovmership. — Civil  Law. — By  the  civil  law 
the  public  owns  the  soil  in  a  public  highway,    p.  369. 

9.  Same. — SoU. — Ovmership. — Common  Law. — By  the  common 
law  where  the  state  conveys  lands  abutting  on  a  public  highway, 
the  grantee  owns  the  fee  to  the  middle  thereof,    p.  370. 

10.  Same. — ^'Michigan  Road.** — Ownership  of  Fee. — The  adjoin- 
ing proprietors  of  the  ''Michigan  Road''  are  the  owners  re- 
spectively of  the  fee  to  the  middle  of  such  road.    p.  371. 

From  Laporte  Superior  Court;  Harry  B,  Tuthill, 
Judge. 

Action  by  Martin  T.  Krueger  against  the  Western  Union 
Telegraph  Company.  From  a  judgment  on  a  verdict  for 
plaintiff  for  $500,  defendant  appeals.    Affirmed. 
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Chambers,  Pickens,  Moores  &  Davidson  and  George  H, 
Fearons,  for  appellant. 

C.  B.  &  J.  B'  Collins,  for  appellee. 

Black,  J. — The  appellee,  alleging  that  he  was  the 
owner  and  in  possession  of  certain  real  estate  in  Laporte 
county,  adjoining  and  passing  in  front  of  which  was  a 
public  highway,  of  so  much  of  which  as  was  adjacent  to 
said  real  estate,  to  the  middle  of  the  highway,  he  was 
the  owner  in  fee,  sought  damages  from  the  appellant  for 
injury,  by  cutting,  to  certain  trees  owned  by  him  growing 
on  that  part  of  the  highway  so  owned  by  him.  The  appel- 
lant answered  by  general  denial  and  by  a  second  para- 
graph, wherein  it  alleged  that  it  was  a  corporation  engaged 
in  the  business  of  transmitting  for  hire  messages  by  tele- 
graph throughout  the  United  States  and  Canada,  and  had 
accepted  the  benefits  and  restrictions  of  the  act  of  congress 
of  July  24,  1866,  under  which  it  had  the  right  to  use  the 
highways  in  all  portions  of  the  United  States  as  post-roads 
and  for  the  purpose  of  erecting  its  poles  and  lines  of  wire 
for  the  transmission  of  messages;  that  in  the  exercise  of 
such  right  it  constructed  a  line  of  wire  supported  by  poles 
along  said  highway  and  adjoining  the  property  of  the  ap- 
pellee; and  that  any  and  all  cutting  and  trimming  of  the 
trees  along  the  highway,  done  by  the  appellant,  were  neces- 
sary to  the  proper  construction  and  maintenance  of  the 
line,  and  were  done  without  malice,  and  for  the  sole  pur- 
pose of  properly  constructing,  maintaining  and  protecting 
the  line,  and  under  and  by  virtue  of  the  rights  secured  to 
the  appellant  by  said  act  of  congress.  To  this  second  para- 
graph of  answer  the  appellee  replied  by  general  denial  and 
by  a  special  paragraph  alleging  that  the  appellant  cut  the 
trees  a  specified  number  of  feet  more  than  was  reasonably 
required  or  necessary  for  the  construction  and  proper  main- 
tenance of  the  line,  etc. 

The  cause  has  been  in  this  court  before  {Western  Union 
Tel.  Co.  V.  Krueger  [1902],  30  Ind.  App.  28),  when  a 
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judgment  against  the  appellant  was  reversed  because  of 
insufficiency  of  the  complaint.  Upon  the  return  of  the 
cause  to  the  court  below  the  complaint  was  amended,  and 
no  objection  to  it  is  now  pointed  out  on  behalf  of  the  ap- 
pellant. The  matters  now  presented  relate  to  the  evidence 
and  instructions,  and  pertain  to  the  single  question 
whether  the  appellee,  owner  of  the  real  estate  abutting 
upon  the  highway,  was  also  the  owner  of  the  land  whereon 
the  "trees  grew.  The  appellee  proved  that  at  the  time  of 
the  injury  to  the  trees  he  was  in  possession  of  the  lots  in 
question,  which  adjoined  the  highway,  a  street  of  Mich- 
igan City  extending  northwestward  and  southeastward,  the 
lots  abutting  upon  the  north  line  thereof,  the  appellee 
holding  under  a  conveyance  by  warranty  deed  from 
Charles  O.  Low,  dated  May  12,  1900,  the  real  estate  being 
designated  as  situated  in  Laporte  county,  Indiana,  and  de- 
scribed as  follows:  Lot  eleven  in  Cheeney's  subdivision 
of  parts  of  sections  twenty-eight  and  thirty-three,  township 
thirty-eight  north,  range  four  west,  containing  eleven  and 
thirty-seven  hundreths  acres;  also  a  strip  of  land  173  feet 
wide  off  the  east  end  of  lot  ten  in  Cheeney's  subdivision 
of  said  sections  twenty-eight  and  thirty-three,  township 
thirty-eight  north,  range  four  west,  containing  four  and 
four-hundredths  acres. 

There  was  also  introduced  in  evidence  on  behalf  of  the 
appellee  a  sheriff's  deed  of  conveyance  dated  March  *  6, 
1893,  under  a  judgment  against  Julia  A.  McCartney  and 
William  B.  McCartney,  and  purporting  to  convey  to  said 
Low  their  interests  in  real  estate  described  as  in  the  deed 
of  conveyance  of' Low  to  the  appellee;  and  there  was  proof 
of  Low's  possession  under  the  sheriff's  deed  at  the  time 
of  his  conveyance  to  the  appellee.  There  was  introduced 
for  the  appellee  a  plat,  recorded  May  13,  1873,  of  Cheeney's 
subdivision  of  parts  of  said  two  sections,  showing  the  north 
line  thereof  as  being  the  line  dividing  the  southeast  quar- 
ter of  section   twenty-eight,   township   thirty-eight  north. 
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range  four  west,  and  the  eastern  line  of  the  subdivision 
and  of  lot  eleven  thereof  being  the  eastern  line  of  section 
twenty-eight,  and  showing  lots  ten  and  eleven,  with  other 
lots,  extending  from  said  north  line  to  the  center  of  the 
Michigan  Road,  the  center  line  of  the  road  being  the  south- 
ern line  of  lots  as  indicated  on  the  following  plat : 
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Thus  it  appears  that  the  appellee  sufficiently  proved  his 

title  to  the  lots  abutting  on  the  highway.    A  warranty  deed 

of  conveyance  of  real  estate  from  one  in  possession 

1.  of  the  land,  the  conveyance  of  which  is  thereby  pur- 
ported, gives  the  grantee  prima  facie  a  good  title. 

Souders  v.  Jeffries  (1884),  98  Ind.  31.  This  is  a  very 
familiar  rule,  and  the  sufficiency  of  the  evidence  of  the  ap- 
pellee's title  to  the  lots  is  not  disputed. 

It  is  also  a  familiar  principle  of  the  common  law  that 

the  conveyance  of  lots  bounded  on  a  public  way  conveys  to 

the  grantee  the  fee  to  tlie  center  of  the  way,  unless 

2.  the  terms  or  circumstances  of  the  grant  indicate 
a  limitation  of  its  extent  to  the  exterior  lines  of  the 

highway.  Banks  v.  Ogden  (1864),  2  Wall.  57,  17  L.  Ed. 
818;  Falls  v.  Reis  (1873),  74  Pa.  St.  439;  ^yhite  v.  God- 
frey (1867),  97  Mass.  472;  Terre  Haute,  etc.,  R.  Co.  v. 
Scott  (1881),  74  Ind.  29;  City  of  Indianapolis  v.  Kings- 
bury (1885),  101  Ind.  200,  51  Am.  Rep.  749;  Kincaid 
V.  Indianapolis  Nat.  Gas  Co.  (1890),  124  Ind.  577,  8 
L.  R.  A.  602,  19  Am.  St.  113. 

There  was  no  attempt  on  the  part  of  the  appellant  or  of 
the  appellee  by  evidence  to  trace  the  title  back  to  its  origi- 
nal source.  The  appellant  introduced  a  deed  of  convey- 
ance from  Herman  Lawson  to  John  E.  Cheeney,  dated 
September  14,  1847,  and  intermediate  conveyances  show- 
ing the  transmission  of  the  title  to  the  lots  here  in  question 
to  William  B.  McCartney,  the  descriptions  in  these  inter- 
mediate conveyances  corresponding  with  that  in  the  con- 
veyance to  the  appellee.  In  the  deed  from  Lawson  to 
Cheeney  the  land  thereby  conveyed  was  described  as  being 
part  of  section  twenty-eight,  township  thirty-eight,  range 
four  west,  "and  bounded  as  follows:  Beginning  on  the 
^Michigan  Road  two  four-pole  chains  from  the  southeast 
corner  on  the  east  line  of  said  section,  thence  running  north 
eighteen  chains  and  twenty-eight  links,  thence  west  thirty- 

VoL.  36—23 
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two  chains,  thence  south  eight  chains  and  forty  links  to  the 
Michigan  Road,  thence  easterly  along  said  road  to  the  place 
of  beginning,  containing  forty-three  acres,  more  or  less." 
There  was  evidence  from  which  the  jury  might  have  found 
that  the  point  of  beginning  in  this  description  was  on  the 
highway,  and  south  of  the  center  line  thereof. 

A  deed  conveying  land  described  therein  by  metes  and 
bounds  running  to  and  along  the  road  carries  the  fee  prima 
facie  to  the  center  of  the  highway.  Elliott,  Roads  and 
Sts.  (2d  ed.),  722;  Montgomery  v.  Hines  (1893),  134 
Ind.  221,  225.  This  must  be  true  with  respect  to  the  deed 
of  conveyance  to  Cheeney,  unless  a  contrary  decision  is  re- 
quired by  the  lines  of  the  boundary,  tracing  from  the  be- 
ginning point  specially  indicated.  The  words  "to  and 
along  the  highway  to  the  place  of  beginning,"  "if  not  con- 
trolled by  the  starting  point,  would,  by  well-settled  con- 
struction, carry  the  boundary  to  the  center."  Kings  County 
Fire  Ins.  Co.  v.  Stevens  (1882),  87  N.  Y.  287,  41  Am. 
Rep.  361.  In  that  case,  the  land  was  described  as  begin- 
ning at  a  point  on  the  south  side  of  the  highway.  Here  it 
is  described  as  beginning  at  a  point  on  the  highway  which 
is  sufficiently  shown  to  be  in  the  highway  south  of  the  center 
line  thereof,  though  the  plat  of  that  grantee's  subdivision 
showed  the  lots  on  the  north  side  of  the  highway,  including 
those  here  in  question,  as  extending  to  the  center,  and  there- 
fore indicated  that  he  claimed  title  to  the  center  and  no 
further;  and  the  appellee  holding  under  that  grantee,  who 
platted  the  land,  claims  to  the  center.  We  think  there  is 
nothing  in  the  evidence  thus  far  mentioned  which  neces- 
sarily overcomes  the  presumption  that  the  appellee  was  the 
owner  in  fee  simple  to  the  center  line  of  the  highway.  The 
introduction  of  the  deed  of  conveyance  to  Cheeney,  without 
tracing  the  title  further  back,  seems  to  indicate  an  inten- 
tion of  the  appellant  at  the  trial  to  place  some  reliance  upon 
the  description  therein;  but  the  stress  of  the  contention 
here  relates  to  the  question  whether  it  should  be  considered 
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that  the  fee  was  not  in  the  appellee  because  the  highway 
was,  it  is  claimed,  the  "Michigan  Road." 

A  treaty  was  made  between  certain  commissioners  on 
the  part  of  the  United  States  and  the  chiefs  and  warriors 
of  the  Pottawatomie  tribe  of  Indians,  near  the  mouth  of 
the  Mississinewa,  upon  the  Wabash,  October  16,  1826, 
which  was  ratified  February  7,  1827,  by  the  terms  of  the 
first  article  of  which  that  tribe  ceded  to  the  United  States 
"their  right  to  all  the  land  within  the  following  limits: 
Beginning  on  the  Tippecanoe  river,  where  the  northern 
boundary  of  the  tract  ceded  by  the  Pottawatomies  to  the 
United  States  by  the  treaty  of  St.  Mary's  in  the  year  of 
our  Lord  1818,  intersects  the  same;  thence,  in  a  direct 
line,  to  a  point  on  Eel  river,  half  way  between  the  mouth 
of  said  river  and  Pierish's  village;  thence  up  Eel  river  to 
Seek's  village  near  the  head  thereof;  thence,  in  a  direct 
line,  to  the  mouth  of  a  creek  emptying  into  the  St.  Joseph 
of  the  Miami,  near  Metea's  village;  thence  up  the  St. 
Joseph  to  the  boundary  line  between  the  states  of  Indiana 
and  Ohio;  thence  south  to  the  Miami;  thence  up  the  same 
to  the  reservation  at  Ft.  Wayne,  thence,  with  the  lines  of 
said  reservation,  to  the  boundary  established  by  the 
treaty  with  the  Miamis  in  1818;  thence,  with  said  line, 
to  the  Wabash  river;  thence,  with  the  same  river,  to  the 
mouth  of  the  Tippecanoe  river;  thence,  with  the  Tippe- 
canoe river,  to  the  place  of  beginning.  And  said  tribe  also 
cede  to  the  United  States  all  their  right  to  land  within  the 
following  limits:  Beginning  at  a  point  upon  Lake  Mich- 
igan ten  miles  due  north  of  the  southern  extreme  thereof; 
running  thence,  due  east,  to  the  land  ceded  by  the  Indians 
to  the  United  States  by  the  treaty  of  Chicago;  thence 
south  with  the  boundary  thereof,  ten  miles;  thence  west 
to  the  southern  extreme  of  Lake  Michigan;  thence,  with 
the  shore  thereof,  to  the  place  of  beginning. 

"Article  Two.    As  an  evidence  of  the  attachment  which 
the  Pottawatomie  tribe  feels  towards  the  American  people, 
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and  particularly  to  the  soil  of  Indiana,  and  with  a  view  to 
demonstrate  their  liberality  and  benefit  themselves  by 
creating  facilities  for  traveling  and  increasing  the  value 
of  their  remaining  country,  said  tribe  do  hereby  cede  to 
the  United  States,  a  strip  of  land,  commencing  at  Lake 
Michigan,  and  running  thence  to  the  Wabash  river,  100 
feet  wide,  for  a  road,  and  also,  one  section  of  good  land 
contiguous  to  said  road,  for  each  mile  of  the  same,  and  also 
for  each  mile  of  a  road  from  the  termination  thereof, 
through  Indianapolis  to  the  Ohio  river,  for  the  purpose  of 
making  a  road  aforesaid  from  Lake  Michigan,  by  way  of 
Indianapolis,  to  some  convenient  point  on  the  Ohio  river. 
And  the  General  Assembly  of  the  State  of  Indiana  shall 
have  a  right  to  locate  said  road,  and  to  apply  said  sections, 
or  the  proceeds  thereof,  to  the  making  of  the  same,  or  any 
part  thereof;  and  said  grant  shall  be  at  their  sole  disposal/* 

The  senate  of  the  United  States,  in  rati:fying  this  treaty, 
excepted  the  words  in  article  two  in  italics.  Proclamation 
of  the  treaty  was  made  February  7,  1827.  See  Senate 
Doc.  (vol.  35)  Ko.  452,  Indian  Affairs,  Laws  and  Treaties, 
vol.  2,  p.  195;  7  Stat,  at  Large  (Indian  Treaties),  295. 

By  an  act  of  congress  approved  March  2,  1827  (4  Stat,  at 
Large,  p.  234),  it  was  provided:  "That  the  General  As- 
sembly of  the  State  of  Indiana  shall  be,  and  the  same  are 
hereby,  authorized  to  locate  and  make  a  road  from  Lake 
Michigan,  by  way  of  Indianapolis,  to  some  convenient 
point  on  the  Ohio  river,  agreeably  to  the  second  article  of" 
the  foregoing  treaty;  "and  said  General  Assembly  are 
hereby  authorized  to  apply  the  strip  of  land  and  the  sec- 
tions of  land,  by  said  articles  ceded  to  the  United  States, 
or  the  proceeds  thereof,  to  the  making  of  the  same;  and 
said  grant  shall  be  at  their  sole  disposal." 

By  an  act  of  the  General  Assembly  of  this  State  approved 
January  24,  1828  (Acts  1828,  p.  87),  John  McDonald, 
Chester  Elliott  and  John  I.  Neely  were  appointed  commis- 
sioners to  survey  and  mark  a  road  from  Lake  Michigan  to 
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Indianapolis^  agreeably  to  the  above-mentioned  treaty  and 
act  of  congress.  It  was  provided  that  these  commissioners 
should  proceed  to  examine  all  the  bays,  inlets  and  estuaries 
of  rivers  on  that  part  of  Lake  Michigan  lying  within  the 
State  of  Indiana,  in  order  to  ascertain  where  the  best 
harbor  could  be  had ;  and,  if  no  harbor  could  be  found  on 
that  part  of  the  shore  of  the  lake,  the  commissioners  were 
required  to  select  such  point  as  they  should  deem  most 
eligible  for  the  construction  of  an  artificial  harbor  and 
suitable  for  a  commercial  town;  and  from  the  harbor  so 
selected  or  the  site  so  found  they  were  required  to  proceed 
to  sur\^ey  and  mark  a  road,  by  the  most  eligible  route,  to 
Indianapolis.  It  was  provided  that  the  commissioners 
should  cause  to  be  made  an  accurate  survey  of  said  road, 
stating  its  courses  and  distances,  etc.,  and  it  was  made 
their  duty  to  deposit  in  the  ofiice  of  the  Secretary  of  State 
a  plat  of  the  road,  together  with  their  notes,  which  report, 
it  was  provided,  should  be  signed  by  the  commissioners, 
and  it  was  made  the  duty  of  the  Secretary  of  State  to  lay 
the  same  before  the  General  Assembly  at  its  next  session. 
The  Governor  was  requested  to  correspond  with  the  Secre- 
tary of  War,  for  the  purpose  of  ascertaining  how  and  in' 
what  manner  the  State  of  Indiana  should  receive  or  take 
possession  of  the  land  granted  by  the  treaty  for  the  location 
and  construction  of  the  road,  and  the  Governor,  upon  receipt 
of  satisfactory  information  on  that  subject,  was  required 
to  notify  the  commissioners  and  appoint  a  time  for  them 
to  meet  and  commence  the  discharge  of  their  duties. 

There  was  introduced  in  evidence  on  behalf  of  the  appel- 
lant what  purported  to  be  notes  of  the  survey  of  the  road 
from  Lake  Michigan  to  Indianapolis  by  the  south  bend  of 
the  St.  Joseph  river  and  Eel  river.  These  notes  indicated 
courses  and  distances  for  five  miles,  and  were  certified 
by  the  Auditor  of  State  to  be  a  full,  true  and  complete 
copy  of  the  field  notes  of  the  first  five  miles,  beginning 
at  Lake  Michigan,  of  the  survey  of  the  Michigan  Road 
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made  by  John  I.  Neely,  Chester  Elliott  and  John  McDon- 
ald, commissioners,  as  the  same  appear  from  the  original 
field  notes  on  file  in  the  oflSce  of  the  Auditor  of  State,  the 
certificate  being  dated  May  6,  1903.  There  is  nothing  in 
this  evidence  showing  when  the  original  notes  were  made 
or  the  date  of  the  filing  thereof,  nor  do  they,  or  any  other 
evidence  introduced,  indicate  at  what  place  on  Lake  Mich- 
igan was  the  point  of  beginning. 

By  an  act  of  the  General  Assembly  of  January  13,  1830 
(Acts  1830,  p.  Ill),  it  was  enacted  that  the  road  surveyed 
and  marked  by  John  I^  Neely,  Chester  Elliott  and  John  Mc- 
Donald from  Lake  Michigan  to  Indianapolis,  in  pursuance 
of  said  act  of  January  24,  1828,  supra,  "as  laid  down  in 
the  field  notes  of  the  second  survey  and  route,  deposited  in 
the  oflSce  of  the  Secretary  of  State  be,  and  the  same  is 
hereby  established  the  road  which  the  State  of  Indiana  is 
authorized  to  locate  and  make,  by  the  second  article  of 
the  above-mentioned  treaty,  "and  also  further  authorized, 
by  an  act  of  congress  of  the  United  States^  of  the  2d  of 
March,  1827 ;  and  said  road  be  and  the  same  is  hereby 
continued,  from  said  town  of  Indianapolis,  along,  in  and 
upon  the  state  road,  through  the  town  of  Greensburgh,  to 
the  town  of  Madison,  on  the  Ohio  river,  in  the  county  of 
Jefferson." 

Samuel  Hanna,  William  Polke  and  Abraham  M'Lel- 
land  were  appointed  "commissioners  on  said  road"  and 
were  directed  to  meet  at  Madison,  and  to  proceed  to  exam- 
ine so  much  of  said  road  as  lay  between  Madison  and 
Greensburgh;  and  it  was  provided  that  if  they  should 
think  that  the  road  or  any  part  of  it  could  advantageously 
be  changed,  they  should  employ  a  surveyor,  etc.,  and  sur- 
vey, measure,  and  make  the  changes,  etc. 

The  Governor  was  again  requested  to  correspond  with 
"the  proper  authorities  of  the  general  government,  and  ascer- 
tain" when  and  how  "the  lands  donated  by  the  treaty  and 
act  of  congress  aforesaid,  to  the  State  of  Indiana,  to  open 
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said  road,  are  to  be  surveyed,"  etc.  It  was  provided  that  if 
the  general  government  undertook  the  survey  the  Governor 
should  notify  said  commissioners  when  to  proceed  to  se- 
lect the  lands,  and  if  the  general  government  should  re- 
fuse to  survey  the  lands,  the  Governor  should  notify  said 
commissioners  to  select  the  lands  and  survey  "into  sections, 
in  manner  and  form  that  lands  of  the  United  States  are 
surveyed  and  laid  off,  or  as  nearly  so  as  practicable,  and 
number  the  sections  in  numerical  order,  one,  two,  three, 
four  and  so  on,  through  the  whole  number  of  sections." 
The  services  of  the  commissioners  and  the  persons  employed 
in  the  surveying  were  to  be  paid  for  out  of  the  state  treas- 
ury, and  the  commissioners  were  to  keep  a  complete  and 
correct  record,  and  make  complete  maps,  plats  and  field 
notes  of  their  surveys,  and  file  the  same  in  the  office  of 
the  Secretary  of  State  on  or  before  the  first  Monday  of 
December,  1830.  It  was  provided  that  all  moneys  ex- 
pended in  surveying,  marking  and  locating  the  road  from 
Lake  Michigan  to  Indianapolis  and  from  thence  to  the 
Ohio  river,  and  in  surveying  and  selecting  said  lands,  paid 
out  of  the  state  treasury,  should  be  refunded  out  of  the 
first  moneys  from  the  sale  of  the  lands. 

The  commissioners  were  authorized  and  required,  pre- 
viously to  making  an  absolute  location  of  that  part  of  the 
road  lying  between  Madison  and  Greensburgh,  "to  take  re- 
leases of  the  various  individuals,  through  whose  land  said 
road  may  run,  of  all  damages  which  any  such  individual  or 
individuals  may  sustain,  in  consequence  of  said  road's  rim- 
ning  through  his,  her  or  their  land ;  and  shall  also  procure 
their  assent,  together  with  the  assent  of  all  individual  land 
holders,  contiguous  to  said  r6ad,  to  permit  the  State  to 
take,  carry  away  and  use  any  stone,  timber  and  gravel,  or 
any  necessary  materials,  which  may  be  found  upon  their 
lands,  to  any  reasonable  extent,  for  the  construction  of 
said  road."    Acts  1830,  p.  Ill,  §8. 
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An  act  of  January  29,  1830  (Acts  1830,  p.  114),  pro- 
vided that  so  much  of  the  Michigan  Koad  as  lay  between 
the  Wabash  river  and  the  Ohio  river  at  Madison,  should 
be  cut  and  opened  100  feet  wide  between  the  1st  day  of 
August,  1830,  and  the  30th  day  of  November,  1831,  the 
manner  of  doing  the  work  being  prescribed;  and  Noah 
Noble  was  appointed  "a  contract  commissioner,"  to  carry 
the  statute  into  effect,  the  contractors  to  whom  the  work 
should  be  let  to  receive  certificates  payable  out  of  the  pro- 
ceeds of  the  Michigan  Road  lands,  and  the  services  of  the 
commissioner  also  to  be  paid  for  out  of  such  proceeds. 

By  an  act  of  February  4,  1831  (Acts  1831,  p.  114),  the 
Ijoard  of  commissioners,  consisting  of  Hanna,  Polke  and 
M'Lelland,  created  by  the  statute  of  January  13,  1830, 
was  abolished,  its  accomplished  official  acts  being  ratified; 
and  William  Polke  was  appointed  sole  comimissioner,  and 
he  was  required  to  complete  the  selecting,  surveying,  mark- 
ing and  numbering  of  the  lands  mentioned  in  said  act  of 
1830,  and  to  cause  five  complete  plats,  maps  and  descrip- 
tions of  all  said  lands,  showing  the  numbers,  townships, 
ranges,  watercourses  and  other  necessary  description,  in- 
cluding as  well  the  lands  already  selected  and  surveyed 
as  those  thereafter  to  be  selected  and  surveyed,  and  includ- 
ing also  "such  lands  of  the  United  States  as  may  have  been 
or  may  hereafter  be  selected,  and  sanctioned  by  the  gen- 
eral government;  and  such  plats  and  maps,  when  so  made 
shall  be  forthwith  deposited  by  said  commissioner  as  fol- 
lows, to  wit:  One  shall  be  forwarded  to  the  Secretary  of 
the  Treasury  of  the  United  States,  one  to  each  of  the  offices 
of  Secretary,  Auditor  and  Treasurer  of  State,  and  reserve 
one  for  his  own  use  as  such  commissioner."  Acts  1831, 
supra. 

The  commissioner  was  required  to  offer  for  sale  at 
Logansport,  Cass  county,  in  half-quarter  sections,  all  the 
aforesaid  lands,  selected  or  to  be  selected,  "in  the  Indian 
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country,  together  with  all  such  aforesaid  lands  as  have 
been  or  may  be  selected  out  of  the  United  States  lands, 
which  may  be  sanctioned  by  the  general  government." 
"All  the  quarter  sections  of  said  lands  which  may  be  ad- 
joining the  road  named  and  established  by  the  act  above 
recited,  shall  be  sold  in  north-and-south  halves,  and  all 
other  quarter  sections  shall  be  sold  in  east-and-west  halves." 
The  commissioner  was  required  to  keep  in  a  book  a  true 
and  full  account  of  each  tract  of  land  sold,  the  purchaser's 
name,  etc.,  and  to  forward  a  true  transcript  of  the  ac- 
count to  each  of  the  offices  of  the  Auditor  and  Treasurer 
of  State;  and  these  officers  were  required  to  enter  in  their 
books  all  the  accounts,  transcripts  and  returns  from  the 
commissioner,  who  was  required  to  deposit  his  books  of 
sale,  and  his  map  by  which  he  sold,  in  the  office  of  the  Sec- 
retary of  State,  who  was  required  to  cause  to  be  prepared 
certificates  for  the  purchasers  of  the  lands  by  half-quarter 
sections,  the  numbers  of  the  certificates  to  be  noted  on  a 
book  kept  by  the  Secretary  of  State. 

By  an  act  of  1831  (Acts  1831,  p.  119)  it  was  provided 
that  the  portion  of  the  Michigan  Road  lying  between 
Logansport,  Cass  county,  and  the  county  seat  of  St.  Joseph 
county,  at  or  near  the  southern  bond  of  the  St.  Joseph 
river,  should  be  cut  and  opened  sixty-six  feet  wide  as  soon 
as  funds  were  obtained  by  and  through  the  sale  of  Mich- 
igan Road  lands,  and  finished  as  soon  as  convenient  there- 
after, the  contract  commissioner  being  given  power  to  make 
such  slight  changes  in  the  location  of  the  road  as  should 
not  increase  the  distance;  and  Noah  Noble  was  appointed 
contract  commissioner  on  said  road  to  carry  into  effect  the 
provisions  of  this  act,  and  he  was  directed  to  take  measures 
for  having  the  whole  under  contract  by  the  fourth  Monday 
of  August,  1831,  provided  funds  should  be  obtained.  The 
contract  commissioner  and  the  contractors  doing  the  work 
were  to  be  paid  out  of  proceeds  of  Michigan  Jload  lands. 
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By  an  act  of  February  2,  1832  (Acts  1832,  p.  122),  pro- 
vision was  made  for  the  election  by  the  Greneral  Assembly 

of  a  "Commissioner  of  the  Michigan  Koad  Lands," 
3.     to  hold  office  for  two  years,  and  until  his  successor 

was  chosen  and  qualified.  To  him  were  transferred 
the  powers  of  the  contract  commissioner  under  the  previous 
acts;  and  he  was  directed  to  sell,  in  half -quarter  sections, 
so  much  of  the  Michigan  Road  lands  as  would  produce  a 
sum  sufficient  to  refund  to  the  State  the  amount  advanced 
and  the  amount  due  for  contracts  theretofore  made,  being 
"all  the  lands  included  in  the  sections  through  which  the 
road  passes  from  Logansport  to  Lake  Michigan;  the  quar- 
ter sections  that  lie  between  Lake  Michigan  and  the  south 
bend  of  the  St.  Joseph,  included  in  the  sections  above 
named,  should  be  divided  by  a  north-and-south  line,  and 
those  which  lie  between  thQ  south  bend  and  Logansport,  by 
an  east-and-west  line:  Provided,  that  in  all  cases  when 
any  half-quarter  section  as  aforesaid,  shall  be  divided  by 
said  road  running  through  the  same,  the  commissioner  shall 
have  power  if  he  consider  it  for  the  interest  of  the  State, 
to  sell  the  part  lying  on  one  side  of  the  road  in  one  parcel, 
and  attach  and  sell  with  the  half -quarter  that  which  lies 
on  the  opposite  side  of  said  road  in  the  same  section,  the 
other  part  of  said  half-quarter,  so  that  every  part  of  land 
sold  may  lie  on  said  road." 

This  implies  discretionary  power  to  sell  the  entire  half- 
quarter  section  "divided  by  said  road  running  through  the 
same."  By  section  twelve  of  this  act  it  was  provided  that 
the  commissioner  should  cause  that  part  of  the  road  be- 
tween Logansport  and  Lake  ]\Iichigaii  to  be  laid  off  in 
sections  of  one  mile  each,  to  be  numbered  in  numerical 
order,  one,  two,  three  and  so  on,  commencing  at  Logans- 
port; and  he  was  authorized  to  make  "such  alterations  in 
said  road  as  he  may  deem  necessary,  within  the  sections  of 
land  selected  and  surveyed  for  said  road,  and  through  such 
other  lands  as  the  road  may  pass;  such  alterations  may  be 
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made  as  may  be  deemed  beneficial  and  lessen  the  expense 
of  opening  the  same,  and  not  materially  increase  the  dis- 
tance, with  the  consent  of  the  owners  of  such  lands;  and 
the  commissioner  is  authorized  to  receive  relinquishments 
to  the  State,  for  the  use  of  the  road  the  width  of  100  feet 
for  said  road,  and  said  commissioner  is  authorized  to  make 
such  alterations  at  Michigan  City,  a  town  lately  laid  off  at 
the  termination  of  said  road  on  Lake  Michigan,  so  as  to 
enter  Michigan  street  and  pass  along  the  same  and  Wabash 
street  in  said  town,  to  the  termination  of  said  road."  By 
section  eleven  the  commissioner  was  authorized  and  re- 
quired to  have  that  part  of  the  road  lying  between  Logans- 
port  and  Lake  Michigan  at  the  mouth  of  Trail  Creek  cut 
and  opened  100  feet  wide  between  June  15  and  Novem- 
ber 30,  1832. 

Besides  the  various  statutory  provisions  for  the  applica- 
tion of  the  funds  arising  from  the  sale  of  Michigan  Koad 
lands,  to  the  locating,  opening  and  improving  of  the  road, 
the  boards  doing  county  business  in  the  counties  through 
which  the  road  passed  were  authorized  and  required  by  an 
act  of  February  2,  1837  (Acts  1837,  p.  95),  to  divide  the 
road  into  districts,  and  to  appoint  a  supervisor  to  each  dis- 
trict, whose  duty  it  should  be'  to  call  out  the  inhabitants 
liable  to  work  upon  roads  in  their  respective  districts  to 
work  the  road  at  such  times  and  in  such  manner  as  they 
might  deem  best  calculated  to  improve  the  road  and  keep 
it  in  repair,  each  man  to  work  upon  the  road  at  least  two 
days  in  each  year.  The  supervisors  so  appointed  and  the 
hands  so  liable  to  work  were  by  the  act  of  February  13, 
1841  (Acts  1841,  p.  167),  to  be  governed  by  and  subject 
to  all  the  penalties  prescribed  by  the  general  statute  of 
1838  relating  to  roads  and  highways;  and  by  a  statute  of 
January  31,  1842  (Acts  1842,  p.  144),  the  boards  doing 
county  business  in  the  several  counties  through  which  this 
road  ran  were  authorized  and  required  to  place  under 
the  charge  of  the  proper  supervisors  through  whose  dis- 
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tricts  any  portion  of  the  road  passed  such  portion  of  the 
road  as  lay  in  the  bounds  or  limits  of  such  supervisors, 
whose  duty  it  was  made  to  keep  the  same  in  repair  in  the 
same  manner  and  liable  to  the  same  penalties  as  were  pre- 
scribed by  said  general  statute  of  1838.  See,  also,  R. 
S.  1843,  p.  1041. 

By  §470  Burns  1901,  §463  R.  S.  1881,  it  is  provided 
that  the  register,  catalogue,  tract  book,  plat  book  and  de- 
scription of  lands  kept  at  any  land  oflSce  of  the 

4.  LTnited  States  located  in  this  State,  or  at  any  oflSce 
for  the  sale  of  canal  or  Michigan  Road  lands,  and 
copies  thereof  duly  certified  as  true  and  complete  by  their 
proper  keeper,  and  copies  duly  certified  by  the  Auditor 
of  State  as  true  and  complete  copies  from  said  original 
documents,  or  from  copies  of  the  same,  legally  deposited 
in  the  office  of  said  Auditor  of  State,  shall  be  admissible 
in  evidence  in  civil  actions  in  all  the  courts  of  this  State, 
and  shall  be  taken  and  held  as  prima  facie  evidence  of 
the  truth  of  their  contents.  By  §7651  Bums  1901,  §5628 
R.  S.  1881,  it  is  provided:  "All  the  records  pertaining  to 
the  *  *  *  Michigan  Road  lands,  canal  lands,  govern- 
ment lands,  sale  books,  tract  books,  surveyors'  field  notes, 
plat  books,  government  patents  to  the  State,  and  all  original 
land  records  in  the  various  land  districts  and  departments 
where  the  lands  were  originally  entered  or  sold  by  the  gov- 
ernment, *  *  *  shall  be  concentrated  in  the  ofiice  of 
the  Auditor  of  State,"  etc.  See,  also,  Acts  1844,  pp. 
93,  103. 

The  appellant  introduced  in  evidence  a  certificate  of 
the  acting  commissioner  of  the  general  land  ofiice,  dated 
August  14,  1835,  certified  by  the  Auditor  of  State,  in 
which  the  acting  commissioner  certified  that  prior  to  the 
year  1831,  section  thirty-one,  township  thirty-eight  north, 
range  four  west,  comprising  635.12  acres,  was  selected  by 
the  commissioners  appointed  under  a  law  of  the  State  of 
Indiana  to  select  the  lands  granted  by  the  treaty  of  1826 
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and  the  act  of  congress  of  March  2,  1827,  above  men- 
tioned, and  which  were  not  sold  by  the  United  •  States 
prior  to  the  passage  of  the  act  of  congress  of  March  2, 
1831,  entitled  "An  act  confirming  the  selection  heretofore 
made  of  lands  for  the  construction  of  the  Michigan  Koad, 
in  the  State  of  Indiana,"  4  Stat,  at  Large,  p.  473. 

We  know  that  the  section  designated  in  this  certificate 

is   in  the  southwest   comer  of  the   township   designated, 

while  the  land  here  in  question,  in  section  twenty- 

5.  eight  of  the   same   township,   is  the   third  section 
eastward  from  the  western  boundary  of  the  town- 
ship and  in  the  second  tier  of  sections  from  the  southern 
boundary  of  the  township. 

We  also  know  that  both  of  these  sections  and  the  city 

of  Michigan  City^are  situated  on  the  southeastern  portion 

of  Lake  Michigan,  far  within  or  northward  from 

6.  the  ten-mile  line  running  eastward  from  the  south- 
em    extreme    of    Lake    Michigan,    and    therefore 

within  and  part  of  the  territory  ceded  to  the  United 
States  by  the  first  article  of  the  treaty.  By  .the  same  ar- 
ticle the  Pottawatomies  ceded  their  right  to  all  the  land 
through  which,'  by  the  state  statutes,  it  was  directed  that 
the  Michigan  Road  should  be  surveyed  and  opened,  for 
a  considerable  distance  north  of  Logansport  and  the  Wa- 
bash river.  They  had  previously,  in  1818,  ceded  to  the 
United  States  all  their  claim  in  the  country  south  of  the 
Wabash  river.  See  Senate  Document  (Vol.  35)  No.  452, 
Indian  Affairs,  Laws  and  Treaties  (Vol.  2),  p.  117;  7 
Stat,  at  Large  (Indian  Treaties),  p.  185. 

The  statement  in  Hamilton  v.  State  (1886),  106  Ind. 
361,  cited  by  the  appellant,  that  by  this  treaty  of  1826 
the  Indians  ceded  to  the  United  States  "a  strip  of  land 
100  feet  wide,  commencing  at  Lake  Michigan  and  extend- 
ing by  way  of  Indianapolis  to  the  Ohio  river,"  etc.,  is 
not  wholly  accurate,  though  the  inaccuracy  does  not  affect 
the  decision.     There  is  nothing  in  that  case  indicating  an 
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opinion  that  the  adjoining  proprietors  had  not  title  to 
the  soil  to  the  middle  line  of  the  road.  The  right  of  the 
Pottawatomies  to  the  lands  on  Lake  Michigan  westward 
of  those  ceded  by  the  treaty  of  1826,  and  to  the  lands  inter- 
vening between  the  northern  and  the  southern  lands  ceded 
by  that  treaty,  was  ceded  to  the  United  States  by  subse* 
quent  treaties,  in  one  of  which,  made  October  26,  1832, 
a  portion  of  the  Michigan  Road  was  designated  as  one  of 
the  boundary  lines.  Senate  Document,  supra,  p.  268;  7 
Stat,  at  Large  (Indian  Treaties),  p.  394.  The  appellant 
attempted  to  prove  by  oral  evidence  that  the  locus  in  quo 
was  by  reputation  the  Michigan  Road  contemplated  by 
the  treaty  and  statutes.  Whether  the  existence  of  the  par- 
ticular highway  so  named  and  so  running  between  par- 
ticular, widely  separated  termini  may  be  so  proved,  and 
whether,  if  so  provable,  the  testimony  of  the  witnesses 
introduced  went  to  the  extent  intended,  we  will  not  exam- 
ine or  decide;  for  the  determination  of  such  questions  in 
the  affirmative  would  not  settle  in  favor  of  the  appellant 
the  further  one  whether  the  ownership  of  the  fee  was  in 
the  adjoining  proprietor. 

The  contention  on  behalf  of  the  appellant  assumes  that 

there  was  ceded  by  the  Indians  to  the  general  government, 

and  by  it  transferred  to  the  State  of  Indiana,  a 

7.     strip  of  land  100  feet  in  width  from  the  shore  of 

Lake  Michigan  to  the  Wabash  river,  the  title  to 

which  strip  of  land  in  fee  simple  still  is  held  by  the  State. 

For  the  lands  ceded  by  the  first  article  of  the  treaty  of 
1826  a  consideration. by  way  of  a  promised  annuity  and 
of  goods  furnished  was  provided  in  articles  three  and  four, 
and  the  second  article  containing  the  cessions  for  the  road 
expressed  therefor  a  separate  consideration;  but  assum- 
ing that  the  United  States  and  the  State  of  Indiana  be- 
came bound  to  construct  such  a  road  from  Lake  Michigan 
to  the  Ohio  river  with  the  proceeds  of  the  sections  of  land 
provided  for  such  purpose,  there  was  an  obligation  upon 
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the  grantees  to  provide,  out  of  the  territory  ceded,  the 
necessary  strip  of  land  for  the  location  of  the  road  through 
that  territory,  and  also  to  procure  the  necessary  land  for 
the  location  of  the  road  100  feet  in  width  from  the  Wabash 
river  to  the  Ohio  river;  and  there  was  also  an  obligation 
on  the  part  of  the  Pottawatomies  to  permit  the  location 
of  the  road  of  the  same  width  through  the  intermediate 
territory  not  ceded  by  them,  if  when  it  was  located  and 
opened  they  still  retained  such  territory;  and  if  at  the 
time  of  such  location  and  opening  such  intermediate  ter- 
ritory had  passed  by  cession  to  the  United  States  or  the 
State  of  Indiana,  such  obligation  to  provide  the  necessary 
land  for  the  road  would  be  imposed  upon  the  United  States 
or  the  State. 

By  a  joint  resolution  of  the  General  Assembly,  January 
29,  1831  (Acts  1831,  p.  189),  the  cause  of  the  second 
survey  and  relocation  of  the  road  is  indicated  to  have  been 
the  impracticability  of  making  the  road  as  first  surveyed 
through  the  Kankakee  swamps;  and  it  was  said:  "Inas- 
much as  the  location  of  said  road,  as  above  ceded 
and  authorized,  would  necessarily  be  made  through  the 
lands  purchased  by  said  treaty,  by  the  United  States,  of 
said  Pottawatomie  tribe,  and  especially  through  the  ten- 
mile  purchase,  named  in  the  latter  clause  of  the  first  ar- 
ticle thereof,  the  southern  line  of  which  would  otherwise 
entirely  exclude  the  road  from  Lake  Michigan,  this  Gen- 
eral Assembly  feel  constrained  to  assert,  as  their  right, 
the  privilege  of  locating  and  making  said  road,  on  the 
most  suitable  and  practical  route,  from  Lake  Michigan, 
by  way  of  Indianapolis,  to  the  Ohio  river,  and  of  apply- 
ing 100  feet  wide  of  land,  on  which  to  locate  the  same,  as 
well  as  one  section  of  contiguous  land,  for  the  construction 
of  the  road,  selecting  the  same,  as  from  the  location  of 
said  road,  this  State  would  be  fully  entitled  to,  from  the 
lands  so  being  on  the  route,  and  lying  contiguous  thereto, 
whether  the  same  should  have  remained  as  the  property 
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of  said  tribe  of  Indians  after  said  treaty,  or  were,  by  the 
provisions  thereof,  ceded  to  the  United  States,"  etc.  No- 
tice was  directed  to  the  fact  that  some  of  the  lands  on  the 
new  route  had  been  sold  by  the  general  government,  and 
claim  was  made  to  the  general  government  for  lands  which 
had  been  selected  on  the  new  route  by  the  State's  commis- 
sioners, and  the  payment  to  the  State  of  the  proceeds  of 
those  sold  by  the  general  government.  Accordingly,  by 
an  act  of  congress  of  March  2,  1831  (4  Stat,  at  Large,  p. 
473),  the  selections  and  locations  theretofore  made  by 
this  State  of  the  Michigan  Road  lands,  so  far  as  they 
might  remain  unsold,  were  sanctioned  and  confirmed;  and 
it  was  provided  that  other  public  lands  in  Indiana,  in 
lieu  of  those  already  sold,  should  be  selected  imder  the 
same  authority  under  which  the  original  locations  were 
made,  etc. 

There  is  no  evidence  of  any  grant  from  the  United 
States  to  the  State  of  any  strip  of  land  100  feet  wide,  in 
any  locality,  except  the  turning  over  of  the  cession  made 
in  the  second  article  of  the  treaty  to  the  State  by  the  acts 
of  congress  to  which  we  have  referred.  In  designating 
the  manner  in  which  the  lands  donated  by  the  treaty  and 
the  act  of  congress  to  open  the  road  should  be  selected  and 
surveyed  by  the  commissioners  appointed  by  the  General 
Assembly,  if  the  general  government  should  refuse  to  sur- 
vey them,  the  commissioners  were  directed  by  the  act  of 
1830  to  proceed  to  select  and  survey  the  land  "into  sec- 
tions, in  the  manner  and  form  that  the  lands  of  the  United 
States  are  surveyed  and  laid  off."  The  only  section  of 
the  selection  of  which  the  appellant  has  been  able  to  fur- 
nish evidence  was  a  section  designated  as  in  a  regular 
congressional  survey,  which  is  situated  more  than  two 
miles  southwestward  from  the  locus  in  quo.  If  the  road 
was  located  in  that  section  by  the  survey  authorized  in 
1828,  and  adopted  in  1830,  and  mentioned  in  the  joint 
resolution  of   1831,   such  location  was  changed,   possibly 
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pursuant  to  the  authority  in  the  act  of  February  2,  1832, 
to  make  alteration  at  Michigan  City,  a  town  then  lately 
laid  off  at  the  termination  of  the  road  on  Lake  Michigan, 
so  as  to  enter  Michigan  street  and  pass  along  the  same 
and  Wabash  street  in  said  town.  The  Iocils  in  quo  is  a 
part  of  Michigan  street  within  the  corporate  limits  of 
Michigan  City,  but  when  it  was  included  therein  is  not 
shown  by  the  evidence.  The  statutes  to  which  we  have 
referred  provided  for  discretionary  alterations  within  the 
sections  of  land  selected  and  surveyed  for  the  road  and 
through  other  lands  with  the  consent  of  the  owners,  and 
in  the  portion  between  Logansport  and  the  lake  the  com- 
missioner was  authorized  to  receive  relinquishments  to  the 
State  "for  the  use  of  the  road  the  width  of  100  feet  for 
said  road;"  and  in  locating  the  road  between  Madison 
and  Greensburgh,  the  commissioners  were  required  to  take 
releases  of  damages  of  the  persons  through  whose  land  the 
road  ran.  Provision  was  made  for  the  sale  of  the  selected 
lands  through  which  the  road  ran  by  half -quarter  sections, 
no  provision  being  made  for  special  exception  of  the  strip 
on  which  the  road  ran ;  and  there  is  no  evidence  before  us 
that  any  such  special  exception  of  that  strip  was  made  in 
any  patent  or  any  deed  of  conveyance. 

The  appellant  seeks  to  have  declared,  with  reference  to 
this  particular  road,  a  distinction,  which,  if  allowed,  would 
be  contradictory  of  the  presumption  of  the  common  law 
relative  to  the  soil  of  highways. 

By  the  law  of  Rome  and  of  those  states  in  which  the 
principles  of  the  civil  law  have  obtained,  the  soil  of  a  pub- 
lic road,  a  highway,  is  declared  to  be  public  prop- 
8.  erty.  The  doctrine  seems  to  have  had  support  upon 
the  reason  that  such  roads  were  made  by  the  direct 
action  of  the  supreme  government,  on  the  public  domain, 
at  the  cost  of  the  public  treasury.  See  the  arguments  of 
counsel  in  Wetmore  v.  Story  (1856),  22  Barb.  414,  433, 
and  in  Renthorp  v.  Bourg  (1816),  4  Martin  (La.)  *97. 
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Where  the  land  of  a  highway  belonged  to  the  government, 
and  not  to  the  owners  of  the  adjacent  lands,  a  deed  bound- 
ing the  lands  upon  such  highway  was  held  to  carry  only 
to  the  roadside.  Dunham  v.  Williams  (1867),  37  N.  Y. 
251.  That  case  applied  the  rule  of  the  civil  law,  which 
prevailed  in  the  Dutch  colony,  to  the  case  of  an  ancient 
highway. 

In  Hines  v.  Kingston  Coal  Co.   (1898),  186  Pa.  St. 

43,  40  Atl.  151,  it  was  held  that,  where  the  state  grants 

lands  to  abut  on  a  public  highway,  the  title  of  the 

9.  grantee  extends  to  the  middle  of  the  highway,  as 
in  case  of  ordinary  private  grants. 

In  City  of  Duhuque  v.  Moloney  (1859),  9  Iowa  460, 
74  Am.  Dec.  358,  the  government  of  the  United  States 
having  laid  out  the  town  of  Dubuque,  and  a  person  having 
become  a  purchaser  of  a  lot  adjoining  one  of  the  streets, 
and  having  received  a  patent  from  the  United  States  there- 
for, it  was  held  that  he,  and  not  the  city,  took  the  legal 
title  to  the  soil  to  the  center  of  the  street,  subject  to  the 
public  easement.  The  court,  in  support  of  its  holding, 
quoted  the  following  from  3  Kent's  Comm.,  *433:  "The 
established  inference  of  law  is,  that  a  conveyance  of  land 
bounded  on  a  public  highway  carries  with  it  the  fee  to 
the  center  of  the  road,  as  part  and  parcel  of  the  grant. 
The  idea  of  an  intention  in  a  grantor  to  withhold  his  in- 
terest in  a  road  to  the  middle  of  it,  after  parting  with  all 
his  right  and  title  in  the  adjoining  land,  is  never  to  be 
presumed.  It  would  be  contrary  to  the  imiversal  prac- 
tice." See  Cox  v.  Louisville,  etc.,  R.  Co,  (1874),  48  Ind. 
178,  188. 

In  Terre  Haute,  etc.,  R.  Co.  v.  Scott  (1881),  74  Ind. 
29,  certain  lots  in  question  were  part  of  a  tract  of  land 
donated  by  the  United  States  to  the  State  of  Indiana  as 
a  site  for  a  permanent  seat  of  government  for  the  State. 
The  town  of  Indianapolis  was  laid  out  by  the  State,  and 
included  said  lots,  abutting  on  Kentucky  avenue,  within 
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said  tract  The  lots  were  sold  and  conveyed  by  the  State 
throngh  its  proper  agents  to  one  White,  -  from  whom  a 
party  to  the  action  derived  title.  It  was  said  by  the  court : 
"In  laying  out  the  town,  of  Indianapolis,  making  and  filing 
maps  as  required  by  law,  the  State  vested  in  the  town  for 
the  use  of  the  public  such  rights  to,  and  interest  in,  the 
streets  and  alleys  of  the  town  as  would  have  vested  in  it 
had  any  citizen  been  the  proprietor  and  laid  out  the  town 
in  the  same  way.  And  the  deed  to  White  gave  him  just 
such  rights  to,  and  interest  in,  the  streets  upon  which  the 
lots  conveyed  abutted,  as  would  a  like  deed  made  by  any 
other  party  who  might  have  been  the  proprietor  of  the 
town." 

An   examination   of   the   statutes   enacted    contempora- 
neously with  those  relating  to  the  Michigan  Road  will  dis- 
close that  much  of  the  legislation  of  that  period 

10.  related  to  the  location,  opening  and  improvement 
of  public  roads,  and  that  by  statutes  too  numerous 
for  special  citation  it  was  the  constant  practice  to  cause 
the  location  and  opening  and  improvement  of  what  were 
called  state  roads  by  commissioners  appointed  by  the  Gen- 
eral Assembly,  and  to  provide  for  the  payment  of  the  ex- 
penses pertaining  thereto  through  appropriations  made  by 
the  Greneral  Assembly  from  the  state  treasury. 

Whatever  may  be  said  of  the  decisions  of  our  courts 
relating  to  the  rights  of  oveners  of  land  abutting  upon  the 
canals  of  this  State,  those  decisions  proceed  upon  construc- 
tions placed  upon  the  statutes  relating  to  canals;  and  in 
the  case  before  us  we  have  to  consider  other  statutes. 

The  road  here  in  question  was  surveyed,  opened  and 
established  upon  lands,  the  title  to  a  portion  of  which 
was  recognized  as  belonging  to  the  Indians,  while  the 
title  to  other  portions  was  in  the  United  States  or  the 
State  of  Indiana,  and  the  title  to  other  lands  was  in  in- 
dividual proprietors,  and  some  portions  of  the  road  were 
upon  previously  established  public  roads.     Where  it  was 
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established  upon  private  lands  it  is  to  be  presumed  that 
consent  was  obtained  or  there  was  acquiescence. 

We  find  no  occasion  for  supposing  that  it  was  not  from 
the  beginning  intended  that  the  road  should  have,  when 
opened  and  constructed,  the  character  of  other  state  roads 
as  to  the  ownership  of  the  soil  of  the  way.  It  seems  to 
have  always  been  considered  and  intended  that  the  cession 
of  the  strip  100  feet  wide  for  a  road  was  a  cession  of  a 
public  easement,  through  portions  of  sections  of  land  as 
surveyed  by  the  United  States,  or  by  the  State  in  the  usual 
and  established  manner  in  which  the  surveys  of  the  gen- 
eral government  were  made. 

There  can  be  no  dispute  concerning  the  portion  of  the 
road  between  Madison  and  Indianapolis,  and  there  is  no 
indication  of  an  intent  of  the  legislature  that  the  State 
should  have  a  greater  interest  in  one  portion  of  the  road 
than  in  another.  As  to  those  portions  in  the  northern  part 
of  the  State  where  the  road  was  opened  through  lands  al- 
ready granted  by  the  United  States  to  private  owners,  with 
or  without  their  express  consent,  there  is  no  indication 
that  a  greater  interest  than  a  public  easement  was  appro- 
priated; and  where  the  State  o\vned  both  the  road  and  the 
abutting  lands,  and  conveyed  the  latter  to  individual  pur- 
chasers, they,  upon  the  principles  of  the  common  law 
recognized*  generally  in  England  and  the  United  States, 
would  take  the  fee  to  the  middle  line  of  the  road. 

The  appellant,  instead  of  introducing  available  evidence 
of  the  original  circumstances  as  matters  of  fact,  has  seen 
fit  to  insist  earnestly  and  with  apparent  seriousness  that 
we  should  take  notice  judicially  that  the  State  is  the  owner 
in  fee  of  the  locus  in  quo  because  of  its  being,  as  claimed, 
a  part  of  the  Michigan  Road;  and  because  of  this  serious 
insistence  we  have  taken  considerable  space — perhaps 
more  than  necessary — in  the  examination  of  the  matter 
so  proposed. 

Judgment  affirmed. 
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State,  ex  rel.  Richeson,  v.  Richeson. 

m 

[No.  5,626.     Filed  October  26,  1905.] 

1.  Bastardy. — Subsequent  Marriage  of  Parties. — Legal  Result — 
Where  relatrix  in  a  bastardy  case  and  defendant  marry,  such 
bastardy  case  permanently  abates,    p.  375. 

2.  Marriage.  —  Fraudulent.  —  Statutes.  —  Under  §7298a  Bums 
1901,  Acts  1895,  p.  167,  §1,  a  male  person,  guilty  of  bastardy  or 
seduction,  who  marries  the  female  concerned  and  who,  without 
just  cause,  deserts  her  or  mistreats  her  within  two  years,  is 
liable  to  a  penalty  in  her  favor  in  a  sum  not  less  than  $200. 
p.  375. 

3.  Same. — Fraudulent. — Evidence. — ^Where  defendant,  in  a  prose- 
cution for  a  fraudulent  marriage,  marries  the  relatrix — a  child 
of  fourteen — assuring  her  that  he  would  live  with  her  and  take 
care  of  her  and  their  child,  and  at  the  end  of  two  weeks,  without 
cause,  deserts  her,  leaving  her  without  support,  he  is  guilty  of 
a  fraudulent  marriage,    p.  376. 

4.  New  Trial. — Grounds. — Statutes. — Under  §568  Bums  1901, 
§559  R.  S.  1881,  eight  reasons  are  given  for  a  new  trial,  and 
unless  the  complaining  party  specifies  one  of  such,  his  motion 
therefor  must  be  overruled,    p.  377. 

6.  Same. — "Contrary  to  the  Evidence." — ^A  motion  for  a  new  trial 
because  the  decision  is  ''contrary  to  the  evidence,"  presents  no 
question,    p.  378. 

6.  Same. — "Contrary  to  Law." — Surplusage. — ^A  motion  for  a 
new  trial  because  the  decision  is  "contrary  to  law  in  this:  that 
the  amount  of  recovery  is  too  small,"  presents  no  question  as  to 
the  amount  of  recovery,  the  clause,  ''in  this :  that  the  amount  of 
recovery  is  too  small,"  being  regarded  as  surplusage,     p.  378. 

7.  Same.— ^Recovery  too  Small. — Fraudulent  Marriage. — ^A  motion 
for  a  new  trial  in  a  fraudulent  marriage  prosecution  because 
the  amount  of  recovery  was  too  small,  presents  no  question, 
such  reason  being  applicable  only  in  contract  actions  or  for 
injury  to  property  or  detention  thereof,     p.  378. 

8.  Same. — Fraudulent  Marriage. — A  motion  for  a  new  trial  be- 
cause (1)  "the  decision  is  contrary  to  the  evidence  in  this:  that 
the  amount  assessed  is  too  small;"  (2)  "the  decision  of  the 
court  in  fixing  the  amount  of  damages  is  too  small;"  (3)  "the 
court  abused  its  discretion  in  its  decision  in  this,  to  wit:  in 
making  the  amount  of  recovery  assessed  too  small"  should  be 
overruled,  being  without  the  statute  (§568  Bums  1901,  §559 
R.  S.  1881).    p.  378. 
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9.  Marriage. — Fraudulent. — Right  to  Fix  Penalty, — Statutes. — 
The  practice  in  cases  of  fraudulent  marriage  being  fixed  by 
ETtatute  (§7298d  Bums  1901,  Acts  1895,  p.  167,  §4)  to  conform  as 
nearly  as  possible  to  cases  of  bastardy,  and  by  §1004  Bums 
1901,  §992  R.  S.  1881,  the  court  is  given  the  exclusive  right  to 
assess  damages  in  bastardy  cases,  it  is  the  duty  of  the  trial 
judge  to  assess  the  damages  in  cases  of  fraudulent  marriages, 
p.  378. 

10.  New  Trial. — Fraudulent  Marriage. — Bastardy. — Damages. — 
As  in  cases  of  bastardy,  a  motion  for  a  new  trial  does  not  raise 
the  question  of  the  amount  of  damages  assessed  in  a  fraudulent 
marriage  case.    p.  379. 

11.  Trial. — Fraudulent  Marriage. — Damages. — Amount. — Motion 
to  Modify. — How  Questioned. — The  amount  of  the  damages  in 
a  case  of  fraudulent  marriage  can  be  questioned  only  by  an  ex- 
ception to  the  judgment  rendered  or  a  motion  to  modify  same, 
p.  380. 

12.  Marriage.  —  Fraudulent.  —  DawAiges. — Amount. — ^Where  de- 
fendant married  the  mother — ^fourteen  years  old— of  his  bas- 
tard child,  agreeing  to  live  with  her  and  take  care  of  her  and 
their  child,  but  deserted  her  at  the  end  of  two  weeks  providing 
no  support,  a  judgment  for  $200  is  inadequate,    p.  380. 

13.  Same. — Fraudulent. — Findings. — Judgment. — Discrepancy. — 
Appeal  and  Error. — Where  the  record  in  a  fraudulent  marriage 
case  shows  a  finding  for  $250  and  a  judgment  for  only  $200, 
the  Appellate  Court  will,  without  any  motion  therefor,  reverse 
the  judgment  below  and  order  judgment  on  such  finding,    p.  380. 

From  Greene  Circuit  Court;  Orion  B.  Harris,  Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
Frances  E.  Richeson,  against  Logan  Richeson.  From  a 
judgment  for  less  than  the  demand,  plaintiff  appeals.  Re- 
versed. 

Slinkard  &  Slinlcard,  for  appellant 
Cavins  &  Henderson,  for  appellee. 

Wiley,  C.  J. — This  was  an  action  to  recover  the  penalty 
provided  for  a  fraudulent  marriage  under  the  act  of  1895 
(Acts  1895,  p.  167,  §1,  §7298a  Burns  1901).  This  sec- 
tion reads  as  follows:  "That  any  male  person,  who  being 
at  the  time  under  or  liable  to  a  prosecution,  either  civil 
or  criminal,  for  seduction  or  bastardy,  fraudulently  enters 
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into  a  marriage  with  the  female  who  has  been  seduced  or 
who  is  the  mother  of  the  bastard  child,  with  the  intention 
thereby  to  escape  or  avoid  such  prosecution  or  the  con- 
sequences thereof,  and  who  within  two  years  after  such 
marriage,  without  just  cause,  shall  abandon  his  wife,  or 
who  shall,  within  such  time,  cruelly  and  inhumanly  mis- 
treat such  wife,  or  fail  and  neglect  to  make  reasonable 
provision  for  her  support,  shall  be  liable  to  an  action  for 
the  recovery  of  a  penalty  which  shall  in  no  case  be  less 
than  $200.  Section  two  of  that  act  (§7298b  Bums  1901) 
provides  that  such  action  shall  be  instituted  in  the  name  of 
the  State,  on  the  relation  of  the  wife.  By  section  four  of 
the  act  (§7298d  Burns  1901)  it  is  provided  that  the  action 
may  be  commenced  either  before  a  justice  of  the  peace  or 
in  the  circuit  court,  and  that  the  practice  in  such  cases  as 
to  the  execution  of  the  bond,  commitment  upon  failure 
to  give  bond,  trial,  judgment,  etc.,  "and  as  to  all  other 
matters,  shall  be  governed  by  the  laws  now  in  force  gov- 
erning prosecutions  for  bastardy." 

Prior  to  the  enactment  of  the  statute  under  considera- 
tion, as  now,  if  a. putative  father  of  an  illegitimate  child 
should   marry   its   mother,   it   absolved   him   from 

1.  liability  in  a  prosecution  for  bastardy.     If  after 
such  marriage  he  abandoned    her,    there    was  no 

remedy,'  but  a  double  wrong  without  redress.  In  such 
case  the  marriage  and  subsequent  abandonment  did  not 
right  the  original  wrong,  but  added  injury  to  disgrace, 
and  the  unfortunate  woman  was  left  remediless.  It  was 
to  remedy  this  evil  and  create  a  new  liability  that 
prompted  the  enactment  of  this  statute. 

Now,  a  man  who  has  seduced  an  innocent  woman,  and 

begotten  her  with  an  illegitimate  child,  while  he  may  avoid 

a  prosecution  for  bastardy  or  for  criminal  seduc- 

2.  tion  by  marrying  his  victim,  yet  if  he  does  this 
and  then  abandons  her  without  cause,  within  the 
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statutory  limit,  the  law  steps  in  and  says  he  must  respond 
in  damages,  which  shall  accrue  to  the  use  and  benefit  of 
the  wronged  woman  and  unfortunate  offspring  of  his  lust. 
Thus,  in  such  cases,  the  legislature  has  said  in  legal  con- 
templation that  the  man  who  is  guilty  of  these  wrongs  can 
not  avoid   Scylla  without   falling  into   Charybdis. 

Here,  the  relatrix  at  the  time  of  her  seduction  was  but 
fourteen  years  of  age — a  mere  child.     She  was  begotten 

with  an  illegitimate  child,  and  the  appellee  turned 
3.     his  back  upon  her.     She  appealed  to  the  law  for 

the  only  remedy  she  had,  and  in  the  name  of  the 
State  prosecuted  him  for  bastardy.  Pending  this  prosecu- 
tion he  sought  escape  from  its  consequences  by  asking  her 
to  marry  him.  When  she  expressed  doubt  as  to  whether 
he  would  live  with  her  and  take  care  of  her  and  her  child 
he  assured  her  that  he  would.  She  yielded  to  his  en- 
treaties and  they  were  married.  He  lived  with  her  for  two 
weeks,  and  then,  without  cause,  abandoned  her  and  her 
child,  and  has  never  lived  with  them  since,  and  has  in  no 
manner  provided  for  their  support.  It  is  clearly  mani- 
fest from  all  the  facts  and  circumstances  surrounding  this 
case  that  he  fraudulently  induced  her  to  marry  him  to 
avoid  the  prosecution  for  bastardy,  and  that  he  did  not 
intend  to  live  with  her  and  support  her  and  her  child. 
The  facts  present  a  deplorable  condition  of  moral  obliq- 
uity on  the  part  of  the  appellee.  Eor  all  this  wrong 
which  he  has  committed  against  her  there  can  be  no 
adequate  atonement  in  dollars  and  cents.  There  is  no 
legal  measure  by  which  the  extent  of  her  wrongs  can  be 
determined.  The  scales  of  justice  can  not  weigh  her  heart- 
aches and  sufferings,  and  there  is  no  panacea  that  can  al- 
leviate her  shame.  The  law  has  gone  only  so  far  as  to  pro- 
vide an  indemnity  for  the  benefit  of  the  wronged  mother 
and  wife  and  the  unfortunate  child. 
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The  only  question  which  counsel  for  appellant  have  dis- 
cussed is  that  the  award  of  damages  as  fixed  by  the  court 
was  erroneous   in  that  it  was  too  small.      If  the 

4.  judgment  is  reviewable  on  appeal  on  account  of 
the  smallness  of  the  amount  of  recovery,  it  must 
be  because  the  question  is  properly  presented  by  the  motion 
for  a  new  trial.  The  causes  for  which  a  new  trial  may 
be  granted  are  specifically  defined  by  statute,  and  unless 
the  party  aggrieved  brings  himself  within  the  statute,  he 
is  without  remedy.  The  statute  specifies  eight  reasons 
for  which  a  new  trial  may  be  granted  upon  proper  appli- 
cation by  the  party  applying  therefor.  §568  Bums  1901, 
§559  R.  S.  1881.  The  fifth  subdivision  of  that  section 
provides  that  a  new  trial  may  be  granted  on  account  of 
"error  in  the  assessment  of  the  amount  of  recovery, 
whether  too  large  or  too  small,  where  the  action  is  upon 
a  contract  or  for  the  injury  or  detention  of  property." 
Tinder  the  sixth  subdivision  of  that  section,  a  new  trial 
may  be  awarded  on  the  ground  that  the  verdict  or  decision 
is  not  sustained  by  sufficient  evidence,  or  is  contrary  to 
law.  Of  the  eight  reasons  for  which  a  new  trial  may  be 
granted  under  the  statute,  the  two  just  specified  are  the 
only  ones  which  have  any  application  here. 

In  appellant's  motion  for  a  new  trial  six  reasons  are 
assigned:  "(1)  The  decision  of  the  court  is  contrary  to 
the  evidence  in  this:  that  the  amount  of  recovery  is  too 
smalL  (2)  The  decision  of  the  court  is  contrary  to  law 
in  this:  that  the  amount  of  recovery  is  too  small.  (3) 
The  decision  of  the  court  is  erroneous,  and  there  is  an 
error  in  the  assessment  of  the  amount  of  the  recovery,  in 
this :  that  the  amount  of  recovery  assessed  is  too  small. 
(4)  The  decision  is  contrary  to  the  evidence  in  this: 
that  the  amount  assessed  is  too  small.  (5)  That  the  de- 
cision of  the  court  in  fixing  the  amount  of  damages  is  too 


378        APPELLATE  COUET  OF  INDIANA, 

State,  ex  rel.,  v.  Richeson — 36  Ind.  App.  373. 

small.  (6)  The  court  abused  its  discretion  in  its  decis- 
ion in  this,  to  wit:  in  making  the  amount  of  recovery  as- 
sessed too  small." 

To  assign  as  a  reason  in  a  motion  for  a  new  trial  that 

"The  decision  of  the  court  is  contrary  to  the  evidence," 

is  not  recognized  by  the  statute,  and  hence  pre- 

5.  sents  no  question  for  review.     Louisville,  etc.j  R. 
Co.  V.  RenicJcer  (1893),  8  Ind.  App.  404;  Allen 

V.  Indianapolis  Oil  Co.  (1901),  27  Ind.  App.  158;  Hubbs 
V.  State,  ex  rel.  (1898),  20  Ind.  App.  181. 

In    the  second    reason    for  a  new  trial  appellant  has 

stated  a  statutory  ground  therefor,  in  that  the  "decision 

of  the  court  is  contrary  to  law."    The  latter  clause, 

6.  "in  this :  that  the  amount  of  recovery  is  too  small," 
may  be  regarded  as  surplusage.     This  reason,  how- 
ever, does  not  raise  the  question  of  the  amount  of  re- 
covery.    It  is  not  contended  that  the  decision  was  im- 
properly affected  by  errors  of  law  occurring  at  the  triaL 

The  third  reason  assigned  for  a  new  trial,  which 

7.  appears   above,   comes  within  the   fifth  clause  of 
§568,  supra;  but  that  clause  only  applies  where 

the  action  is  upon  a  contract,  or  for  the  injury  or  deten- 
tion of  property.  This  is  not  such  an  action,  and  hence  the 
reason  assigned  does  not  bring  before  us  the  amount  of  the 
recovery. 

The  fourth,  fifth  and  six  reasons  assigned  for  a 

8.  new  trial  are  unknown  to  the  statute,  and  must  be 
disregarded. 

The  statute  under  which  this  proceeding  is  prosecuted, 

as  we  have  previously  seen,  provides  that  the  practice  in 

actions   thereunder   as  to  certain   specified   things, 

9.  and  generally,  in  regard  to  all  other  matters,  shall 
be  governed  by  the  laws  governing  prosecutions  for 

bastardy.  By  §1004  Burns  1901,  §992  R.  S.  1881,  the 
right  to  fix  the  amount  which  a  defendant  in  a  bastardy 
prosecution  ought  to  pay  is  lodged  with  the  court,  and  not 
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with  the  jury.  This  provision,  so  far  as  practicable,  must 
control  in  prosecutions  under  the  statute  involved,  and  it 
is  the  duty  of  the  court  to  fix  the  amount  of  the  recovery, 
though  the  trial  is  had  by  jury.  Latshaw  v.  State,  ex  rel. 
(1901),  156  Ind.  194.  The  statute  in  a  proceeding  of 
this  character  does  not  specify  how  or  by  whom  the  amount 
of  the  recovery  shall  be  determined,  but,  under  the  author- 
ity just  cited,  that  becomes  the  sole  province  of  the  trial 
court. 

In' the  case  of  Mcllvain  v.  State,  ex  rel.  (1881),  80 
Ind,  69 — a  bastardy  proceeding — one  of  the  causes  as- 
signed for  a  new  trial  was  that  the  amount  which 
10.  the  court  required  the  appellant  to  pay  the  relatrix 
for  the  support  and  maintenance  of  her  child  was 
excessive.  In  discussing  the  question  the  court  said: 
"In  the  first  place,  no  exception  was  taken  to  the  decision 
of  the  court  fixing  the  amount  to  be  paid  by  the  appellant 
to  the  relatrix,  and  hence  no  question  was  reserved  upon 
that  decision.  In  the  next  place  the  fixing  of  the  amount 
to  be  so  paid  was  not  a  matter  occurring  at  the  trial,  but 
a  part  of  the  proceedings  and  judgment  of  the  court,  after 
the  trial  had  been  concluded.  *  *  *  However  ex- 
cessive, therefore,  the  amount  required  to  be  paid  may  have 
been,  the  decision  fixing  the  amount  afforded  no  cause  for 
a  new  trial."  To  the  same  effect  are  the  following  cases: 
Scott  V.  State,  ex  rel  (1885),  102  Ind.  277;  Hamilton  v. 
State,  ex  rel  (1889),  117  Ind.  348.  In  the  latter  case 
it  was  held  that  the  action  of  the  court  fixing  the  amount 
to  be  paid  by  the  defendant  in  a  bastardy  prosecution  is 
not  a  matter  occurring  at  the  trial,  but  a  part  of  the  judg- 
ment and  proceedings  of  the  court  after  the  trial  has  been 
concluded,  and  the  question  as  to  the  damages  being  ex- 
cessive can  not  be  raised  by  a  motion  for  a  new  trial.  By 
the  same  reasoning,  it  must  be  held  that  in  such  case  the 
question  of  the  smallness  of  damages  assessed  can  not  be 
raised  by  a  motion  for  a  new  triaL 
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In  this  case  trial  was  had  and  a  finding  for  appellant 

made  December  10,  1904.     On  the  22d  day  of  December 

following,  judgment  was  entered  fixing  the  amount 

11.  to  be  paid  by  appellee,  and  directing  that  it  should 
be  paid  in  instalments,  and  fixing  the  time  of  such 

payments.  No  exception  was  taken  to  the  judgment,  and 
no  motion  made  to  modify  it.  Under  the  authorities  cited, 
we  are  reluctantly  driven  to  the  conclusion  that  the  ques- 
tion as  to  the  amount  of  the  recovery  is  not  properly  pre- 
sented for  review. 

This  condition  of  the    record    is,    to    our    minds,    re- 
grettable, for  under  the  facts  and  circumstances  presented 
here,  as  disclosed  by  the  record,  the  amount  of  the 

12.  recovery  as  fixed  by  the  trial  court  is  wholly  in- 
adequate.    The  relatrix  is  in  the  early  bloom  of 

young  womanhood.  Her  life  has  been  clouded  by  the 
double  wrong  and  perfidy  of  the  appellee.  She  is  in  des- 
titute circumstances,  and  is  burdened  by  the  unfortunate 
offspring  of  appellee's  lust.  If  it  was  within  our  power, 
considering  the  condition  of  the  record,  we  would  remand 
the  cause,  and  direct  the  trial  court  to  enter  a  judgment 
in  such  sum  as  would,  as  far  as  possible,  provide  for  the 
support  and  maintenance  of  the  relatrix  and  her  child; 
but  this  we  can  not  do. 

Although  the  point  is  not  made,  we  discover  by  the  rec- 
ord that  the  court  found  for  the  appellee  in  the  sum  of 
$250,  but  entered  a  judgment  for  only  $200.   There 

13.  is    such    a    discrepancy   between    the    finding    and 
judgment  that  the  latter  ought  not  to  stand.     The 

judgment  is  therefore  reversed,  and  the  trial  court  is  di- 
rected to  enter  judgment  for  $250,  to  conform  to  the 
finding. 
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Standlet  V.  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company. 

[No.  5,434.     Filed  October  26,  1905.] 

Appeal  and  Error. — Bill  of  Exceptions, — F^ailure  to  Contain  All 
of  the  Evidence, — Peremptory  Instructions. — Alleged  error  in 
the  giving  of  a  i>eremptory  instruction  for  defendant  can  not 
be  considered  on  appeal  where  the  bill  of  exceptions  fails  to 
include  a  map  used  by  the  parties  on  the  trial  of  the  cause 
wherein  the  father  of  a  boy  six  years  old  sued  a  railroad  com- 
pany for  damages  for  its  negligent  killing  of  such  boy. 

From  Boone  Circuit  Court;  T.  J.  Terhune,  Special 
Judge. 

Action  by  Lee  Otis  Standley  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway  Company.  From 
a  judgment  for  defendant,  plaintiflF  appeals.     Affirmed, 

Patrick  H,  Dutch,  Noah  Loughrun,  A,  Wilhoit  and  A. 
J.  Shelby,  for  appellant. 

L,  J.  Hackney,  John  T,  Dye  and  8,  M,  Ralston,  for 
appellee. 

Robinson,  J. — Action  by  appellant  for  damages  for  the 
death  of  his  infant  son  through  appellee's  alleged  negli- 
gence. At  the  conclusion  of  appellant's  evidence  the  court 
directed  a  verdict  for  appellee.  This  action  of  the  court 
is  the  only  question  argued. 

Appellee's  road  runs  east  and  west  through  the  town  of 
Hazelrigg,  crossing  a  public  highway.  On  the  day  in 
question  appellant's  son,  six  years  and  nine  months  old, 
started  to  go  across  the  crossing  on  the  highway,  but  was 
prevented  by  a  freight-train  standing  on  a  side-track  across 
the  highway,  the  engine  being  about  sixty  feet  east  of  the 
crossing.  The  boy  went  east  and  passed  around  in  front 
of  the  engine,  and  soon  thereafter  was  struck  and  killed 
by  a  passenger-train  on  the  main  track.  The  question  we 
are  asked  to  determine  is  whether  the  evidence  authorized 
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the  court  to  give  the  peremptory  instruction.  To  do  this 
the  record  should  contain  all  the  evidence  given  upon  the 
trial.  The  relative  position  of  appellee's  tracks,  buildings 
adjacent  to  the  right  of  way  and  the  highway,  and  all  the 
physical  conditions  existing  at  the  place  and  time  of  the 
injury,  were  matters  important  and  essential  in  determin- 
ing whether  the  boy,  when  struck,  was  a  trespasser  upon 
appellee's  tfack.  Throughout  the  case  use  seems  to  have 
been  made  of  a  map  or  plat  of  the  place  and  its  surround- 
ings. This  map  has  not  been  brought  into  the  record,  and 
many  of  the  answers  of  the  witnesses  are  not  intelligible 
without  it.  Many  of  the  questions  asked  the  witnesses  are 
incomplete  without  the  map.  The  map  was  made  a  part 
of  the  questions  and  answers.  It  is  true  the  map  was  first 
used  by  counsel  for  appellee  in  the  cross-examination  of 
appellant's  first  witness,  but  without  objection,  and  after- 
wards the  same  map  seems  to  have  been  used  by  coimsel 
on  each  side.  All  the  matters  in  connection  with  which 
the  map  was  used  could  have  been  clearly  expressed  in 
words  by  the  witnesses.  It  was  not  a  case  where  a  map  or 
plat  was  necessary.  But  it  was  used,  and  used  in  a  way 
that  it  became  a  part  of  the  evidence  that  went  to  the  jury. 
It  is  manifest  from  reading  the  record  that  all  the  evidence 
given  upon  the  trial  has  not  been  brought  up  on  appeal. 
Consolidated  Stone  Co.  v.  Summit  (1899),  152  Ind.  297; 
South  Bend,  etc.,  Co.  v.  Oeidie  (1900),  24  Ind.  App. 
673. 

Judgment  afiinned. 


Kemp  et  al.  v.  Prather  et  ai* 

[No.  5,907.    Filed  October  26,  1905.] 

Appeal  and  Error. — Vacation  Appeal. — Parties, — Failure  to 
Include  All. — Jurisdiction. — The  Appellate  Court  has  no  juris- 
diction to  determine  the  merits  of  a  vacation  appeal  which  is 
taken  without  making  all  of  the  parties  to  the  judgment  below 
parties  to  the  appeal. 
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Kemp  V.  Prather-^6  Ind.  App.  382. 
From  Madison  Circuit  Court;  John  F.  McClure,  Judge. 

Petition  by  Leanna  Kemp  and  others  for  the  location 
of  a  highway,  against  which  William  B.  Prather  and  others 
remonstrate.  From  a  judgment  in  favor  of  remonstrants, 
petitioners  appeal.     Appeal  dismissed. 

Walter  Vermillion  and  Bagot  &  Bagot,  for  appellants. 
Kittinger  &  Diven,  for  appellees. 

Myees,  p.  J. — This  appeal  is  taken  from  a  judgment 
rendered  by  the  court  below  in  favor  of  appellees  and  four 
others,  ordering  and  directing  the  Board  of  Conmiission- 
ers  of  the  County  of  Madison  to  correct  its  record  in  the 
matter  of  a  certain  highway  petitioned  for  by  appellants, 
Leanna  Kemp  and  others. 

It  appears  from  the  record  in  this  case  that  appellants 
petitioned  said  board  of  commissioners  for  the  location  of 
a  certain  highway  in  said  county;  that  the  petition  was 
presented  at  the  April  term,  1902,  of  said  board,  and  there- 
after such  proceedings  were  had  before  said  board,  and 
over  the  several  remonstrances  filed  by  William  B.  Prather, 
Perry  Coy,  Alexander  W.  McClintock,  Benjamin  F.  Coy, 
Ferdinand  Lutz,  Sylvester  G.  Prather,  Dora  Coy,  Sanford 
M.  Coy  and  Mary  J.  Wise,  that  said  highway  was  ordered 
established;  that  on  July  25,  1902,  said  remonstrators  ap- 
pealed to  the  Madison  Circuit  Court  from  the  action  of 
said  board  in  establishing  said  highway.  In  June,  1903, 
and  while  said  appeal  was  pending,  William  B.  Prather, 
Benjamin  F.  Coy,  Dora  Coy,  Perry  Coy,  Sylvester  G. 
Prather,  Sanford  M.  Coy,  Mary  J.  Wise,  Ferdinand  Lutz 
and  Alexander  W.  McClintock  filed  with  said  board  of 
commissioners  a  motion,  asking  said  board  to  correct  its 
record  in  certain  particulars  with  reference  to  said  high- 
way, and  for  a  nun<:  pro  tunc  entry  to  make  it  speak  the 
truth.  This  motion  was  overruled  by  the  board.  There- 
upon the  makers  of  the  motion  appealed  from  this  action 
of  the  board  to  the  Madison  Circuit  Court,  where  the  mat- 
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ters  and  facts  set  forth  in  said  motion  were  tried,  resulting 
in  a  finding  and  judgment  in  favor  of  the  makers  of  the 
motion. 

In  this  appeal  Leanna  Kemp  and  twenty  others  appear 
as  appellants,  and  William  B.  Prather,  Alexander  W.  Mc- 
Clintock,  Benjamin  F.  Coy,  Sylvester  G.  Prather  and  Fer- 
dinand Lutz  appear  as  appellees  in  the  assignment  of  errors. 

A  motion  to  dismiss  this  appeal  is  made  by  appellees 
on  the  ground  that  this  court  has  no  jurisdiction  to  con- 
sider the  merits  of  this  cause,  because  all  the  parties  to 
the  final  judgment  are  not  before  this  court  Appellants 
have  not  favored  us  with  any  reason  why  appellees'  motion 
should  not  prevail,  nor  do  we  call  to  mind  any  theory 
authorizing  us  to  overrule  it.  This  is  a  vacation  appeal 
from  a  single  judgment  against  appellants  and  in  favor 
of  William  B.  Prather  and  eight  others,  only  five  of  whom 
are  named  in  the  assignment  of  errors  as  appellees.  This 
court  can  not  take  jurisdiction  in  vacation  appeals  to  pass 
upon  the  merits  of  a  cause  where  all  of  the  parties  in  whose 
favor  judgment  has  been  rendered  in  the  court  below,  or 
would  be  affected  by  a  disturbance  of  such  judgment  on 
appeal,  are  not  before  the  court  as  parties  in  the  assign- 
ment of  errors.  Kuhn  v.  American  Mut.  Life  Ins.  Co. 
(1903),  160  Ind.  356;  Kreuter  v.  English  Lake  Land  Co. 
(1902),  159  Ind.  372;  North  v.  Davkson  (1902),  157 
Ind.  610;  Capital  Nat.  Bank  v.  ^eid  (1900),  154  Ind. 
64;  Ex  parte  Sullivan  (1900),  154  Ind.  440;  Wilkinson 
V.  Vordermark  (1904),  32  Ind.  App.  633;  Paxton  v. 
Tyler  (1898),  20  Ind.  App.  455.  It  is  said  in  the  case 
of  Smith  V.  Fairfield  (1901),  157  Ind.  491:  "To  give 
this  court  jurisdiction  of  an  appeal  taken  in  vacation  the 
assignment  of  errors  must  contain  the  full  names  of  all 
parties  affected  by  the  judgment,  since  we  have  no  power 
to  disturb  a  joint  judgment  without  disturbing  it  as  to  all, 
and  have  no  jurisdiction  to  disturb  it  as  to  those  who  are 
not  parties  to  tlie  appeal ;"  citing  authorities. 
Appeal  dismissed. 
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Remsteb  et  al.,  Election  Commissioners,   v. 

Sullivan  et  al. 

[No.  5,928.     Filed  October  31,  1905.] 

1.  Elections.  —  Petitions.  —  School  Commissioners. — Statutes. — 
Under  §3904x  et  seq.  Bums  1901,  Acts  1899,  p.  434,  and  the 
amendatory  act  of  1903  (Acts  1903,  p.  5)  candidates  for  the 
office  of  school  commissioner  can  not  be  nominated  by  political 
parties  but  must  be  designated  by  petition  of  not  less  than  300 
householders  of  the  municipality,    p.  392. 

2.  Same. — City  Comptroller. — City  Board  of  Election  Commis' 
sioners. — Statutes. — Under  §3656  Burns  1905,  Acts  1903,  p.  5, 
§1,  it  is  the  duty  of  the  city  comptroller  to  certify  the  nomina- 
tions for  school  commissioners  to  the  city  board  of  election  com- 
missioners,   p.  394. 

3.  Same. — Statutes. — Construction. — Statutes  affecting  the  right 
of  franchise  should  be  liberally  construed,  but  the  provisions 
thereof  should  be  substantially  complied  with.    p.  396. 

4.  Same. — Right  of  Franchise. — Every  voter  in  a  republic  has 
the  legal  right  to  cast  one  ballot  for  the  candidate  of  his  choice, 
provided  such  candidate's  name  is  legally  on  the  ballot,    p.  397. 

5*  Same. — Nominations. — Designation  of  Office. — Where  nomina- 
tions are  by  petition,  such  petition  must  state  the  office  for 
which  such  nomination  is  made.     p.  397. 

6.  Pleading.  —  Complaint.  —  Injunction.  —  Elections.  —  Nomina^ 
tions. — Ballots. — A  complaint  showing  that  defendant  city 
board  of  election  commissioners  is  threatening  to  print  upon 
the  official  ballots  the  names  of  all  of  the  candidates  for  school 
commissioner  without  designating  for  what  terms  such  candi- 
dates are  running  is  good,  since  it  shows  a  violation  of  the  re- 
quirements of  §3656  Bums  1905,  Acts  1903,  p.  5,  §1.    p.  397. 

7.  Elections. — Statutes. — City  Board  of  Election  Commission- 
ers.— The  city  board  of  election  commissioners  is  a  creature  of 
statute  whose  duties  are  wholly  ministerial,    p.  398. 

8.  Same. — City  Board  of  Election  Commissioners. — Right  to 
Designate  Offices  for  Nominees. — The  board  of  election  commis- 
sioners has  no  right  to  designate,  on  the  official  ballots,  for  what 
terms  nominees  for  school  commissioners  have  been  nominated, 
where  the  nominating  petitions  have  not  designated  for  what 
terms  they  are  nominated,    p.  398. 

9.  Pleading. — Answer. — Construction. — Elections. — Petitions  for 
Nominations. — Where  nominating  petitions  for  school  commis- 
sioner fail  to  state  what  terms  such  nominees  stand  for,  and 
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an  answer  shows  that  such  nominees  themselves  decided  for 
what  terms  they  would  stand,  but  such  answer  failed  to  show 
that  such  decision  was  made  before  forty  days  prior  to  the 
election,  such  answer  is  bad,  being  construed  most  strongly 
against  the  pleader,     p.  399. 

10.  Elections.  —  Petitions  for  Nominations,  —  AmendmentB,  — 
Petitions  for  nominations  can  be  withdrawn  and  amended  before 
the  final  day  for  filing  but  not  afterwards,     p.  400. 

11.  Same. — Certificates  of  Nominations, — Validity, — Rejection, — 
Where  the  statute  requires  petitioners  to  designate  in  their 
petition  for  what  office  their  nominee  stands,  and  they  fail  to 
do  so,  the  officer  with  whom  the  petition  should  be  filed  must 
reject  it.    p.  401. 

12.  Same. — Nominations, — Failure  to  Designate  Offices, — Where 
different  offices  are  to  be  filled,  or  different  terms  for  the  same 
office,  a  failure  to  show  for  which  office  or  term  the  vote  is 
intended  invalidates  the  ballot,    p.  403. 

13.  SAME.^Z>c/ecfit;e  Petitions, — Defective  Ballots, — ^Legal  bal- 
lots can  be  prepared  only  by  a  substantial  compliance  with  the 
laws  governing  nominations,  and  when  the  certificate  of  nomina- 
tion fails  to  state  the  office  or  term,  where  different  terms  are 
to  be  filled  at  the  same  election,  a  candidate  so  named  and 
placed  on  the  ballot  is  not  entitled  to  be  voted  for,  and  a  ballot 
cast  for  him  is  a  nullity,    p.  403. 

14.  Appeal  aKd  Error. — Moot  Qtiestions, — The  Appellate  Court 
will  not  decide  moot  questions,    p.  405. 

From  Superior  Court  of  Marion  County  (70,075) ; 
Vinson  Carter,  Judge. 

Suit  by  Patrick  Sullivan  and  another  against  Charles 
Remster  and  others  as  the  city  board  of  election  commis- 
sioners of  the  city  of  Indianapolis.  From  a  decree  for 
plaintiffs,  defendants  appeal.     Affirmed, 

Jameson,  Joss  &  Hay,  Charles  Remoter,  John  H.  Wil- 
son and  Howard  Young,  for  appellants. 

Joseph  T,  Markey  and  Hanna  &  Dailey,  for  appellees. 

Wiley,  C.  J. — The  record  in  this  cause  was  filed  on 
October  25,  1905,  and  on  the  joint  petition  of  the  parties 
the  cause  was  advanced. 

In  the  court  below  a  demurrer  to  appellees'  complaint 
was  overruled.     Appellants  answered  in  two  paragraphs, 
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to  each  of  which  a  demurrer  for  want  of  facts  was  ad- 
dressed and  sustained.  All  of  these  rulings  are  assigned 
as  errors. 

In  their  complaint  appellees  aver  that  they  are  male 
citizens  of  the  United  States,  and  for  more  than  five  years 
last  past  have  been  legal  residents  of  the  city  of  Indianap- 
olis and  are  legal  -householders  therein ;  that  the  appellants 
are  the  election  commissioners  for  the  city  of  Indianapolis 
for  the  municipal  election  to  be  held  Xovember  7,  1905; 
that  appellee  Sullivan  and  more  than  three  hundred  other 
householders  of  Indianapolis,  no  one  of  whom  has  signed 
the  petition  of  any  other  candidate  for  school  commissioner 
to  be  elected  at  such  election,  signed  and  acknowledged  be- 
fore a  notary  public  and  delivered  to  Jacob  P.  Dunn, 
comptroller  of  said  city,  more  than  forty  days  before  No- 
vember 7,  1905,  a  petition  in  writing  presenting  the 
name,  as  a  candidate  for  election  as  a  member  of  the  board 
of  school  commissioners  of  said  city,  of  John  H.  Emrich, 
who  is  more  than  twenty-five  years  of  age,  a  resident  of  the 
city  of  Indianapolis,  and  has  been  such  for  more  than  three 
years  last  past,  and  whom  such  petition  named  as  a  candi- 
date for  the  term  of  oflBce  of  school  commissioner  com- 
mencing January  1,  1908.  It  is  further  averred  that  ap- 
pellee Deem  and  more  than  three  hundred  other  household- 
ers of  Indianapolis,  no  one  of  whom  had  signed  a  petition 
for  any  other  candidate  for  school  commissioner,  signed 
and  presented  a  petition  to  the  comptroller,  duly  acknowl- 
edged, etc.,  similar  in  all  respects  to  that  above  indicated, 
naming  William  M.  Taylor  as  a  candidate  for  said  office, 
and  aver  facts  showing  his  eligibility  therefor,  for  the  term 
commencing  January  1,  1908;  that  more  than  forty  days 
before  November  7,  1905,  similar  petitions  -were  filed, 
signed  and  acknowledged  before  a  notary  public  by  more 
than  three  hundred  householders  of  said  city,  who  had 
signed  no  petition  for  other  candidates,  and  delivered  to 
said  comptroller,    presenting    the    names    of  Charles  W. 
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Moores,  Henry  C.  Sickels  and  Andrew  M.  Sweeney  as 
candidates  for  said  oflSce,  designating  said  three  persons 
as  candidates  for  the  term  commencing  January  1,  190G ; 
that  more  than  forty  days  before  the  date  of  the  election 
petitions  were  filed  by  more  than  three  hundred  household- 
ers of  said  city,  no  one  of  whom  had  signed  any  other 
petition,  presenting  the  names  of  Matthew  H.  Camden 
and  William  II.  Leedy  as  candidates  for  said  office  for  the 
term  commencing  January  1,  1906;  that  additional  peti- 
tions were  filed  forty  days  before  the  day  of  the  election 
by  more  than  three  hundred  householders,  no  one  of  whom 
had  signed  similar  petitions,  presenting  the  names  for  said 
office  of  Amelia  Keller  Buehler,  Julius  A.  Haag,  Joseph 
H.  Keller,  Charles  O.  Lowry,  Clarence  L.  Marlatt  and 
Frank  Morrison,  but  that  no  petition  in  behalf  of  any  of 
said  persons  last  named  "indicates  any  term  for  which 
such  persons  so  named  are  candidates."  It  is  then  alleged 
that  appellees  are  informed  and  believe,  and  charge  the 
fact  to  be,  that  all  the  persons  in  whose  behalf  petitions 
have  been  filed  as  candidates  for  school  commissioners  are 
eligible  to  said  office;  that  no  petition  for  the  nomination 
of  any  candidate  lias  been  acknowledged  before  any  notary 
public,  or  other  officer  authorized  to  take  acknowledg- 
ments, saving  and  excepting  only  the  petitions  in  behalf 
of  John  H.  Emrich,  William  M.  Taylor,  Charles  W. 
Moores,  Henry  C.  Sickels  and  Andrew  M.  Sweeney;  and 
that  no  petitions  saving  and  excepting  those  of  the  five 
last-named  candidates  and  Matthew  II.  Camden  and 
William  H.  Leedy  designate  the  term  for  which  the  candi- 
date named  shall  be  voted  for  at  said  election.  It  is  further 
averred  that  appellants,  as  election  commissioners,  are  pro- 
posing and  threatening  to  place  upon  the  official  ballot  to 
be  printed  by  tliem  and  to  be  voted  at  such  election  tlie 
names  of  all  of  said  candidates  for  whom  petitions  have 
been  filed,  notwithstanding  the  fact  that  but  five  of  said 
candidates  have  been  presented  by  petitions  properly  ac- 
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knowledged;  that  appellants  are  proposing  to,  and  "unless 
restrained,  will  print  an  oflicial  ballot  containing  simply 
the  names  of  such  candidates  as  have  been  nominated  for 
school  commissioners,  without  designating  upon  such  offi- 
cial ballots  the  terms  for  which  such  candidates  have  been 
respectively  nominated;"  that  if  such  election  commission- 
ers should  proceed  it  would  involve  the  election  and  the 
election  officers  and  board  of  canvassers  in  doubt  and  con- 
fusion, and  render  it«  difficult  to  tell  what  candidates,  if 
any,  have  been  properly  elected  at  such  election,  and  would 
be  productive  of  litigation,  and  might  deprive  the  parties 
of  the  rights  which  they  possess  not  only  to  nominate  can- 
didates for  such  office  but  to  be  assured  that  all  other  can- 
didates for  such  office  had  been  nominated  in  conformity 
with  the  provisions  of  the  law;  that  the  two  candidates 
whose  petitions  appellees  have  signed,  to  wit,  Emrich  and 
Taylor,  have  no  opposition  at  such  election,  and  if  the 
names  of  all  candidates  for  school  commissioners  should 
be  printed  together  upon  the  official  ballot,  without  indi- 
cation as  to  the  terms  for  which  said  candidates  have  been 
nominated,  in  the  event  any  other  candidate  should  receive 
more  votes  than  said  Emrich  and  Taylor,-  it  is  "probable 
that  the  board  of  canvassers  of  the  city  of  Indianapolis 
would  certify  such  other  candidates  as  elected  to  the  place 
for  which  said  Emrich  and  Taylor  were  candidates,  and 
that  thereby  lasting  and  irreparable  damage  would  be  done 
to  the  plaintiffs,  and  that  plaintiffs  have  no  adequate 
remedy  at  law  for  the  redress  of  the  grievances  herein  com- 
plained of,  and  that  it  is  impossible  to  fix  accurately  in 
dollars  and  cents  the  damage  plaintiffs  are  likely  to  sustain 
by  reason  of  the  wrongful  and  unlawful  acts  of  the  defend- 
ants herein,  if  suffered  to  continue ;  that  no  penalties  what- 
ever are  provided  by  the  law  for  the  unlawful  and  wrong- 
ful acts  of  the  defendants;  and  that  injunctive  relief  is 
necessary  to  restrain  the  continued  wrongful  acts  of  the  de- 
fendants, and  unless  the  same  is  given  it  would  be  necessary 
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to  resort  to  a  multiplicity  of  suits  in  the  future  to  determine 
the  rights  of  the  various  candidates."  The  prayer  of  the 
complaint  is  that  the  appellants,  constituting  the  board  of 
election  commissioners,  be  perpetually  enjoined  from  print- 
ing upon  the  official  ballots  for  school  commissioners  the 
names  of  any  other  candidates  than  the  five  persons,  peti- 
tions for  whose  names  were  duly  acknowledged,  namely, 
Emrich,  Taylor,  Moores,  Sickels  and  Sweeney,  and  that 
appellants  be  perpetually  enjoined  frOm  printing  upon  said 
ballots  the  names  of  any  candidates  for  school  commission- 
ers without  designating  upon  the  official  ballot  the  term  for 
which  said  candidate  is  named,  whether  it  be  for  the  term 
commencing  January  1,  1906,  or  January  1,  1908. 

The  first  paragraph  of  appellants'  answer  admits  that 
petitions  designating  all  of  the  thirteen  names  mentioned  in 
the  complaint  were  filed  as  alleged  therein,  but  denies  that 
appellants  intend  to  and  will,  unless  restrained,  print  an 
official  ballot  containing  simply  the  names  of  such  candi- 
dates as  have  been  named  for  school  commissioners,  without 
designating  upon  such  official  ballots  the  terms  for  which 
said  candidates  have  been  respectively  nominated;  but,  on 
the  contrary,  appellants  aver  and  allege  the  fact  to  be  that 
they  intend  to  and  will,  if  permitted,  designate  and  have 
printed  on  the  official  ballot  ^^the  office  and  term  of  office 
for  which  each  of  said  candidates  will  be  voted  for,  and 
that  said  defendants  intend  to  and  will,  unless  restrained 
and  enjoined  from  so  doing,  designate  on  said  ballot  and 
print  thereon  the  name  of  Amelia  Keller  Buehler,  Julius 
C.  Ilaag,  Joseph  H.  Keller,  Charles  O.  Lowry,  Clarence 
L.  Marlatt  and  Frank  Morrison  as  candidates  to  be  voted 
for  for  school  commissioners  for  the  term  commencing 
January  1,  1906. 

In  their  second  paragraph  of  answer  appellants  admit 
that  the  petitions  of  all  of  the  thirteen  persons  named  in 
the  complaint,  designating  them,  were  filed  as  alleged  in 
the  complaint,  but  they  deny  that  they  intend  to  and  will, 
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unless  restrained,  print  the  oflScial  ballot  containing  simply 
the  names  of  such  candidates  without  designating  the  terms 
for  which  said  candidates  have  been  respectively  named; 
but,  on  the  contrary,  allege  that  since  the  filing  of  said  peti- 
tions the  candidates  Buehler,  Haag,  Keller,  Lowry,  Mar- 
latt  and  Morrison,  by,  and  with  the  consent  of  each  and  all 
the  petitioners,  have  elected  and  designated  in  writing,  duly 
acknowledged,  the  term  of  oflBce  for  which  they  intend,  and 
intended  at  the  time  the  petition  was  filed,  to  be  candidates ; 
and  that  appellants  intend  to  and  will,  if  not  restrained, 
designate  and  print  on  the  official  ballot  the  office  and  the 
particular  term  of  office  for  which  each  of  said  candidates 
will  be  voted  for,  to  wit,  Buehler,  Haag,  Keller,  Lowry, 
Marlatt  and  Morrison  for  the  term  commencing  January 
1,  1906,  "according  to  the  choice  so  expressed  by  said  can- 
didates and  their  respective  petitioners." 

Upon  the  action  of  the  court  in  sustaining  the  demurrer 
to  the  first  and  second  paragraphs  of  their  answer,  appel- 
lants declined  to  plead  further,  and  the  cause  was  sub- 
mitted to  the  court  upon  the  complaint.  Such  proceedings 
were  had  that  the  court  entered  a  decree  perpetually  en- 
joining the  board  of  election  commissioners  from  printing 
upon  the  official  ballots  for  school  commissioners  any  other 
names  than  those  of  Emrich,  Taylor,  Moores,  Sickels, 
Sweeney,  Camden  and  Leedy,  and  that  "said  defendants 
and  each  of  them  and  their  agents  and  employes  be,  and 
they  are  hereby,  perpetually  enjoined  from  printing  upon 
said  ballots  the  names  of  any  candidate  for  school  commis- 
sioner, without  designating  upon  the  official  ballot,  in  con- 
nection with  the  name  of  such  candidate,  the  term  for  which 
said  candidate  is  named,  and  whether  it  be  for  the  term 
commencing  January  1,  1906,  or  for  the  term  commencing 
January  1,  1908."  The  antagonistic  positions  upon  which 
the  contending  parties  base  their  rights  are  clearly  manifest 
by  the  facts  averred  both  in  the  complaint  and  answer. 

The  two  basic  propositions,  advanced  by  appellees  and 
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appellants,  respectively,  upon  which  all  otliers  must  depend, 
are:  (1)  That  the  board  of  election  commissioners  has 
no  authority  to  print  upon  the  oflBcial  ballots  the  name  or 
names  of  any  candidate  or  candidates  whose  petitions  des- 
ignating them  as  such  do  not  specify  the  term  for  which 
they  are  to  be  elected,  and  where  the  petitioners  have  not 
acknowledged  the  execution  of  the  petitions  before  some 
officer  authorized  to  take  acknowledgments.  (2)  That 
where  the  petitions  show  that  the  candidates  are  eligible  to 
the  office  and  are  signed  by  the  requisite  number  of  legal 
petitioners,  even  though  the  petitions  do  not  designate  the 
term  for  which  the  nominations  are  made,  it  is  the  duty  of 
the  board  to  place  such  name  or  names  on  the  official  ballot, 
and  also  to  designate  thereon  the  term  for  which  such  can- 
didates are  to  be  voted. 

From  the  decree  entered  by  the  trial  court,  it  is  likewise 
evident  that  it  did  not  adopt  the  view  in  whole  of  either 
party,  for  it  held  that  the  only  names  of  candidates  that 
should  go  upon  the  official  ballots  were  those  whose  petitions 
designated  the  term  for  which  they  would  be  elected,  not- 
withstanding the  petitions  of  two  of  the  candidates,  to  wit, 
Camden  and  Leedy,  were  not  acknowledged  by  the  nomi- 
nators. The  trial  court,  therefore,  in  terms  held  that  the 
acknowledgment  by  the  petitioners  was  not  requisite  to 
the  validity  of  the  petition,  but  that  to  make  the  petition 
valid  it  was  requisite  that  it  should  designate  the  term  for 
which  the  candidate  was  to  be  voted. 

The  office  of  school  commissioner,  created  by  the  act  ap- 
proved March  4,  1899  (Acts  1899,  p.  434,  §3904x  et  seq. 

Bums   1901),   and   the   amendatory   act   approved 
1.     January  29,  1903   (Acts  1903,  p.  5),  is  the  only 

elective  office  under  the  laws  of  this  State  which  is 
not  subject  to  the  control  of  political  parties,  and  candi- 
dates for  which  can  not  be  nominated  by  political  organiza- 
tions. The  act  creating  the  office  and  providing  the  manner 
in  which  candidates  therefor  might  be  placed   upon   the 
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oflicial  ballot,  has  therefore  wisely  divorced  the  manage- 
ment and  control  of  public  schools  in  cities  that  come 
within  the  act  from  the  intrigues  and  manipulations  of  all 
political  parties.  The  only  manner  in  which  an  elector 
can  become  a  candidate  for  such  office  is  by  the  petition  of 
not  less  than  three  hundred  householders  of  the  municipal- 
ity. When  the  act  of  1899  and  the  amendatory  act  of  1903 
were  passed,  the  law  provided  for  biennial  elections  in  the 
city  of  Indianapolis,  and  such  elections  were  not  held  in 
connection  with  the  general  elections  for  state  and  county 
offices.  The  apparent  confusion  which  presents  itself  in 
this  case  upon  the  facts  disclosed  by  the  record  has  arisen 
by  reason  of  the  provisions  of  the  act  approved  March  6, 
1905,  that  elections  for  city  offices  in  cities  of  the  class  of 
Indianapolis  shall  be  held  on  the  first  Tuesday  after  the 
first  Monday  in  November  in  the  year  1905,  and  on  the 
same  day  every  four  years  thereafter.  Acts  1905,  p.  219, 
§43,  §3467  Bums  1905. 

Under  section  four  of  the  act  of  1899  (Acts  1899,  p. 
434,  §3904x  Bums  1901),  the  terms  of  three  of  the  present 
school  commissioners  of  the  city  of  Indianapolis  will  expire 
on  the  31st  day  of  December,  1905,  while  the  terms  of  the 
other  two  members  will  not  expire  until  two  years  there- 
after. By  reason  of  the  provisions  of  the  act  of  1905, 
supra,  postponing  the  city  election  until  the  first  Tuesday 
after  the  first  Monday  in  Xovember,  1905,  and  providing 
for  elections  every  four  years  thereafter,  it  becomes  neces- 
sary to  elect  at  the  election  of  1905  five  school  commission- 
ers instead  of  three.  Seven  of  the  petitions  nominating 
candidates  for  this  office  have  specified  the  terms  for  which 
such  nominations  have  been  made,  while  six  of  them  do  not 
specify  any  term.  It  is  very  earnestly  contended  by  appel- 
lants that,  notwithstanding  the  omission  in  the  six  respect- 
ive petitions  to  designate  the  term  for  which  the  candi- 
dates are  to  be  voted  for,  that  it  is  within  the  power  of  the 
election  commissioners  of  the  city  to  designate  upon  the 
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ballots  such  terms,  and  which  they  aver  in  their  answer  they 
intended  to  do,  and  will  do  unless  enjoined. 

To  determine  the  merits  of  the  controversy  it  becomes 
important  at  the  threshold  of  the  case  to  look  to  the  statutes 
which  make  provision  for  such  nominations  and 
2.  elections.  Section  one  of  the  amendatory  act  of 
1903  (Acts  1903,  p.  6,  §3656  Bums  1905)  is  as 
follows:  '^The  said  board  of  school  commissioners  shall 
be  elected,  except  as  specified  in  section  four  of  this  act,  on 
the  general  ticket  for  a  term  of  four  years,  by  the  voters  of 
such  city  qualified  to  vote  at  its  city  elections.  The  mem- 
bers of  such  board  shall  be  elected  at  the  regular  city  elec- 
tion of  such  civil  city,  and  shall  be  taken  from  the  city  at 
large  without  reference  to  districts,  and  such  election  shall 
be  held  under  the  provisions  of  the  general  laws  governing 
such  city  elections,  so  far  as  they  are  not  inconsistent  with 
the  provisions  of  this  act.  *  *  *  J^ot  later  than  forty 
days  before  any  election  for  members  of  the  board  of  school 
commissioners,  provided  for  in  this  act,  householders  of 
said  city  may  present  names  of  candidates  for  election  as 
members  of  said  board  of  school  commissioners  by  filing 
the  nominations  in  the  office  of  the  comptroller  of  said  city 
in  the  manner  following:  Each  candidate  shall  be  pro- 
posed in  writing  by  not  fewer  than  three  hundred  house- 
holders of  said  city.  No  more  than  one  candidate  may  be 
named  in  any  one  petition  and  no  person  may  sign  more 
than  one  petition  for  any  one  election.  Upon  the  filing  of 
such  petitions  in  the  office  of  the  comptroller,  as  aforesaid, 
the  comptroller  shall  place  the  same  in  the  piiblic  files  of 
his  office  and  for  five  days,  the  last  of  which  shall  not  be  less 
than  thirty  days  before  the  election,  he  shall  publish  the 
names  proposed  in  two  daily  newspapers  of  the  city,  and 
at  the  time  required  by  law  shall  certify  such  nominations 
to  the  regular  board  of  election  commissioners  for  said  city 
election.  *  *  *  The  election  commissioners  shall  pre- 
pare ballots  the  color  and  quality  of  whose  paper  shall  be 
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the  same  as  that  of  the  regular  city  ballots.  The  ballots 
so  prepared  shall  contain  the  names  of  all  such  candidates 
arranged  in  alphabetical  order  in  columns  according  to  the 
following  method :  The  names  of  candidates  for  each  term 
shall  be  printed  in  a  separate  column,  those  for  the  regular 
term  in  the  first  column  and  those  to  fill  vacancies  in  the 
second  column,  and  such  names  shall  be  printed  upon  the 
ballots  in  rotation  in  such  manner,  as  nearly  as  possible, 
that  the  name  of  each  candidate  shall  appear  at  the  head 
of  the  column  for  his  term,  whether  the  regular  or  the  va- 
cancy term,  as  often  as  that  of  any  other  such  candidate 
shall  so  appear,  and  in  the  second  place  a  like  number  of 
times,  and  so  on.  In  printing  the  ballots,  the  positions  of 
the  several  names  shall  be  changed  as  many  times  as  there 
are  candidates  to  be  voted  for.  In  changing  the  positions, 
the  printer  shall  take  the  name  at  the  head  of  the  column 
and  put  it  at  the  foot,  raising  the  remainder  of  the  column 
so  that  the  name  that  was  second  before  the  change  shall  be 
first  after  the  change."  It  is  further  provided:  "There 
shall  be  nothing  on  the  face  of  said  ballots  except  as  other- 
wise provided  herein  and  except  the  names  of  the  candi- 
dates and  the  respective  terms  for  which  they  are  candi- 
dates, together  with  the  square  in  front  of  each  name  and 
a  statement  at  the  head  of  each  column  of  the  number  of 
candidates  for  that  term  for  whom  the  elector  may  vote, 
and  that  the  elector  shall  indicate  his  choice  by  marking  a 
cross  in  the  square  opposite  the  name  of  each  candidate  for 
whom  he  votes,  and  not  elsewhere."  It  becomes  the  duty, 
under  the  statute,  for  the  comptroller  to  certify  such  nomi- 
nations to  the  regular  board  of  election  commissioners  for 
the  city. 

If  it  were  not  for  the  fact  that  five  instead  of  three  school 
commissioners  are  to  be  elected  at  the  November  election, 
1905,  no  confusion  could  arise  on  account  of  the  petitions 
for  nominations  not  designating  the  term  or  terms  for 
which  the  candidates  are  to  stand.     It  is  conceded  by  both 
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parties  that  if  there  were  only  three  candidates  to  be 
elected,  the  terms  of  which  would  commence  January  1, 
1906,  the  petitions  would  not  be  void  for  a  failure  to  desig- 
nate the  term.  Section  one  of  the  act  of  1903,  supra,  pro- 
vides that  the  election  of  school  commissioners  "shall  be 
held  under  the  provisions  of  the  general  laws  governing 
such  city  elections,  so  far  as  they  are  not  inconsistent 
with  the  provisions  of  this  act."  Section  twelve  of 
the  act  approved  March  4,  1905  (Acts  1905,  p.  189, 
§6275f  Bums  1905),  entitled  "An  act  concerning  elec- 
tions," provides :  "No  name  upon  any  petition  for  nomina- 
tion shall  be  considered  by  the  city  or  county  board  of  elec- 
tion commissioners  unless  the  same  be  signed  by  the  peti- 
tioner in  person  or  by  his  mark  duly  attested,  and  no 
petition  for  nomination  shall  be  effectual  to  authorize  the 
name  petitioned  for  to  appear  upon  the  oflScial  ballot  unless 
the  signatures  of  such  petition  to  the  number  required  by 
law  shall  be  duly  acknowledged  before  some  oflScer  author- 
ized to  take  acknowledgments." 

Statutes  that  affect  the  franchise  rights  of  the  electors 
should  receive  a  reasonable  and  liberal  construction,  to  the 
end  that  such  rights  should  not  be  abridged;  but 
8.  it  is  important,  also,  that  all  such  statutory  pro- 
visions should  be  substantially  complied  with, 
that  the  rights  of  the  public  as  well  as  the  rights  of 
the  individual  elector  should  be  preserved.  It  is  the 
rule  that  an  act  regulating  elections  should  not  be  ex- 
tended by  construction  beyond  the  letter  thereof,  so  as  to 
deprive  an  elector  of  his  right  of  suffrage,  but  courts  should 
restrict  the  exceptions  which  exclude  the  ballot,  where  the 
spirit  and  intention  of  the  law  are  not  thereby  violated.  10 
Am.  and  Eng.  Ency.  Law  (2d  ed.),  589;  Kirk  v.  Ehoads 
(1873),  46  Cal.  SdS;  Kellogg  v.  Hickman  (1888),  12  Colo. 
256,  21  Pac.  S25 ;  Druliner  v.  State  (1868),  29  Ind.  308; 
Stanley  v.  Manly  (1871),  35  Ind.  275;  State,  ex  rel.,  v. 
Phillips  (1885),  63  Tex.  390,  51  Am.  Eep.  646. 
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It  is  the  universally  accepted  doctrine  in  a  republican 
form  of  govenunent  that  an  elector  has  a  right  to  cast  a 

free  ballot  and  to  cast  it  for  the  candidate  of  his 
4.     choice,  provided  the  name  of  such  candidate  legally 

appears  upon  the  official  ballot.  Here  the  only 
mode,  as  we  have  seen,  of  nominating  candidates  for  the 
office  of  school  commissioner,  is  by  petition,  signed  by  not 
less  than  three  hundred  householders  and  filed  in  the  office 
of  the  comptroller  of  the  city  not  less  than  forty  days  before 
the  date  of  the  election.  As  appears  by  the  record,  at  least 
3,600  householders  indicated  their  choice  of  candidates  by 
filing  thirteen  separate  petitions,  naming  thirteen  candi- 
dates for  whom  they  desired  to  vote.  If  they  have  shown  a 
substantial  compliance  with  the  provisions  of  the  statute  in 
making  such  nominations,  they  should  not  be  denied  the 
right  to  cast  their  votes  for  such  candidates. 

The  nomination  of  any  candidate  for  an  office,  whether 

it  be  by  convention,  petition  or  otherwise,  neces- 
6.     sarily  implies  the  naming  of  such  candidate  and 

the  particular  office  for  which  he  is  nominated. 
This  suggestion  brings  us  to  the  consideration  of  the 
first  question  presented  by  the  assignment  of  errors,  to  wit, 

the    sufficiency    of    the    complaint.     Among    other 
6.     things,   it   is   averred  that   appellants,   constituting 

the  board  of  election  commissioners,  "unless  re- 
strained, will  print  an  official  ballot  containing  simply  the 
names  of  such  candidates  as  have  been  nominated  for  school 
commissioners,  without  designating  upon  such  official  bal- 
lot the  terms  for  which  such  candidates  have  been  respect- 
ively nominated."  If  no  other  reason  were  shown,  this 
averment  is  sufficient  to  entitle  appellees  to  injunctive  relief, 
and  makes  the  complaint  good.  Six  of  the  petitions  do  not 
designate  the  term  of  office  for  which  the  respective  candi- 
dates are  nominated,  and,  as  school  commissioners  for  two 
separate  and  distinct  terms  are  to  be  elected  at  the  Novem- 
ber city  election,  such  petitions  are  void  for  uncertainty. 
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True,  these  petitions  name  certain  candidates  and  state  that 
they  are  to  be  candidates  for  the  oiKce  of  school  commis- 
sioner, yet  they  fail  to  specify  the  terms  for  which  they  are 
to  ser\'e,  and  unless  it  is  within  the  power  of  the  board  of 
election  commissioners  to  supply  this  essential  requirement, 
and  to  designate  for  the  petitioners  and  candidates  the  re- 
spective term  or  terms  for  which  they  are  to  be  elected,  the 
failure  to  designate  such  terms  in  the  petition  is  fatal. 

This  brings  us  to  the  consideration  of  the  suflSciency  of 

the  answers.     The  board  of  election  commissioners  of  the 

city  of  Indianapolis  is  a  creature  of  legislative  en- 

7.  actment,    and    such   board    derives   its   power    and 
authority  from  the  statute.     The  city  clerk  is  ex 

officio  a  member  of  such  board,  and  he  appoints  the  other 
two  members  upon  the  recommendation  or  nomination  of 
the  chairman  of  the  two  political  parties  casting  the  greatest 
number  of  votes.  It  is  the  duty  of  such  board  to  prepare, 
have  printed  and  distributed  the  ballots  to  be  used  in  the 
election.  Their  duties  are  wholly  ministerial.  The  statute 
confers  upon  the  board  some  latitude  in  certain  matters. 
§§6215-6220b  Burns  1901,  Acts  1889,  p.  157,  §§1,  20-22, 
24,  Acts  1897,  p.  49,  §2.  But  as  the  latitude  therein  given 
to  the  board  has  no  application  to  the  question  involved  we 
omit  to  set  out  the  statute  or  to  comment  thereon. 

It  is  urged  upon  behalf  of  appellants  that  the  spirit  and 

letter  of  the  law  is  that  the  board  can  make  such  changes, 

subject  to  restrictions,  in  preparing  and  printing 

8.  the  ballot  as  to  make  it  a  legal  ballot,  and  that  as 
six  of  the  petitions  fail  to  designate  the  term  or 

terms  for  which  the  candidates  were  nominated,  the  board 
is  clothed  with  power  to  designate  and  place  their  names 
upon  the  ballots  accordingly.  It  is  also  claimed  that,  as 
the  statute  does  not  require  that  the  petition  of  nomination 
should  designate  the  term,  the  candidates  have  the  right, 
if  exercised  within  a  reasonable  time,  in  any  other  effective 
way,  and  that  the  board  would  have  the  right  to  act  upon 
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such  election  by  the  candidates,  and  print  the  ballots  ac- 
cordingly. The  material  substance  of  the  first  paragraph 
of  answer  is  that  appellants  propose  to,  and  will,  unless  re- 
strained, place  upon  the  ballots  the  names  of  the  six  candi- 
dates, whose  petitions  for  nomination  do  not  specify  any 
term,  for  the  term  commencing  January  1,  1906.  The  sec- 
ond paragraph  is  to  the  effect  that,  since  the  filing  of  the 
petitions,  the  six  candidates  therein  named,  by  and  with 
the  consent  of  the  petitioners,  "have  elected  and  designated 
in  writing  duly  acknowledged,  the  term  and  the  office  for 
which  they  intend,  and  intended  at  the  time  the  petition 
was  filed,  to  be  candidates,"  and  that  such  board  will,  unless 
restrained,  placed  their  names  upon  the  official  ballot  for 
the  term  beginning  January  1,  1906.  It  should  be  noted 
by  these  averments  of  answer  that  the  six  candidates  elected 
to  stand  for  the  term  commencing  January  1,  1906,  and 
that  they  did  so  with  the  consent  of  the  petitioners.  Under 
the  first  paragraph  of  answer  it  clearly  appears  that  appel- 
lants intend  to  determine  arbitrarily  for  themselves  the 
term  of  office  for  which  the  six  candidates  should  stand  for 
election,  without  regard  to  the  wishes  of  the  candidates  or 
the  petitioners.  If  they  have  a  right  to  do  this,  they  have 
an  equal  right  arbitrarily  to  say  that  three  of  the  candi- 
dates shall  stand  for  election  for  the  term  commencing 
January  1,  1906,  and  that  the  other  three  shall  be  elected 
for  the  term  beginning  January  1,  1908.  We  are  clearly 
of  the  opinion  that  they  possess  no  such  authority,  and 
hence  the  demurrer  to  that  paragraph  was  properly  sus- 
tained. 

As  above  stated,  the  statute  requires  that  such  petitions 
must  be  filed  not  later  than  forty  days  before  the  election. 

The  second  paragraph  of  answer  does  not  aver  that 
9.     the  election  of  the  six  candidates  to  stand  for  the 

term  to  begin  January  1,  1906,  was  made  within 
the  forty  days  before  the  election.  A  pleading  will  always 
be  construed  most  strongly  against  the  pleader,  and,  as  no 
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direct  averment  is  made  that  the  election  of  the  candidates 
was  within  the  forty  days,  it  will  be  presumed  that  it  was 
not  so  made. 

We  have  no  doubt  but  that  a  petition  of  this  character 
could  be  withdrawn  for  amendment,  after  it  had  been  filed, 

if  it  was  done  within  the  statutory  period;  but, 
10,     being  void  in  the  first  instance  for  uncertainty,  it 

could  not  be  legalized  and  be  made  effective  by  such 
amendment  after  the  expiration  of  the  statutory  period. 
We  think  that  the  election  of  the  six  candidates  named  in 
the  petitions  to  stand  for  the  term  beginning  January  1, 
1906,  as  indicated  by  the  answer,  must  be  regarded  as  a 
material  and  essential  amendment  to  the  petitions.  After 
the  expiration  of  the  statutory  period  neither  the  petition- 
ers nor  the  candidates  could  exercise  any  control  or  au- 
thority over  the  petitions  thus  filed.  They  became  public 
documents,  and  were  in  the  custody  and  control  of  an 
authorized  statutory  officer.  In  fixing  and  designating  the 
time  in  which  such  petitions  have  to  be  filed,  the  legisla- 
ture, no  doubt,  had  in  mind  some  useful  purpose  in  the 
interest  of  the  public.  The  comptroller,  who  is  made  the 
custodian  of  the  petitions,  and  with  whom  they  must  be 
filed,  is  required  to  place  "the  same  in  the  public  files  of 
his  office  and  for  five  days,  the  last  of  which  shall  not  be  less 
than  thirty  days  before  the  election,  he  shall  publish  the 
names  proposed  in  two  daily  ngwspapers  of  the  city,"  etc. 
This  provision  of  the  statute  implies  that  in  such  publica- 
tion he  shall  state  not  only  the  names  of  the  candidates, 
but  the  offices  for  which  they  have  been  nominated.  It  is 
evident,  therefore,  that  the  purpose  of  the  legislature  in 
requiring  these  several  specific  things  to  be  done  was  to 
give  the  electors  of  the  city  timely  notice  of  the  candidates 
for  whom  they  might  desire  to  vote  and  the  specific  office  for 
which  such  candidates  were  to  be  elected.  The  mere  nam- 
ing of  a  candidate  for  the  office  of  school  commissioner, 
without  designating  the  term  for  which  he  was  to  be  elected. 
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where  members  of  the  board  are  to  be  elected  for  two  sepa- 
rate and  distinct  terms  at  the  same  election,  would  not  be 
naming  such  candidates  for  any  specific  office. 

In  our  judgment  there  is  no  more  warrant  in  law  for 
doing  what  appellants  are  proposing  to  do,  as  indicated  in 
their  answer,  than  there  would  be  in  allowing  and  recogniz- 
ing the  right  of  any  person  who  desires  to  be  a  candidate 
for  a  public  office  to  file  his  petition  of  nomination  after  the 
expiration  of  the  statutory  period,  and  the  election  commis- 
sioners then  placing  his  name  upon  the  official  ballot  as  a 
candidate.  In  such  case  all  would  agree  that  such  person 
would  have  no  legal  standing  as  a  candidate  and  acquired 
no  right  to  be  voted  for.  If  the  election  commissioners  can 
do  what  they  propose  in  this  case,  it  would  be  equivalent 
to  an  assumption  of  power  on  their  part  to  place  upon  the 
ballot  the  name  of  a  candidate  who  had  not  been  designated 
as  such  in  any  mode  known  to  thie  law. 

The  law  provides  for  the  election  of  three  members  of 
the  board  of  commissioners  for  each  county  in  the  State. 
Suppose  a  political  party,  at  a  regularly  called  convention, 
should  nominate  three  candidates  for  commissioners,  with- 
out designating  the  districts  they  were  to  represent,  and  so 
certify  such  nominations  as  required  by  law.  The  board 
of  election  commissioners,  when  they  come  to  prepare  and 
print  the  ballots,  would,  in  such  case,  have  no  authority  to 
do  what  the  convention  omitted  to  do,  and  amend  the  nomi- 
nations by  designating  the  districts.  After  the  expiration 
of  the  statutory  period  of  forty  days,  the  petitions  for 
nominations,  so  far  as  the  petitioners  are  concerned,  become 
functus  officio,  for  they  have  then  discharged  their  func- 
tions and  can  not  be  amended. 

It  has  been  held  that  where  a  statute  requires  a  certificate 

of  nomination  to  designate  the  particular  office  for  which 

the  person  named  in  the  certificate  was  nominated, 

11.  and  it  fails  to  do  so,  the  officer  with  whom  it  is  to  be 
filed  must  reject  it.    State,  ex  reL,  v.  Falley  (1900), 

Vol.  36—26 
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9  N.  Dak.  464,  83  N.  W.  913.  It  was  also  held  in  that 
case  that  where  the  certificate  was  required  to  be  filed  thirty 
days  before  the  election,  and  it  was  filed  within  that  time, 
and  had  been  withdrawn  for  correction  and  again  filed 
twenty-nine  days  before  the  election,  the  officer  had  no 
authority  to  certify  it.  The  court  said :  "The  designation 
of  the  office  is  matter  of  substance,  and  not  a  mere  formal 
matter.  Unless  the  office  be  named,  the  secretary  [secre- 
tary of  state]  can  not  certify  the  name  to  the  county  au- 
ditors, because  its  place  upon  the  ticket  could  not  be  fixed." 
Quoting  from  Lucas  v.  Ringsrud  (1892),  3  S.  Dak.  355, 
53  X.  W.  426,  it  was  said:  "The  first  certificate  of  the 
nominations  made  by  the  prohibition  party,  as  shown  by 
the  exhibit,  is  clearly  insufficient,  because  it  fails  to  give 
the  residence  or  business  address  of  any  of  the  officers  pur- 
ported to  be  nominated,  and  it  also  fails  to  state  the  places 
of  residence,  the  business,  the  business  addresses  of  the  pre- 
siding officer  and  secretary  of  the  convention  or  primary 
meeting  at  which  said  nominations  were  made,  and  was 
therefore  properly  rejected.  WTiat  the  certificate  of  nomi- 
nation shall  contain  is  plainly  stated  in  the  statute,  and 
any  one  who  wishes  to  avail  himself  of  the  benefits  of  this 
law  must  substantially  comply  with  its  requirements. 
Until  this  is  done,  the  secretary  of  state  is  justified  in  re- 
fusing to  place  such  a  document  on  file." 

In  State,  ex  rel.,  v.  Falley,  supra,  the  court,  continuing, 
said:  "Under  this  decision,  as  well  as  under  the  express 
words  of  our  statute,  the  certificate,  when  first  presented, 
was  clearly  insufficient,  and  the  secretary  could  not  receive 
or  file  the  same.  When  the  amended  certificate  was  pre- 
sented, granting  that  it  was,  in  law,  presented  when  placed 
in  the  registered  mail  *  *  *  it  was  too  late."  The 
statute  of  Xorth  Dakota  provides  that  certificates  of  nomi- 
nations must  be  filed  with  the  secretary  of  state  not  less 
than  thirty  days  before  the  date  fixed  by  law  for  the  "elec- 
tion of  the  persons  in  nomination,"  and  in  the  case  of 
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State,  ex  rel,,  v.  Falley,  supra,  it  was  said:  "This  time 
limit  has  been  held  mandatory  by  every  court  that  has  ever 
passed  upon  a  similar  statute,  so  far  as  we  can  ascertain." 
Citing  Lucas  v.  Ringsrvd,  supra;  State,  ex  reL,  v.  Piper 
(1896),  50  Neb.  40,  69  N.  W.  383;  Hallon  v.  Center 
(1897),  (Ky.),  43  S.  W.  174;  In  re  Cuddebach  (1896), 
39  K  Y.  Supp.  388. 

In  Howes  v.  Turner  (1876),  1  C.  P.  D.  670,  it  was  held 
where  a  nomination  paper  was  filed  within  the  time  allowed 
by  law,  and  then  taken  away,  without  any  intention  of 
withdrawing  it,  to  make  an  unnecessary  amendment  by 
getting  one  of  the  signers  to  write  his  Christian  name  in 
full,  instead  of  the  abbreviation,  as  it  appeared  upon  the 
petition  when  filed,  and  then  returning  it  to  the  files  the 
day  after  the  expiration  of  the  time,  would  not  invalidate 
it,  but  that  a  petition  filed  after  the  expiration  of  the  time 
became  a  nullity. 

Where  there  is  more  than  one  office  to  be  filled,  or  dif- 
ferent terms  of  the  same  office  at  the  same  election,  a 
failure  to   designate   for  which   office  or  term  of 

12.  office  the  vote  is  intended  will  invalidate  the  ballot. 
10  Am.  and  Eng.  Ency.  Law  (2d  ed.),  725,  726; 

Page  v.  Kuykendall  (1896),  161  111.  319,  43  K  E.  1114, 
32  L.  E.  A.  656;  State,  ex  rel,  v.  Griffey  (1876),  5  Neb. 
161;  Milligan's  Appeal  (1880),  96  Pa.  St.  222;  Chamber- 
lin  V.  Hartley  (1893),  152  Pa.  St.  544,  25  Atl.  572;  State 
V.  Ooldthwaite  (1862),  16  Wis.  152. 

It  may  be  said,  we  think,  as  a  general  proposition,  that 

under  the  Australian  ballot  system  a  legal  ballot  can  only 

be  prepared  and  printed  when  it  is  done  in  sub- 

13.  sta^tial  compliance  with  a  certificate  or  petition  of 
nomination   and   the   requirements   of   the   statute 

governing  such  proceedings;  and  when  the  certificate  or 
petition  is  defective  in  not  designating  the  office  to  be  filled 
or  the  term  of  office,  where  different  terms  of  the  same  office 
are  to  be  filled  at  the  same  election,  a  candidate  thus  named 
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and  placed  thereon  is  not  entitled  to  be  voted  for,  and  a 
ballot  cast  for  him  is  a  nullity.  This  being  true,  there  can 
not  be  in  such  case  any  legally  designated  candidate.  These 
considerations  lead  us  to  the  conclusion  that  the  six  persons 
named  in  the  petition,  where  the  terms  for  which  they  were 
to  be  voted  were  not  designated  therein,  are  not  entitled 
to  have  their  names  appear  upon  the  official  ballot.  We 
reach  this  conclusion  without  considering  the  question  of 
the  acknowledgment  of  the  petitions  by  the  petitioners. 

We  have  thus  disposed  of  every  matter  in  dispute  be- 
tween the  parties,  except  the  one  asserted  by  appellees,  that 
it  was  an  essential  requirement  to  acknowledge,  before 
some  officer  authorized  to  take  acknowledgments,  the  execu- 
tion of  the  petitions.  We  have  held  these  six  petitions 
invalid  upon  other  grounds,  and  that  appellants  in  their 
official  capacity  are  not  authorized  to  place  the  names  of 
the  persons  therein  specified  as  candidates  upon  the  ballots. 
This  holding  is  favorable  to  appellees,  but  against  the  con- 
tention of  appellants,  who  assert  that  all  of  the  thirteen 
names  designated  in  the  petitions  are  entitled  to  be  placed 
upon  the  ballots. 

Appellants  are  asking  a  reversal  because  they  say  that 
the  trial  court  erred  in  holding  that  these  six  persons  were 
not  entitled  to  have  their  names  appear  on  the  ballots  as 
candidates.  We  have  clearly  indicated  in  this  opinion  that 
we  are  in  accord  with  the  conclusion  of  the  trial  court  upon 
that  proposition.  The  decree  below  commanded  the  appel- 
lants to  place  upon  the  ballots  the  remaining  seven  names 
of  the  candidates  petitioned  for.  To  this  command  ap- 
pellees yield  obedience  and  are  content,  for  they  have  not 
assigned  cross-errors,  and  close  their  brief  with  the  state- 
ment that:  "The  action  of  the  lower  court  should  in  all 
things  be  sustained."  It  logically  and  necessarily  follows 
that  if  it  was  a  prerequisite  to  the  validity  of  the  petitions 
that  the  petitioners  should  have  acknowledged  the  execution 
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of  the  same,  that  question  has  ceased  to  become  a  matter  of 
controversy,  and  is  therefore  eliminated  from  the  case. 

The  rights  of  the  respective  parties  are  adjudicated  by 

what  we  have  already  said  in  this  opinion.     Courts  of 

appeal  will  not  give  time  to  the  examination  or 

14.     determination   of   questions   which   will   serve   no 

useful  purpose,  nor  will  they  adjudicate  questions 

unnecessary  to  the  decision  of  the  case.     State,  ex  rel.,  v. 

Board,  etc.  (1899),  153  Ind.  302;  Carmel  Nat.  Oas,  etc., 

Co.  V.  Small  (1898)',  150  Ind.  427. 

We  therefore  decline  to  express  an  opinion  as  to  the 
necessity  of  the  acknowledgment  of  such  petitions. 

The  judgment  is  affirmed,  and  the  clerk  of  this  court 
is  hereby  directed  to  certify  this  opinion  to  the  court  below 
forthwith. 


GmPFIN  V.   MiLLEB. 

[No.  5,774.    Filed  October  31,  1905.] 

1.  Pleading. — Complaint. — Assumpsit. — Money  Had  and  Re- 
ceived.— A  complaint  showing  that  defendant  appropriated  |300 
of  plaintiff's  money  delivered  to  defendant  to  be  given  to 
plaintiff's  wife  and  that  he  also  appropriated  the  proceeds  of  a 
|1,300  draft  delivered  to  him  by  plaintiff  for  indorsement  only, 
such  draft  being  the  property  of  plaintiff,  is  good.    p.  406. 

2.  Appeal  and  Error. — Weighing  Evidence. — The  Appellate 
Court  will  not  weigh  conflicting  evidence  in  a  case  triable  by 
jury.     p.  407. 

3.  Same. — Damages. — Where  the  facts  warrant,  the  Appellate 
Court  will  assess  damages  against  an  appellant,    p.  407. 

From  Superior  Court  of  Marion  County  (68,112)  ;  John 
L.  McMaster,  Judge. 

Action  by  William  R.  Miller  against  Jeremiah  Griffin. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 
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John  J,  Rochford,  Richard  M.  Coleman  and  Henry  N, 
Spaan,  for  appellant. 

John  T.  Lecklider  and  David  A.  Myers,  for  appellee. 

CoMSTOCK,  J. — This  case  was  tried  upon  the  third  para- 
graph of  the  complaint,  the  first  and  second  having  been 
withdrawn.  The  answer  to  said  paragraph  was  a  general 
denial.  There  was  a  trial  by  jury  and  a  verdict  and  judg- 
ment in  favor  of  the  appellee  in  the  sum  of  $1,550.  The 
errors  relied  upon  for  reversal  are:  (1)  That  the  third 
paragraph  of  complaint  does  not  state  facts  suflScient  to 
constitute  a  cause  of  action.  (2)  That  there  was  error  in 
overruling  appellant's  motion  for  a  new  trial. 

The  third  paragraph  of  complaint  alleges  in  substance 
that  the  defendant  is  indebted  to  the  plaintiff  for  money 

had  and  received  as  principal  and  interest  in  the 
1.     sum  of  $1,700 ;  that  on  or  about  July  20,  1904,  the 

plaintiff  delivered  to  the  defendant  $300  in  cash, 
with  instruction  that  he  pay  said  sum  to  the  plaintiff's 
wife,  and  take  her  receipt  therefor,  and  return  said  receipt 
to  plaintiff,  and  that  the  defendant  promised  to  pay  said 
sum  of  $300  as  instructed,  and  return  to  plaintiff  a  receipt 
as  indicatjgd;  that  on  said  20th  day  of  July  the  plaintiff 
and  defendant  went  to  the  Merchants  l^^ational  Bank  in 
Indianapolis,  and  purchased  a  draft  for  the  sum  of  $1,300, 
which  draft  was  made  payable  to  the  order  of  the  defend- 
ant, in  the  name  and  style  of  Jerry  Griffin,  and  that  said 
draft  was  paid  for  out  of  money  owned  by  and  belonging 
to  the  plaintiff,  and  was  in  fact  purchased  for  the  sole  use 
and  benefit  of  the  plaintiff,  and  was  then  and  there  deliv- 
ered to  the  plaintiff,  but  through  oversight  and  inadvertence 
said  draft  was  not  indorsed  by  the  defendant;  that  the 
plaintiff  left  for  California  on  said  date,  and  after  his 
arrival  there  discovered  that  he  could  not  procure  the  cash 
on  said  draft,  for  the  reason  that  the  same  was  payable  to 
the  order  of  the  defendant,  whereupon  he  mailed  the  draft 
to  the  defendant  to  be  indorsed  and  returned  to  him  in 
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California;  that  the  defendant  received  said  draft  about 
August  1,  1904,  but,  instead  of  indorsing  and  returning 
the  same  to  plaintiff,  the  defendant  procured  the  cash  on 
said  draft  and  appropriated  the  money  to  his  own  use,  and 
has  ever  since  said  date  refused  to  account  for  the  same, 
though  frequently  requested  and  commanded  to  do  so ;  that 
the  defendant  still  holds  said  sum  of  $300,  received  as 
aforesaid,  and  that  he  has  not  paid  said  sum  of  money  to 
the  plaintiff's  wife  as  he  promised,  and  has  refused  to 
account  for  the  sum  of  $300,  altliough  frequently  re- 
quested and  commanded  to  do  so. 

It  is  conceded  by  appellant  that  that  part  of  the  para- 
graph of  the  complaint  in  question,  based  upon  the  $300 
paid  to  appellant  for  the  use  of  appellee's  wife,  is  good. 
This  disposes  of  the  first  specification  of  error,  but  it  is 
proper  to  add  that  the  paragraph  in  question  was  not  tested 
by  demurrer  in  the  trial  court,  and  it,  containing  the  state- 
ment of  sufficient  facts  to  bar  another  action  for  the  same 
cause,  is  therefore  under  numerous  decisions  good,  when 
questioned  for  the  first  time  upon  appeal.  But  he  insists, 
that  being  true,  that  that  part  of  the  motion  for  a  new  trial 
which  alleges  the  amount  of  recovery  is  excessive  ought  to  be 
sustained. 

As  to  the  second  specification  of  error,  we  have  read  the 

evidence.     Between  that  of  appellant  and  appellee  there  is 

a  conflict,  upon  which  the  jury  have  passed.     They 

2.  have  given  credit  to  the  testimony  of  the  appellee, 
and  it  affords  ample  ground  for  the  amount  of  the 

3.  judgment     The  facts  as  they  appear  of  record  call 
for  the  assessment  of  damages  in  favor  of  appellee. 

Judgment  affirmed,  and  five  per  cent,  damages  assessed. 
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Pere  Marquette  Railroad  Company  op  Indiana 

V.  Baertz. 

[No.  5,240.     Filed  April  28,  1905.     Rehearing  denied  June  80, 
1905.     Transfer  denied  October  31,  1905.] 

1.  Statutes. — Construction, — Where  the  language  of  a  statute 
is  plain  and  definite,  a  literal  interpretation  should  be  adopted; 
and  supposed  omissions  can  not  be  supplied,    p.  414. 

2.  Same. — Liens. — Creation  of. — Statutes  creating  liens  in  favor 
of  laborers  and  other  artisans  are  construed  as  remedial,    p.  414. 

8.  Liens. — Statutes. — Construction. — Where  the  plaintiff  has 
shown  himself  entitled  to  a  lien,  the  remedy  provided  will  be 
construed  liberally  in  his  favor  to  obtain  the  payment  of  his 
claims,    p.  415. 

4.  Same.  —  Laborers'. — Railroads. — Subcontractors'  Servants. — 
Notice.— Under  §7265  Bums  1901,  Acts  1889,  p.  257,  §6,  the 
laborers  employed  by  a  railroad  subcontractor  in  the  second 
degree  are  entitled  to  laborers'  liens  on  such  railroad  for  serv- 
ices performed,  and  their  actual  performance  of  labor  on  the 
railroad  is  notice  to  the  company,    p.  415. 

5.  Same. — Laborers*. — Assignment. — "Time  Checks." — Where  the 
plaintiff,  at  the  suggestion  of  the  maker,  purchased  from  la- 
borers on  a  railroad  their  "time  checks''  showing  the  amounts 
due  them  for  labor  performed,  such  purchase  constitutes  an 
assignment  of  such  claims  together  with  the  statutory  liens 
securing  same.     p.  419. 

6.  Same.  —  Laborers'.  —  Personal  Judgment  for.  —  Railroads, — 
Operation. — Special  Findings. — An  admission  by  defendant 
railroad  company  in  open  court  that  it  was  at  the  time  of  the 
trial  operating  its  road  sustains  a  finding  that  the  right  of  way 
and  other  property  of  such  defendant  is  necessary  in  its  use  as 
a  common  carrier  and  that  a  lien  thereon  for  labor  performed 
can  not  be  foreclosed  and  that  a  personal  judgment  ought  to  be 
rendered  in  lieu  of  a  decree  of  foreclosure,     p.  420. 

7.  Same. — Laborers'. — "Time  Checks." — Accounts. — A  time  check 
issued  by  a  railroad  subcontractor  to  a  laborer  showing  the 
amount  of  work  performed  and  the  amount  due  such  laborer  is 
in  the  nature  of  an  account  and  is  assignable.  Naglebaugh  v. 
Harder  &  Hofer,  etc.,  Co.,  21  Ind.  App.  551,  distinguished, 
p.  420. 

8.  Railroads. — Sales  of. — A  railroad  can  not  be  sold  in  parts, 
but  must  be  sold  as  an  entirety,    p.  420. 
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9.  Raiuioads. — Laborers*  Liens. — Personal  Judgment, — Where, 
before  a  laborer's  lien  is  foreclosed,  the  railroad  upon  which 
such  labor  has  been  performed  begins  operation  as  a  common 
carrier,  such  laborer  is  entitled  to  a  personal  judgment  against 
such  company  instead  of  a  decree  of  foreclosure,    p.  421. 

10.  Appeal  and  Error. — Injury  Not  Shown. — Railroads. — Per- 
Bonal  Judgment. — ^Where  it  does  not  appear  that  any  injury 
was  done  to  a  railroad  company  by  the  trial  court's  refusal  to 
modify  a  personal  judgment  rendered  against  it  in  favor  of  a 
laborer  for  services  rendered,  such  action  does  not  constitute 
available  error,    p.  422. 

From  Laporte  Superior  Court ;  Harry  B.  Tuthill,  Judge. 

Suit  by  Charles  Baertz  against  the  Pere  Marquette  Rail- 
road Company  of  Indiana.  From  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed. 

W.  T.  Krueger  and  James  F.  Gallaher,  for  appellant. 
C.  R.  &  J.  B.  Collins,  for  appellee. 

Myebs,  J. — ^In  the  Laporte  Superior  Court  this  suit 
was  begun  by  appellee  against  appellant  and  a  number  of 
others,  to  enforce  payment  of  thirty-nine  claims  for  work 
and  labor  performed  by  as  many  different  people  in  the 
construction  of  certain  abutments,  walls,  bridges  and  em- 
bankments and  making  excavations,  etc.,  for  a  roadbed  and 
tracks  in  the  construction  of  a  railroad  through  Laporte 
and  Porter  counties  in  this  State,  by  the  foreclosure  of  an 
alleged  mechanic's  lien  held  by  appellee,  covering  appel- 
lant's roadbed  and  right  of  way,  and  appurtenances  thereto 
belonging.  The  facts  leading  up  to,  and  upon  which  ap- 
pellee claims  to  be  the  owner  of  said  claims,  as  also  the 
proceedings  under  which  he  claims  to  be  vested  with  such 
lien  on  appellant's  property,  appear  in  the  finding  of  facts. 

The  cause  was  tried  upon  an  amended  complaint,  con- 
sisting of  two  paragraphs ;  and,  as  the  special  findings  con- 
tain the  material  facts  necessary  to  present  all  the  material 
questions  of  law  here  arising,  we  omit  a  synopsis  of  the 
facts  as  averred  in  the  complaint  and  briefly  state  the 
facts  as  they  appear  in  the  special  findings:     (1)    On  the 
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24th  day  of  April,  1903,  the  defendant  was  a  corporation 
organized  under  the  laws  of  the  State  of  Indiana,  and 
owned  a  right  of  way  for  a  railroad  extending  from  the 
village  of  New  Buffalo,  in  the  state  of  Michigan,  in  a 
southwesterly  direction  through  the  counties  of  Laporte 
and  Porter,  in  the  State  of  Indiana,  to  the  village  of  Porter, 
in  said  Porter  county,  and  was  in  the  possession  of  the 
same,  and  was  building  aiid  operating  a  railroad  over  the 
same. 

(2)  On  April  24,  1903,  defendant  entered  into  a  con- 
tract with  the  Marquette  Construction  Company  to  grade, 
build  embankments,  make  excavations,  build  bridges, 
trestlework,  works  of  masonry  and  other  structures  on  said 
right  of  way,  preparatory  for  defendant's  railroad  track. 
Pursuant  to  the  terms  of  said  contract,  on  the  same  day, 
said  Marquette  Construction  Company  sublet  said  work  to 
McArthur  Brothers  Company.  Subsequently,  and  pur- 
suant to  said  contract  between  appellant  and  the  Mar- 
quette Construction  Company  and  between  the  Marquette 
Construction  Company  and  McArthur  Brothers  Company, 
said  McArthur  Brothers  Company  contracted  with  the 
Tefft-Eoss  Engineering  Company,  a  partnership  composed 
of  Henry  B.  Tefft  and  William  C.  Boss,  for  the  construc- 
tion of  concrete  work  and  masonry  for  bridges  at  certain 
points  in  Michigan  township,  Laporte  county,  Indiana. 

(3)  Said  Tefft-Ross  Engineering  Company  commenced 
and  completed  said  work. 

(4)  In  accordance  with  the  terms  of  said  contract  the 
Tefft-Ross  Engineering  Company  employed  the  several  de- 
fendants, in  the  complaint  mentioned  as  "laborers,"  who 
performed  work  and  labor  in  the  erection  of  said  concrete 
work  and  excavations  in  said  Michigan  township,  Laporte 
county,  of  the  value  of  $348.92,  which  sum  was  due  and 
payable  on  the  20th  of  September,  1903,  and  is  still  due 
and  unpaid. 
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(5)  After  performing  said  work  and  labor  said  "lab- 
orers," for  a  good  and  valuable  and  sufficient  consideration, 
assigned  and  sold  to  the  plaintiff  herein  their  several  claims 
for  said  work  and  labor  so  done  and  performed.  Plaintiff 
is  the  owner  of  the  several  claims  and  of  the  amount  due 
said  ^'laborers,"  as  also  all  liens  and  other  rights  and 
privileges  held  by  reason  of  such  employment  and  work  so 
performed,  and  to  which  they  were  entitled  by  reason  of 
such  work  and  labor;  that  on  account  of  said  assignments 
there  is  due  plaintiff,  as  the  assignee  of  said  "laborers," 
$318.92  of  principal  and  $4.36  of  interest,  making  a  total 
due  of  $353.28. 

(6)  Within  sixty  days  of  the  doing  of  said  work  by 
said  "laborers"  the  plaintiff  filed  in  the  office  of  the  re- 
corder of  Laporte  county,  Indiana,  his  notice  to  said  Pere 
Marquette  Railroad  Company  of  Indiana,  and  all  others 
concerned,  of  his  intention  to  hold  a  lien  on  the  roadbed  and 
right  of  way,  together  with  all  appurtenances  thereto  be- 
longing, and  of  the  right  of  way,  franchises  and  roadbed  of 
said  Pere  Marquette  Railroad  Company  of  Indiana  situate 
in  Laporte  county,  Indiana.  Said  notice  stated  that  plaintiff 
claimed  said  lien  by  reason  of  his  being  such  assignee  as 
aforesaid.  Said- notice  was  so  filed  for  record  on  the  I7th 
of  September,  1903,  and  was  duly  recorded,  and  plaintiff 
has  been  compelled  to  employ  an  attorney  at  a  cost  of  $100. 

(7)  Said  "laborers"  have  no  titles  or  interest  in  said 
claims  or  in  said  liens. 

(8)  Plaintiff  commenced  this  action  on  the  24th  of 
September,  1903,  and  within  one  year  of  the  filing  of  the 
notice  of  said  lien. 

(9)  The  defendant  Pere  Marquette  Railroad  Company 
of  Indiana  continues  as  aforesaid  in  the  possession  and 
ownership  of  said  right  of  way  and  franchises  of  said  rail- 
road company. 

(10)  "The  plaintiff  has  and  holds  a  valid  and  subsist- 
ing lien  on  said  right  of  way  and  franchises  and  appur- 
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tenances,  described  as  aforesaid,  for  work  and  labor  done 
and  performed  respectively  by  said  laborers,  as  heretofore 
set  out,  for  the  amount  of  $348.92  and  interest  and  attor- 
ney fees. 

"(11)  Said  plaintiff  is  entitled  to  recover  interest  on 
his  claim  herein  from  the  20th  day  of  September,  1903, 
and  is  entitled  to  have  said  lien  foreclosed. 

"(12)  The  work  and  labor  described  in  these  findings 
as  having  been  performed,  is  the  same  work  and  labor  de- 
scribed and  alleged  as  having  been  performed  in  said  notice 
of  lien  as  aforesaid. 

"(13)  Said  right  of  way  of  said  defendant  Pere  Mar- 
quette Railroad  Company  of  Indiana  is  a  part  of  the  right 
of  way  and  station  grounds  of  said  company,  and  is  used  by 
said  company  in  the  prosecution  of  its  business  as  a  com- 
mon carrier  of  freight  and  passengers,  and  is  necessary  to 
the  proper  and  successful  operation  and  conduct  of  its  cor- 
I)oratc  business  as  such  common  carrier. 

"(14)  The  lien  aforesaid  can  not  be  foreclosed  against 
the  same,  and  the  property  sold  for  the  payment  of  said 
claim  without  interfering  with  the  rights  and  interest  of 
the  public  therein.  By  reason  of  such  facts  the  plaintiff, 
if  he  is  entitled  to  recover,  ought  to  be  entitled  to  recover 
a  personal  judgment  against  said  defendant  railroad  com- 
pany for  the  sum  so  found  due." 

Upon  the  above  finding  of  facts  the  court  stated  the  fol- 
lowing conclusions  of  law:  "(1)  The  plaintiff  has  a 
valid  and  subsisting  lien  on  the  right  of  way  and  fran- 
chises of  said  defendant  Pere  Marquette  Railroad  Com- 
pany of  Indiana,  situate  within  the  limits  of  Laporte 
county,  Indiana,  and  upon  all  works  and  structures,  grad- 
ing, embankments,  excavations  for  tracks,  bridges,  trestle- 
work  and  works  of  masonry  that  are  upon  such  right  of 
way,  and  such  franchises  within  the  limits  of  said  Laporte 
county,  Indiana,  in  the  amount  of  $453.28.  The  plaintiff 
is  entitled  to  have  said  lien  enforced  and  foreclosed. 
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"(2)  By  reason  of  the  fact  that  said  right  of  way  and 
franchises  are  a  part  of  the  right  of  way,  franchises  and 
station  grounds  of  the  defendant  Pere  Marquette  Railroad 
Company  of  Indiana,  a  corporation  and  a  common  carrier 
of  freight  and  passengers,  and  are  so  used  and  are  neces- 
sary to  the  proper  and  successful  operation  of  its  railroad 
and  the  conduct  of  its  corporate  business,  the  lien  aforesaid 
can  not  be  foreclosed  against  the  same,  and  the  property 
sold  for  the  payment  of  said  judgment  without  interfering 
with  the  rights  and  interests  of  the  public  therein,  and  the 
plaintiff  is  therefore  entitled  to  a  personal  judgment  against 
the  defendant  Pere  Marquette  Railroad  Company  of  In- 
diana for  the  sum  of  $453.28. 

"(3)  The  defendants,  except  the  Pere  Marquette  Rail- 
road Company  of  Indiana,  have  no  interest  in  this  con- 
troversy." 

Upon  the  conclusions  of  law  thus  stated,  the  court  ren- 
dered a  personal  judgment  against  defendant  Pere  Mar- 
quette Railroad  Company  of  Indiana  for  $453.28.  There- 
upon said  defendant  moved  to  modify  said  judgment  so 
as  to  eliminate  therefrom  all  that  portion  of  the  same  as 
makes  the  judgment  personal  against  it,  which  motion  was 
overruled,  and  exception  reserved.  Said  defendant  then 
filed  its  motion  for  a  new  trial,  assigning  as  reasons  there- 
for: (1  and  2)  That  the  decision  of  the  court  is  contrary  to 
law  and  not  sustained  by  sufficient  evidence;  (3  and  4)  each 
of  the  findings  is  contrary  to  law  and  not  sustained  by 
sufficient  evidence.  This  motion  was  overruled  and  appeal 
prayed  and  granted. 

It  might  be  well  here  to  state  that  by  the  averments  of 
the  complaint  it  appears  that,  at  the  time  of  filing  the 
same,  the  railroad  was  not  completed  and  not  in  operation 
in  Laporte  county;  but  this  variation  as  to  this  allegation 
in  the  complaint  and  the  finding  of  facts  on  that  subject 
does  not  affect  the  first  and  ruling  question  here  presented, 
not  only  by  the  demurrer  to  the  complaint,  but  by  the  mo- 
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tion  for  a  new  trial  as  well.  That  question  is:  Did  the 
assignors  of  appellee  come  within  the  class  of  persons  en- 
titled to  liens  as  provided  by  §7265  Bums  1901,  Acts 
1889,  p.  257,  §6,  or,  in  other  words,  do  they  come  within 
the  act  approved  March  6,  1883  (Acts  1883,  p.  140),  as 
subsequently  amended  (§7255  et  seq.  Burns  1901)  ? 

In  giving  force  to  a  statute,  courts  should  look  to  the 

language  used  by  the  lawmaking  power  as  expressive  of 

its  will;  and  where  this  language  is  plain  and  free 

1.  from  ambiguity,   and    the    meaning    expressed    is 
definite,  a  literal  interpretation  of  the  statute  should 

be  adopted.  Black,  Interp.  of  Laws,  p.  35.  It  is  not 
within  the  province  of  the  court  to  take  from  or  to 
enlarge  the  meaning  of  a  statute  by  reading  into  it 
language  which  will,  in  the  opinion  of  the  court,  cor- 
rect any  supposed  omissions  or  defects  therein.  As  has 
well  been  said  in  the  case  of  Davis  v.  Elliott  (1893),  7 
Ind.  App.  246:  "The  rights  of  the  parties  are  to  be  de- 
termined not  by  what  the  legislature  might  well  have 
done,  but  by  what  it  has  actually  done."  State,  ex  rel., 
V.  Aetna  Life  Ins.  Co.  (1889),  117  Ind.  251;  Black,  In- 
terp. of  Laws,  p.  37. 

"The  creation  of  liens  and  their  incidents  is  a  legisla- 
tive matter.     *     *     *     The  statute   must  determine   the 
character  and  extent  of  the  lien."     State,  ex  rel., 

2.  V.   Aetnu  Life   Ins.    Co.,  supra.      1    Jones,    Liens 
(2d  ed.),  §§97-112.     In  ascertaining  a  legislative 

intention  expressed  in  general  words,  for  the  purpose  of 
giving  it  effect,  the  court  is  limited  to  the  fact  as  to  what 
they  intended  to  do,  and  not  what  they  have  done.  The 
right  to  a  mechanic's  lien  "is  one  of  purely  statutory 
creation,"  and  is  a  special  privilege  or  right  given  to 
one  class,  and  not  enjoyed  by  others;  and,  while  such 
statutes  must  be  construed  and  enforced  as  remedial  in 
their  character,  they  can  not  be  extended  to  include  cases 
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not  within  their  scope,  "howiever  meritorious  they  may  be. 
Copeland  v.  Kehoe  [1880],  67  Ala.  594;  Rogers  v.  Cur- 
rier [1859],  13  Gray  129;  State,  ex  rel,,  v.  Aetna  Life 
Ins.  Co.  [1889],  117  Ind.  251."  Morris  v.  Louisville,  etc., 
R.  Co.  (1890),  123  Ind.  489.  See,  also,  Cincinnati,  etc.,  R. 
Co.  V.  Shera  (1905),  ante,  315. 

It  is  not  the  policy  of  courts  to  require  of  persons  who 

are  within  the  class  protected  by  mechanic's  lien  statutes 

anything  more  than  a  compliance  therewith,   and 

3.  upon  the  establishment  of  their  liens,  or  when  they 
clearly  establish  their  right  to  such  liens,  the  remedy 

provided  will  be  given  a  liberal  construction  in  favor  of 
such  lien  holders,  or,  as  the  court  has  well  said  in  the  case 
of  McNamee  v.  Rauck  (1891),  128  Ind.  59:  "The  trend 
of  the  later  decisions,  as  well  as  of  legislation,  is  in  the 
direction  of  a  liberal  enforcement  of  the  law  giving  me- 
chanics and  material  men  a  lien  upon  property  made  val- 
uable by  their  labor  and  material.  In  De\Yitt  v.  Smith 
[1876],  63  Mo.  263,  it  is  said:  The  courts  at  one  time 
were  inclined  to  hold  that  enactments  for  mechanics'  liens 
were  in  derogation  of  the  conimon  law,  and  their  pro- 
visions should  therefore  be  construed  strictly  against 
those  who  sought  to  avail  themselves  of  their  benefits.  But 
the  better  doctrine  now  is,  that  these  statutes  are  highly 
remedial  in  their  nature,  and  should  receive  a  liberal  con- 
struction to  advance  the  just  and  beneficent  objects  had 
in  view  in  their  passage.'  "  Midland  R.  Co.  v.  Wilcox 
(1890),  122  Ind.  84;  Clark  v.  Huey  (1895),  12  Ind. 
App.  224. 

Section  7265,  supra,  provides:     "All  persons  who  shall 

perform  work  or  labor  in  the  way  of  grading,  building 

embankments,   making   excavations    for   the   track, 

4.  building   bridges,   trestlework,   works   of   masonry, 
fencing  or  any  other  structure,  or  who  shall   per- 
form work  of  any  kind  in  the  construction  or  repair  of  any 
railroad,    or    part    thereof,    in    this    State;     *     *     * 


416         APPELLATE  COTJET  OF  INDIANA, 

Pere  Marquette  R.  Co.  v.  Baertz — 36  Ind.  App.  408. 

whether  such  work  or  labor  be  performed,  or  such  mate- 
rial furnished,  in  the  pursuance  of  a  contract  with  the  rail- 
road corporation  building,  repairing  or  owning  such  rail- 
road, or  whether  such  work  or  labor  be  performed,  or 
material  furnished,  in  pursuance  of  a  contract  with  any 
person,  corporation  or  company  engaged  as  lessee,  con- 
tractor, subcontractor  or  agent  of  such  railroad  corpora- 
tion, in  the  work  of  constructing-  or  repairing  any  such 
railroad,  or  part  thereof,  in  this  State,  may  have  a  lien 
to  the  extent  of  the  work  or  labor  performed,  or  material 
furnished,  or  both,  upon  the  right  of  way  *  *  *  of 
such  railroad  corporation,  within  the  limits  of  such  county." 

We  are  now  considering  the  question  as  if  the  persons 
who  actually  performed  the  work  and  labor,  as  stated  in 
the  special  finding  of  facts,  were  before  us,  and  for  the 
time  being  eliminating  the  question  of  their  right  to  assign 
their  claim  or  the  title  thereto  or  lien  to  appellee  as 
assignee. 

The  contention  of  appellant  is  that  a  subcontractor  in 
the  second  degree  is  not  included  in  the  class  given  a  lien 
by  §7265,  supra,  and  that  the  laborers  employed  by  such 
contractor  have  no  better  right  to  a  lien  than  their  employer. 
If  this  theory  be  correct,  then  this  case  must  be  reversed. 
We  can  not  agree  with  appellant's  contention. 

From  the  careful  reading  and  study  which  we  have  given 
§7265,  supra,  it  is  our  opinion  that  this  statute  expressly 
gives  protection  to  all  persons  who  actually  perform  work 
and  labor  in  the  construction  of  a  railroad,  or  that  part 
thereof,  as  expressly  stated  in  the  statute,  regardless  of 
whether  it  was  performed  under  the  supervision  of  the  rail- 
road company  itself  or  any  other  person,  company  or  cor- 
poration, by  giving  them  a  lien  upon  the  right  of  way  and 
franchises  of  such  railroad  corporation,  provided  such 
work  and  labor  was  performed  in  pursuance  of  some  rec- 
ognized authority  originally  emanating  from  or  authorized 
by  such  railroad   corporation.      And   the  words   "in   pur- 
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suance  of  a  contract,"  used  in  the  statute,  may  be  construed 
as  a  means  of  fixing  the  lawful  authority  under  which 
such  work  and  labor  was  performed. 

It  is  very  difficult  to  harmonize  the  decisions  of  the  vari- 
ous states,  for  the  reason  that  each  state  seems  to  have 
adopted  its  own  peculiar  law  and  state  policy.  A  review 
of  the  vast  number  of  authorities  upon  the  subject  now 
under  consideration  would  involve  a  critical  statement  of 
the  facts  of  each  case  and  the  writing  of  an  opinion  of 
unnecessary  length.  However,  we  will  refer  to  a  case  or 
two  which  may  furnish  some  light. 

Sections  3314,  3315  R  S.  1898  of  Wisconsin,  give  a 
lien  to  a  principal  contractor,  subcontractor  or  employe  of 
either,  "who  performs  or  procures  to  be  performed  any 
work  or  labor  ♦  ♦  *  for  or  in  or  about  the  erection, 
construction,"  etc.,  of  such  improvements  as  are  here  in- 
volved; and  the  supreme  court  of  that  state,  in  construing 
the  statute  in  a  lengthy  and  well-considered  opinion,  after 
clearly  drawing  the  dividing  line  and  pointing  out  the  dis- 
tinction between  contractors,  subcontractors,  employes  and 
laborers,  and  after  referring  to  a  number  of  decisions, 
says  "there  is  no  distinction  between  the  term  laborer 
and  the  term  employe  as  regards  the  element  of  personal 
service,"  and  holds  that  a  subcontractor  and  an  employe 
belong  to  different  classes  as  to  their  right  to  lien  privi- 
leges, the  former  not  being  entitled  to  a  lien  while  the 
latter  is  so  entitled.  Farmer  v.  St,  Croix  Power  Co. 
(1903),  (Wis.),  93  X.  W.  830. 

In  Duignan  v.  Montana  Clvb  (1895),  16  Mont.  189, 
40  Pac.  294,  on  the  question  of  a  lien  in  favor  of  the  sub- 
contractor of  a  subcontractor  under  the  Montana  law  pro- 
viding: "All  persons  furnishing  things,  or  doing  work, 
as  provided  for  by  this  chapter,  shall  be  considered  sub- 
contractors, except  such  as  have  therefor  contracts  directly 
with  the  owner  or  proprietor,  his  agent  or  trustee,"  the  pro- 
vision of  the  chapter  being:     "Every  mechanic,  builder. 

Vol.  36—27 
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lumberman,  artisan,  workman,  laborer  or  other  person  who 
shall  do  or  perform  any  work  or  labor,  *  *  *  upon 
complying  with  the  provisions  of  the  chapter,  shall  have 
*  *  *  a  lien  upon  such  building,  *  *  *  town  lots," 
etc.,  the  court  held  that  "a  subcontractor  of  a  subcontractor 
may  furnish  things  or  do  work  as  provided  for  in  the  chap- 
ter. Therefore  a  subcontractor  of  a  subcontractor  is  in- 
cluded by  the  statute  *  *  *  as  simply  a  subcon- 
tractor." 

In  Farmers  Loan,  etc,  Co.  v.  Canada,  etc,  B.  Co. 
(1891),  127  Ind.  250,  257,  11  L.  R.  A.  740,  it  is  said: 
"We  do  not  believe  that  a  laborer,  working  by  the  day,  or 
a  material  man,  who  delivers  ties  or  lumber,  is  a  subcon- 
tractor within  the  meaning  of  our  lien  law."  From  the 
syllabus  to  the  case  of  Mundt  v.  Sheboygan,  etc,  R,  Co. 
(1872),  31  Wis.  451,  we  take  the  following:  "Section  57, 
Tay.  Stats.,  1051,  provides  that  whenever  any  laborer  upon 
any  railroad  *  *  *  shall  have  a  just  claim  or  demand 
for  labor  performed  on  such  railroad,  against  any  person 
being  contractor  on  such  railroad  with  the  railroad  com- 
pany, such  railroad  company  shall  be  liable  to  pay  such 
laborer,  etc.  Held,  that  the  words  'contractor  witli  the  rail- 
road company'  do  not  necessarily  restrict  the  remedy  to 
claims  against  persons  who  have  contracted  directly  and 
immediately  with  the  company;  but  they  may  be  understood 
as  describing  all  persons  who,  by  means  of  laborers  in  their 
employ,  prosecute  work  upon  the  railroad,  under  the  pri- 
mary direction  and  authority  of  the  company,  by  virtue 
of  any  contract  which  connects  them  with  the  company, 
though  indirectly,  mediately  or  remotely." 

For  other  cases  tending  to  support  the  theory  of  our  con- 
clusion, see  Colter  v.  Frcse  (1873),  45  Ind.  96;  Barlow 
Bros.  Co.  V.  Gaffncy  (1903),  70  Conn.  107,  55  Atl.  582; 
Zarrs  v.  Keck  (1894),  40  Neb.  456,  58  N.  W.  933. 

The  persons  who  actually  did  the  work  in  constructing 
the  railroad,  as  averred  in  the  complaint  and  as  found  by 
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the  court  in  its  special  finding  of  facts,  were  within  the 
statute  and  entitled  to  a  lien,  and  the  fact  that  they  per- 
formed the  labor  was  notice  to  the  railroad  company. 

It  appears  from  the  evidence  that  thirty-nine  of 
5.     these   laborers   received   what   were   termed    "tinuj 
checks,"  of  which  a  blank  form  is  as  follows : 

"Tefft-Ross  Engineering  Company,  Chicago.     , 

1903.     No Mr has Dollars 

for  work  done  in  the  month  of  July,   1903,  as  follows: 

Hours  worked Rate  | Amount 

$ Deduction :  Board Commis- 
sary       Orders Total  deductions 

$ Balance  due  | This  time  check 

is  not  transferable,  and  is  due  and  payable  at  the  office  of 
Tefft-Ross  Engineering  Company,  Michigan  City,  on  the 
,  1903 ,  Supt.' 


» 


These  checks  were  all  dated  in  July,  1903,  and  issued 
to  the  various  parties  with  the  blanks  filled  according  to 
the  amount  due,  hours  worked,  rate  per  hour,  etc.,  and  in- 
dorsed on  the  back  by  the  laborer  to  whom  issued,  and  de- 
livered to  appellee,  who  testified  that  he  bought  and  paid 
for  the  time  evidenced  by  these  "checks."  And  the  evi- 
dence shows,  without  question  or  contradiction,  that  appel- 
lee purchased  these  checks  at  the  suggestion  and  consent  of 
the  maker  thereof.  In  our  opinion  the  evidence  was  suffi- 
cient to  show  an  assignment  of  the  claims  of  such  laborers, 
and  to  carry  with  it  tlie  lien.  Midland  R,  Co.  v.  ^Yilcox, 
supra;  McElwaine  v.  Hosey  (1893),  135  Ind.  481;  True- 
blood  V.  Shellhouse  (1898),  19  Ind.  App.  91. 

We  have  carefully  considered  the  evidence  in  this  cause, 
and  it  clearly  sustains  appellee's  contention,  and  fully  sus- 
tains the  decision  of  the  court. 

Appellant  in  its  argimient  relative  to  its  motion  for  a 
new  trial  insists  that  special  findings  numbered  five,  ten, 
thirteen  and  fourteen  are  not  sustained  by  the  evidence. 

What  has  been  said  in  regard  to  the  assignment  of  these 
labor  claims  is  applicable  in  support  of  findings  numbered 
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five  and  ten.     As  to  findings  numbered  thirteen  and  four- 
teen, it  appears  from  the  record  that  upon  the  trial  of  this 
cause  it  was  agreed,  in  part,  to  expedite  the  trial, 

6.  "that  since  the  performance  of  said  work  and  labor 
said  defendant  has  been  running  work-trains  on  said 

railroad ;  that  plaintiff  finished  said  work  and  labor  on  Oc- 
tober 17,  1903."  The  facts  thus  agreed  to  were  facts  to 
be  considered  by  the  court,  and  are  sufficient  to  sustain 
findings  numbered  thirteen  and  fourteen. 

Appellant  contends  that  the  "time  checks"  issued  were 
illegal,  and  therefore  in  the  hands  of  appellee  not  enforce- 
able even  against  the  party  issuing  the  game.    These 

7.  "checks,"  as  we  construe  them,  under  the  evidence, 
were  not  issued  in  pajTnent  for  any  work  or  labor 

done  or  to  be  done  by  such  employes,  but  are  more  in  the 
nature  of  a  statement  of  account,  or  an  acknowledgment 
of  amount  due  on  the  part  of  the  party  issuing  the  same  to 
the  party  to  whom  issued.  The  case  of  Naglebaugh  v. 
Harder  &  Ilofer,  etc.,  Co.  (1899),  21  Ind.  App.  551,  is 
not  in  point. 

Appellant  also  insists  that  the  court  erred  in  overruling 

its  motion  to  modify  the  judgment.     It  appears  that  at  the 

time  the  judgment  was  entered  appellant  was  run- 

8.  ning  its  trains  over  that  part  of  the  road  appellee's 
assignors  had  assisted  by  their  work  and  labor  in 

constructing;  and  it  also  appears  that  that  part  of  the  road 
so  constructed  was  a  part  of  the  general  system  of  appel- 
lant's railroad  extending  across  Laporte  county,  Indiana, 
and  east  and  north  into  the  state  of  Michigan.  It  is  the 
settled  law  of  this  State  that  a  continuous  line  of  railroad 
is  to  be  treated  as  an  entirety,  and  when  in  operation  must 
be  sold  as  an  entirety,  and  not  in  parts.  Farmers  Loan, 
etc,  Co,  V.  Canada,  etc.,  B.  Co.,  supra,  and  cases  cited. 

In  Louisville,  etc.,  R.  Co.  v.  Boney  (1889),  117  Ind. 
501,  3  L.  R.  A.  435,  the  court  in  passing  upon  the  question 
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of  enforcing  such  lien  says :  "The  plaintiff  in  the  present 
case  acquired  a  mere  statutory  lien  upon  so  much  of  the 

roadbed  as  he  had  constructed.  The  statute  pro- 
9.     vides  that  the  lien  may  be  foreclosed,  but  it  makes 

no  provision  for  the  sale  of  the  franchise,  or  of  the 
road  as  an  entirety,  or  of  anything  that  would  in  effect 
destroy  or  impair  the  use  of  the  franchise.  The  statutes 
regulating  the  construction  and  operation  of  railroads  with- 
in the  State,  plainly  contemplate  that  the  power  to  condemn 
lands  and  construct  and  operate  railroads  shall  be  confided  to 
railroad  corporations.  There  is  no  provision  by  which  an  in- 
dividual citizen  may  condemn  land  for  railroad  purposes, 
nor  is  it  contemplated  that  lands  condemned  and  used  for 
such  purposes  may  afterwards  be  sold  out  on  execution  or  by 
order  of  the  court,  and  become  the  property  of  an  individ- 
ual, so  long  as  the  corporation  is  not  dissolved  and  con- 
tinues in  the  use  of  its  franchise  and  property.  The  stat- 
ute, unlike  that  which  authorizes  railroad  companies  to 
execute  mortgages  on  their  property  and  franchises,  gives 
the  contractor  a  lien,  and  nothing  more.  As  it  appears  in 
the  present  case  that  the  debt  remains  unpaid,  the  lien  af- 
fords the  basis  for  the  exercise  by  a  court  of  chancery  of 
its  flexible  jurisdiction  to  coerce  payment  of  the  debt.  The 
legislature  doubtless  deemed  it  the  wiser  course  to  leave 
the  method  of  coercing  payment  in  each  case  to  the  court, 
rather  than  to  prescribe  a  method  which  might  be  suited 
to  one  case  and  not  to  another.  While  the  corporation  is 
solvent,  with  property  and  officers  and  agents,  subject  to 
the  order  and  process  of  the  court,  within  the  State,  a  court 
of  chancery  can  not  be  without  expedients  for  coercing  pay- 
ment out  of  any  money  or  property  which  the  corporation 
itself  might  have  applied  to  that  purpose."  Under  the  au- 
thority of  this  case  and  that  of  Lake  Erie,  etc.,  R.  Co.  v. 
Bowker  (1894),  9  Ind.  App.  428,  and  cases  there  cited. 
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the  court  did  not  err  in  overruling  appellant's  motion.    And 

for  the  further  reason  that  it  does  not  appear  that 

10.     the  action  of  the  court,  in  so  rendering  judgment,  in 

anywise  damaged  or  injured  appellant,  and,  under 

the  settled  rules  of  law  of  this  State,  where  it  appears  from 

the  entire  record  in  the  cause  that  a    correct    result    was 

reached,  the  judgment  will  not  be  disturbed  on  appeal. 

Finding  no  error  in  the  record,  judgment  affirmed. 


Chicago,  Indianapolis  &  Louisville  Railway 

Company  v.  Hare. 

[No.  5,385.     Filed  November  1,  1905.] 

1.  Carriers. — Contracts  Limiting  Liability. — Consideration. — ^A 
common  carrier  has  the  right  to  enter  into  a  special  contract 
limiting  its  common-law  liability  in  the  carriage  of  goods,  pro- 
vided some  consideration  other  than  the  receipt  of  the  goods 
and  the  agreement  to  transport  is  yielded,     p.  423. 

2.  Trial. — Carriers. — Contracts  Limiting  Liability. — Prima  facie 
Case. — Where  a  carrier  shows  a  special  contract  executed  by  the 
shipper  and  itself  limiting  its  common-law  liability  in  the  trans- 
portation of  such  shipper's  goods,  it  has  established  a  prima 
facie  defense  against  such  shipper's  action  for  damages  on  ac- 
count of  injuries  for  which  its  liability  has  been  negatived  by 
such  contract,     p.  424. 

3.  Evidence. — Carriers. — Contracts  Limiting  Liability. — Admis- 
sions.— A  contract  between  plaintiff  and  a  common  carrier 
limiting  such  carrier's  common-law  liability  in  the  transporta- 
tion of  plaintiff's  goods,  is  admissible  in  evidence,  in  an  action 
against  such  carrier  for  damages  for  injuries  covered  by  such 
contract  exemption,  such  contract  being  in  the  nature  of  an 
admission,  and  also  showing  upon  its  face  a  consideration  for 
such  limitation  of  liability,     p.  424. 

4.  Pleading. — Tort. — Negativing  Validity  of  Contract. — A  ship- 
per, bringing  an  action  in  tort  on  the  common-law  liability  of 
defendant  carrier,  must,  if  he  has  executed  a  contract  limiting 
such  carrier's  liability,  aver  facts  negativing  the  validity  of 
such  contract,     p.  424. 

5.  Contracts. — Interstate  Commerce  Act. — Limiting  Carriers' 
Common-Law  Liability. — A   contract   showing  that   defendant 
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railroad  company  reduced  its  freight  thirty  per  cent  in  consid- 
eration of  a  limitation  of  its  common-law  liability  is  not  upon 
its  face  invalid  as  in  violation  of  the  provisions  of  the  interstate 
commerce  act.    p.  424. 

From  Superior  Court  of  Marion  County  (62,350) ; 
James  3f.  Leathers,  Judge. 

Action  by  Marcus  L.  Hare  against  the  Chicago,  Indian- 
apolis &  Louisville  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Reversed. 

E.  C  Field,  H.  R.  Kurrie,  Taylor  &  Woods  and  L.  B. 
Embank,  for  appellant. 

Jameson,  Joss  &  Hay  and  Henry  J.  Brandon,  for  ap- 
pellee. 

RoBY,  J. — This  is  an  action -to  enforce  the  common-law 
liability  of  a  common  carrier,  on  account  of  damages  suf- 
fered by  live  stock  while  being  transported  from  Indianap- 
olis to  Chicago  by  appellant  for  appellee.  The  complaint 
was  in  one  paragraph,  and  the  answer  was  a  general  denial. 

Appellant  offered  in  evidence  an  instrument  purporting 
to  be  a  special  contract  of  carriage  between  the  parties,  lim- 
iting the  liability  of  the  carrier  in  various  respects.  Upon 
appellee's  objections  the  court  excluded  the  offered  evi- 
dence ;  the  objection  made  being  that  the  contract  is  invalid 
on  its  face,  under  an  act  of  congress,  known  as  the  "inter- 
state conmierce  act,"  and  for  the  reason  that  appellee  was 
not  offered  a  choice  of  rates.  The  instrument  contains  a 
clause  in  terms  as  follows:  "Tariff  rate  on  this  shipment 
from  Indianapolis  to  Chicago  is  thirty  per  cent  higher  than 
the  rates  herein  named,  if  shipment  is  not  made  under  this 
live  stock  contract."  A  contract  limiting  the  liability  of 
a  common  carrier  must  be  supported  by  a  considera- 

1.  tion  other  than  the  delivery  of  the  goods  and  the 
agreement  to  transport,  such  consideration  being 
usually  found  in  a  rate  reduction.  That  clause  of  the  in- 
strument in  question  above  quoted  tends  to  show  the  exist- 
ence of  such  consideration.     Its  recitals  are  not  conclusive, 
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but  they  are  prima  facie,  and,  in  the  absence  of 

2.  other  evidence  upon  the  subject,  would  entitle  appel- 
lant to  a  finding  in  its  favor.    United  States  Express 

Co,  V.  Joyce  (1905),  ante,  1;  Lake  Erie,  etc,  R.  Co.  v. 
Holland  (1904),  162  Ind.  406,  63  L.  R.  A.  948. 

This  statement,  in  the  nature  of  an  admission, 

3.  would  be  competent  against  the  party  making  it, 
however  evidenced. 

The  instrument  offered  in  evidence  contains  the  state- 
ment of  a  consideration  rendered  by  appellant.  If  there 
was  in  fact  no  consideration,  it  must  be  determined  from 
all  the  evidence  relevant ;  and,  no  matter  how  well  f ounde.l 
the  claim  may  be,  it  did  not  justify  the  exclusion  of  the 
contract. 

The  practice  declared  in  Lake  Erie,  etc.,  R,  Co.  v.  Hol- 
land, supra,  requires  one  who  has  signed  a  contract  which 
he  claims  is  invalid  because  of  the  want  of  con- 

4.  sideration  to  aver  and  prove  facts  from  which  the 
invalidity  arises.     Evansville,  etc.,  R.  Co.  v.  Mc- 

Kinney  (1905),  34  Ind.  App.  402.  This  procedure  places 
the  burden  upon  the  shipper,  but  the  incongruity  therein  is 
not  of  general  importance;  the  procedure  in  cases  not 
founded  on  breach  of  the  special  contract,  and  arising  since 
the  act  of  February  27,  1905  (Acts  1905,  p.  58,  §3297a 
et  seq.  Burns  1905),  being  governed  by  it 

It  does  not  appear  upon  the  face  of  the  contract 

5.  that  it  is  one  inhibited  by  the  interstate  commerce 
act,  and  in  the  absence  of  extrinsic  facts  the  court 

declines  to  consider  the  question  argued. 

Inasmuch  as  the  judgment  will  have  to  be  reversed  for 
the  error  indicated,  other  questions  not  likely  to  arise  upon 
a  retrial  do  not  need  to  be  taken  up. 

Judgment  is  reversed,  and  cause  remanded,  with  instruc- 
tions to  the  court  to  sustain  appellant's  motion  for  a  new 
trial,  and  to  permit  appellee  to  amend  his  complaint,  if  he 
so  desires. 
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Dmrus  et  al.  v.  Lahr. 

[No.  5,618.     Filed  June  22,  1905.     Rehearing  denied  October  5, 
1905.     Transfer  denied  November  1,  1905.] 

1.  Appeal  and  Error. — Appellate  Court  Rules. — Briefs. — No 
question  is  raised  on  any  pleadings  not  set  out  literally  or  sub- 
stantially in  appellant's  brief,     p.  426. 

2.  Trial. — Special  Findings, — Presumptions. — Inferences. — Spe- 
cial findings  are  presumed  to  state  all  of  the  facts,  and  no  in- 
ferences or  intendments  will  be  drawn  in  aid  thereof,     p.  426. 

3.""  Same. — Special  Findings. — Evidentiary  Facts. — Conclusions 
of  Law. — Where  evidentiary  facts  are  included  in  the  special 
findings  they  will  not  be  considered  in  support  of  the  conclu- 
sions of  law.     p.  426. 

4.  Fraudulent  Conveyances. — Mortgages. — When  Insolvency 
Must  Be  Shovm. — ^A  suit  to  set  aside  a  fraudulent  mortgage  is 
governed  by  the  rules  relating  to  fraudulent  conveyances,  and 
it  must  be  shown  that  defendant  debtor  did  not  have  sufficient 
property  remaining  at  the  time  of  the  execution  of  such  mort- 
gage to  pay  plaintiff's  debts,     p.  428. 

5.  Same.  —  Mortgages.  —  Insolvency.  —  Findings.  —  Where  the 
special  findings,  in  an  action  to  set  aside  a  mortgage  as  fraudu- 
lent, show  that  defendant  debtor  was  insolvent  at  the  time  of 
the  trial  and  that  such  mortgage  was  executed  seventeen 
months  before  the  trial,  a  conclusion  of  law  that  such  mort- 
gage should  be  set  aside  as  fraudulent  is  not  sustained,    p.  429. 

6.  Trial. — Fraudulent  Conveyances. — Insolvency. — Special  Find- 
ings.— ^A  finding  that  defendant  took  a  mortgage  knowing  of 
plaintiff's  claim  and  knowing  that  the  execution  thereof  would 
render  the  mortgagor  insolvent,  is  not  a  finding  that  the  execu- 
tion of  the  mortgage  on  the  date  thereof  left  the  mortgagor 
insolvent,    p.  430. 

7.  Appeal  and  Error. — New  Trial. — Special  Findings. — Discre- 
tion.— ^Where  justice  will  be  subserved  the  Appellate  Court  will 
order  a  new  trial,  although  appellant,  on  the  special  findings,  is 
technically  entitled  to  a  decree,     p.  430. 

From  Huntington  Circuit  Court;  James  C.  Branyan, 
Judge. 

Suit  by  John  C.  Lahr  against  Peter  E.  Dinius  and  wife. 
From  a  decree  for  plaintiff,  defendants  appeal.    Reversed. 

T.  0.  Smith,  for  appellants. 
8.  M.  Baylor,  for  appellee. 
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Myers,  P.  J. — The  appellee  began  this  suit  against  ap- 
pellants to  set  aside  as  fraudulent  a  certain  mortgage  for 
$3,000,  executed  June  3,  1898,  by  appellant  Peter  E.  Din- 
ius to  his  wife  and  coappellant  Elizabeth  Dinius.  The 
cause  was  put  at  issue,  tried  by  the  court,  special  finding 
of  facts  found,  conclusions  of  law  stated  on  the  finding, 
and  judgment  in  accordance  with  the  findings  and  con- 
clusions. 

We  will  not  take  space  to  state  the  facts  appearing  from 

the  pleadings,  for  to  do  so  will  answer  no  purpose,  as  under 

the  rules  of  the  Supreme  and  this  Court  but  one 

1.  question  is  presented,  namely,  that  the  court  erred 
in  its  conclusions  of  law.     Chicago,  etc.,  R,  Co.  v. 

Walton  (1905),  165  Ind.  253;  Perry,  etc..  Stone  Co.  v. 
Wilson  (1903),  160  Ind.  435;  Schreiber  v.  Worm  (1904), 
164  Ind.  7. 

For  the  purpose  of  the  decision  of  the  dispute  now  before 

this  court  it  will  be  well  to  observe  in  the  outset  that  the 

special  findings  are  supposed  to  exhibit  all  the  facts 

2.  in  the  case  (National  State  Bank  v.  Sanford  Fork, 
etc.,  Co.  [1901],  157  Ind.  10)  ;  and  that  the  facts 

are  fully  and  correctly  found  {Phelps  v.  Smith  [1888],  116 
Ind.  387;  Conner  v.  Andreivs  Land,  etc.,  Co.  [1904],  162 
Ind.  338;  Blmr  v.  Curry  [1898],  150  Ind.  99)  ;  and  that 
no  inferences  or  intendments  are  to  be  drawn  from  the 
special  findings  in  aid  thereof  (Hill  v.  Swihart  [1897], 
148  Ind.  319;  Cleveland,  etc.,  R.  Co.  v.  Moneyhun  [1896], 
146  Ind.  147,  34  L.  R.  A.  141;  Craig  v.  Bennett  [1897], 
146  Ind.  574).  Ifor  can  evidence  included  in  the  special 
findings  from  which  ultimate  facts  might  have  been 

3.  found  take  the  place  of  such  ultimate  facts.   It  is  the 
ultimate  facts  as  found,  and  not  evidentiary  facts, 

which  support  conclusions  of  law.  Bradway  v.  Groenen- 
dyke  (1899),  153  Ind.  508;  Talhoit  v.  English  (1901), 
156  Ind.  299;  Coffinberry  v.  McClellan  (1905),  164  Ind. 
131, 
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In  the  case  at  bar  it  appears  from  the  special  finding  of 
facts  that  on  June  10  and  14,  1898,  in  the  Huntington 
Circuit  Court,  judgments  were  rendered  against  Wesley 
F.  Dinius  and  Peter  E.  Dinius,  and  in  favor  of  appellee, 
aggregating  the  sum  of  $902.07  and  $24.10  cost;  that  at 
the  beginning  of  this  action,  November  28,  1899,  said  judg- 
ments were  due  and  wholly  unpaid;  that  said  judgments 
were  had  upon  three  several  promissory  notes  executed  by 
said  Dinius  and  Dinius — one  on  April  29,  1893,  for  $255, 
one  on  September  22,  1893,  for  $260,  and  one  on  May  28, 
1897,  for  $247;  that  on  the  date  of  the  execution  of  said 
several  promissory  notes  the  appellant  Peter  E.  Dinius  was 
the  owner  of  ninety-six  acres  of  real  estate  in  Huntington 
county,  Indiana;  that  the  same  was  unencimibered  by  any 
judgment,  mortgage  or  other  lien  or  liens;  that  appellant 
Peter  E.  Dinius  derived  title  to  a  part  of  said  real  estate 
by  inheritance  from  his  father  on  December  31,  1870,  and 
the  balance  by  purchase  May  20,  1874,  and  April  3,  1882, 
from  persons  who  had  also  inherited  interests  in  his  father's 
lands.  The  findings  show  that  Wesley  F.  Dinius,  on  the 
date  of  the  rendition  of  said  judgment  was,  and  contin- 
uously ever  since  has  been  and  now  is,  insolvent.  There  are 
other  findings,  relative  to  the  transactions  between  appellants 
in  regard  to  money  which  appellant  Elizabeth  Dinius  re- 
ceived from  her  father,  which  it  is  necessary  to  set  forth  in 
detail  in  view  of  our  present  opinion  as  to  the  ultimate 
conclusion  we  are  bound  to  reach  as  to  the  question  now  un- 
der consideration.  The  court  further  finds:  "(7)  That 
the  real  estate  described  in  these  findings  is  worth  $4,800. 
(8)  That  the  personal  property  of  the  defendant  Peter 
E.  Dinius  does  not  exceed  $600,  and,  if  the  mortgage  set 
out  in  finding  nine  herein  is  held  valid,  was  at  the  begin- 
ning of  this  suit,  and  ever  since  has  been,  financially  in- 
solvent (9)  That  the  defendant  Elizabeth  Dinius  took 
and  received  a  mortgage  for  the  simi.of  $3,000  on  the  3d 
day  of  June,  1898,  after  the  defendant  Peter  E.  Dinius  had 


428        APPELLATE  COUKT  OF  IKDIAXA, 

Dinius  v.  Lahr — 36  Ind.  App.  425. 


been  served  with  summons  on  the  complaints  on  the  notes 
set  out  in  findings  one  and  two  of  this  finding  of  facts,  and 
before  the  return  day  for  each  of  said  summonses  as  for 
purchase  money  of  said  real  estate  described  herein,  and 
that  the  same  was  recorded  in  mortgage  record  forty-six 
of  Huntington  county,  at  page  355  thereof,  and  that  she 
took  the  same  with  full  knowledge  of  the  claims  of  the 
plaintiff  and  other  creditors,  and  with  full  knowledge  that 
the  same  would  render  said  Peter  E.  Dinius  financially 
insolvent,  and  that  she  and  said  Peter  E.  Dinius  joined  in 
the  intent  to  cheat,  hinder  and  delay  the  creditors  of  said 
Peter  E.  Dinius,  and  this  plaintiff  in  particular." 

Upon  the  facts  found,  the  court  stated  as  conclusions  of 
law  "that  plaintiff  ought  to  recover  from  defendant  Peter 
E.  Dinius,  on  the  judgments  sued  on,  the  sum  of  $1,230.25 ; 
that  the  mortgage  of  $3,000,  dated  June  3,  1898,  executed 
and  delivered  by  the  defendant  Peter  E.  Dinius  to  the  de- 
fendant Elizabeth  Dinius  *  *  *  is  fraudulent  as  to 
the  plaintiff,  and  that  he  is  entitled  to  have  the  same  set 
aside  and  canceled,  and  that  the  plaintiff  is  entitled  to  a 
decree  setting  aside  and  canceling  said  mortgage,  and  to 
subject  the  following  described  real  estate  in  Huntington 
county,  in  the  State  of  Indiana,  to  wit  [describing  it],  or 
as  much  thereof  as  shall  be  necessary  to  sell  for  the  payment 
of  the  plaintiff's  said  judgments  and  the  costs  of  this  suit" 
The  second  conclusion  of  law  relates  to  the  foreclosure  of 
the  mortgage. 

While  this  is  a  suit  to  set  aside  a  mortgage  as  fraudulent, 

the  same  rules  of  law  govern  as  obtain  in  suits  to  set  aside 

fraudulent  conveyances.    Aiken  v.  Kilbume  (1847), 

4.  27  Me.  252.  Therefore,  considering  this  action 
from  the  viewpoint  of  a  fraudulent  conveyance,  be- 
fore the  appellee  will  be  entitled  to  recover  he  must  allege 
and  prove  that  at  the  time  of  the  execution  of  the  mortgage 
sought  to  be  set  aside,  and  at  the  time  the  suit  was  brought, 
Peter  E.  Dinius  did  not  have  enough  property  left  subject 
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to  execution,  after  satisfying  said  mortgage,  to  pay  his 
debts,  or  to  pay  appellee's  judgments.  Nevers  v.  Hack 
(1894),  138  Ind.  260,  46  Am.  St.  380;  ^Yinstandley  v. 
Stipp  (1892),  132  Ind.  548;  Slagle  v.  Hoover  (1894), 
137  Ind.  314;  Petree  v.  Broiherton  (1893),  133  Ind.  692; 
Varisickle  v.  Shenk  (1898),  150  Ind.  413;  Pierce  v. 
Hower  (1895),  142  Ind.  626;  Sell  v.  Bailey  (1889),  119 
Ind.  51.  In  the  case  last  cited  the  court  quoted  with  ap- 
proval from  Rice  v.  Perry  (1870),  61  ile.  145,  as  follows: 
"  ^A  fraudulent  purpose  is  an  important  element  in  the  case, 
but  it  is  not  the  only  one;  there  must  be  superadded  to  it 
in  addition  to  the  sale,  actual  fraud,  hindrance,  or  delay 
resulting  therefrom  to  the  creditors.  The  sale  will  be  up- 
held unless  the  fraudulent  purpose  is  actually  accomplished. 
*  *  *  The  reason  for  considering  the  sale  void  in  this 
class  of  cases  is  that  creditors  are  damaged  thereby;  and 
when  the  reason  is  wanting  the  rule  itself  becomes  inap- 
plicable.' There  is,  as  our  cases  have  always  aflBrmed, 
no  reason  for  stigmatizing  a  conveyance  as  fraudulent  when 
the  grantor  has,  at  the  time  it  is  made,  abundant  property 
subject  to  execution  out  of  which  all  his  debts  could  be 
collected." 

In   the  case   at  bar  it  may  be  said  that  the   findings 
show  that  appellant  Peter  E.  Dinius  was  insolvent  from 

the    time    of    the    commencement    of    this    suit, 
5.     but  it  appears  from  the  findings  that  the  mortgage 

assailed  was  executed  more  than  seventeen  months 
before  the  institution  of  this  suit.  There  is  no  finding 
that  the  appellant  Peter  E.  Dinius,  at  the  time  the  mort- 
gage was  executed,  did  not  retain  sufficient  property  to 
pay  his  debts  or  appellee's  jud^nents.  Such  a  finding 
was  necessary  under  the  authorities  above  cited  to  sustain 
the  conclusions  of  law.  The  fact  of  Peter  E.  Dinius's 
insolvency  at  the  time  this  suit  was  begun  does  not  raise 
the  presumption  that  insolvency  existed  prior  to  that  time. 
Nevers  v.  Hack,  supra,  and  cases  cited.     Finding  num- 
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bered  nine   **that   she   took   the   same    [mortgage] 

6.  with  full  knowledge  of  the  claims  of  the  plaintiff 
and    other    creditors,    and    with    full    knowledg.^ 

that  the  same  would  render  said  Peter  E.  Dinius  finan- 
cially insolvent"-^is  not  a  finding  that  the  execution 
of  the  mortgage  on  the  date  thereof  left  the  mortgagor  in- 
solvent and  without  property  sufiicient  to  pay  appellee's 
judgment.  As  we  have  seen  from  the  authorities  cited, 
we  are  not  to  indulge  in  presumptions  and  intendments 
to  support  findings  on  which  to  predicate  or  uphold  con- 
clusions of  law.  "Would  render  said  Peter  E.  Dinius 
financially  insolvent."  When?  How  long  after  the  exe- 
cution of  the  mortgage  ?  These  are  questions  which  might 
properly  be  asked ;  and  yet  we  are  not  told  by  the  findings 
when  this  insolvency  is  to  occur.  If  not  until  long  after 
the  giving  of  the  mortgage,  then  under  the  well-established 
rules  of  law  appellee  can  not  recover.  For  the  reasons 
stated,  conclusion  of  law  numbered  one,  submitted  by  the 
court  below,  is  erroneous. 

L^pon  a  careful  examination  of  the  record  in  this  case, 
we  have  come  to  the  conclusion  that  justice  will  be  best  sub- 
served by  granting  a  new  trial.     The  judgment  of 

7.  the  lower  court  is  therefore  reversed,  with  instruc- 
tions to  permit  the  parties  to  amend  the  pleadings 

if  they  so  desire,  and  that  a  new  trial  be  granted. 


Baltimore  &  Ohio  Railroad  Company  v.  Ray. 

[No.   5,151.     Filed  March  30,   1905.     Rehearing  denied  June  6, 
1905.     Transfer  denied  November  1,  1905.] 

1.  Appeal  and  Error. — Bill  of  Exceptions. — Record. — Statutes. 
—Under  the  act  of  1903  (Acts  1903,  p.  338,  §7,  §641g  Bums 
1905)  the  original  bill  of  exceptions  contained  in  the  transcript 
on  appeal  is  a  part  of  the  record  whether  the  precipe  calls  for 
such  original  or  merely  a  transcript,     p.  432, 

2.  New  Trial. — Second  or  Supplemental  Motion. — Discretion. — 
The  right  of  filing  a  second  or  supplemental  motion  for  a  new 
trial  is  largely  within  the  discretion  of  the  trial  court,    p.  433. 

3.  Same. — Time  of  Filing. — Adjourned  Term, — Under  §570  Bums 
1901,  §561  R.  S.  1881,  providing  that  a  motion  for  a  new  trial 
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must  be  filed  during  the  term  at  which  the  verdict  or  decision 
is  rendered,  unless  it  should  be  the  last  day  of  such  term,  in 
which  event  such  motion  could  be  liled  on  the  first  day  of  the 
next  term,  and  §1443  Bums  1901,  §1380  R.  S.  1881,  providing 
that  the  judge  can  call  an  adjourned  term  of  court  to  complete 
any  unfinished  business,  which  adjourned  term  shall  be  con- 
sidered a  part  of  the  regular  term,  a  motion  for  a  new  trial 
filed  during  such  adjourned  term  is  in  time,  though  the  decision 
was  rendered  prior  to  the  last  day  of  such  r^:ular  term.     p.  433. 

4.  Contracts.  —  Railroads. — Receivers. — Relief  Departments. — 
Where  an  employe  of  a  railroad  company  contracts  with  such 
company  that  in  the  event  of  an  injury  or  death  he  or  his  per- 
sonal representatives  shall  be  entitled  to  certain  benefits  from 
such  company's  relief  department,  and  that  if  suit  for  damages 
be  brought  by  him  or  such  representatives  for  injuries  the  same 
shall  operate  as  a  release  of  such  relief  benefits,  and  such  com- 
pany goes  into  the  hands  of  receivers  who  are  authorized  to  con- 
tinue such  relief  department,  such  receivers  continuing  such 
employe  in  the  service,  such  employe  is,  within  the  meaning  of 
the  contract,  still  in  the  employ  of  such  company,    p.  434. 

5.  Damages. — Death  by  Wrongful  Act. — Survival. — Actions, — 
Divisibilty. — Statutes. — ^Where  the  widow  of  a  decedent  killed 
by  the  wrongful  act  of  the  receivers  of  defendant  railroad  com- 
pany files  her  petition  as  administratrix  for  leave  to  sue  such 
receivers  for  the  benefit  of  decedent's  minor  children,  and  the 
court  grants  leave  to  sue  in  behalf  of  the  widow  and  children, 
the  damages  assessed  are  in  gross  for  such  widow  and  children, 
one  action  only  being  maintainable  under  the  statute  (§285 
Bums  1901,  Acts  1899,  p.  405).     p.  436. 

6.  Contracts.  —  Railroads. — Relief. — Torts. — Public  Policy. — A 
contract,  required  by  a  railroad  company  and  providing  that 
each  employe  shall  become  a  member  of  its  relief  depart- 
ment and  as  such  be  entitled  to  certain  relief  in  case  of  injury, 
but  that  if  an  action  in  damages  be  brought  by  such  employe 
or  his  personal  representatives  for  injuries  received,  the  same 
shall  be  a  release  of  any  benefits  in  such  relief  fund,  is  not  con- 
trary to  public  policy  on  the  ground  of  an  attempted  escape  of 
liability  for  torts,     p.  437. 

7.  Same. — Parties. — Railroads. — Relief. — Release. — A  contract  by 
an  employe  of  a  railroad  company  providing  that  an  action  by 
him  or  his  personal  representatives  shall  be  a  release  of  any 
claim  for  benefits  by  virtue  of  such  employe's  membership  in 
such  company's  relief  department  is  valid  and  the  beneficiaries 
can  recover  only  what  is  provided  by  the  contract,    p.  438. 

From  Dekalb  Circuit  Court;  Joseph  W,  Adair j  Special 
Judge. 
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Action  by  Emma  Ray  against  the  Baltimore  &  Ohio 
Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

James  E.  Rose,  Calhoun,  Lyford  &  Sheehan  and  Charles 
D.  Clark,  for  appellant. 

Mountz  &  Brinkerhoff,  for  appellee. 

Robinson,  P.  J. — This  is  an  action  by  appellee  to  re- 
cover benefits  claimed  to  be  due  her  through  the  member- 
ship of  her  husband  in  his  lifetime  in  appellant's  relief 
department  A  trial  by  the  court  upon  issues  formed  re- 
sulted in  a  judgment  in  appellee's  favor.  The  questions 
presented  in  the  argument  are  those  arising  under  the  mo- 
tion for  a  new  trial. 

It  is  first  argued  that  the  evidence  is  not  in  the  record. 

The   judgment   was   rendered    November  5,    1903.      The 

transcript  was  filed  in  this  court  February  8,  1904. 

1.  The  original  bill  of  exceptions  is  incorporated  into 
the  transcript,  and  under  section  seven  of  the  civil 
practice  act  of  March,  1903  (Acts  1903,  p.  338,  §641g 
Burns  1905),  we  think  it  clear  that  we  must  consider  it 
a  part  of  the  record.  That  section  provides:  "That  in 
case  an  original  bill  of  exceptions  shall  be  incorporated 
into  the  transcript  of  the  record  of  any  cause  on  appeal 
to  the  Supreme  Court  or  the  Appellate  Court,  such  original 
bill  of  exceptions  shall,  in  every  case,  constitute  and  be 
considered  as  a  part  of  such  transcript,  the  same  as  if 
copied  therein  by  the  clerk,  whether  such  original  bill  or  a 
copy  thereof  be  specified  in  the  precipe,  or  otherwise  di- 
rected to  be  incorporated  into  such  transcript."  The 
precipe  calls  for  the  bill  of  exceptions  containing  the  evi- 
dence, and  the  transcript  contains  the  original  bill.  There 
is  some  doubt  whether  the  precipe  calls  for  the  original 
bill  or  a  transcript  of  the  original  bill,  but,  resolving  the 
doubt  either  way,  the  original  bill  which  is  in  the  transcript 
must  be,  under  the  above  statute,  considered  a  part  of  the 
record. 
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On  Xovember  6,  1903,  the  twenty-eighth  day  of  the  Oc- 
tober term,  1903,  the  court  rendered  its  decision,  and  a 
motion  by  appellant  for  a  new  trial  was  overruled,  and 
judgment  rendered.  Afterwards,  on  December  18,  1903, 
"the  same  being  the  eleventh  day  of  the  adjourned  October 
term,  1903,  or  the  forty-seventh  day  of  the  regular  October 
term,  1903,"  appellant  asked,  and,  over  appellee's  objec- 
tion, was  granted  leave  to  correct  the  motion  for  a  new 
trial,  and  was  permitted  to  file  a  corrected  and  supple- 
mental motion  for  a  new  trial,  which  supplemental  and 
corrected  motion  was  overruled. 

There  is  nothing  in  the  statute  that  prohibits  the  filing 

of  a  second  motion  for  a  new  trial.     Whether  such  motion 

should  be  filed  would  rest  largely  in  the  discretion 

2.  of  the  trial  court.     Dennis  v.  State   (1886),  103 
Ind.  142.     It  does  not  appear  that  there  was  any 

abuse  of  discretion.  What  showing  was  made  does  not  ap- 
pear, but  we  must  presume  in  favor  of  the  action  of  the 
court.  The  motion  was  filed  over  appellee's  objection,  but 
no  cross-errors  have  been  assigned.  The  question  remains, 
however,  whether  it  could  be  filed  at  the  time  it  was  filed. 
Section  570  Bums  1901,  §561  R.  S.  1881,  provides: 
"The  application  for  a  new  trial  may  be  made  at  any  time 
during  the  term  at  which  the  verdict  or  decision  is 

3.  rendered ;  and  if  the  verdict  or  decision  be  rendered 
on  the  last  day  of  the  session  of   any  court,   or  on 

the  last  day  of  any  term,  then,  on  the  first  day  of  the 
next  term  of  such  court,  whether  general,  special  or 
adjourned."  Section  1443  Burns  1901,  §1380  R.  S.  1881, 
provides:  "When  the  business  pending  in  any  of  the 
courts  of  this  State  shall  remain  undisposed  of  at  the  close 
of  any  term  of  court,  the  judge  may  adjourn  the  court  to 
any  other  time  in  vacation  (of  which  notice  shall  be  pub- 
lished in  some  newspaper  of  general  circulation  in  the 
county),  and  at  such  adjourned  time  proceed  with  the  busi- 
ness of  the  court,  as  a  part  of  the  regular  term  of  said  court 

Vol.  36—28 
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at  which  the  adjoumment  was  ordered;  and  all  parties, 
witnesses,  jurors  and  oflBcers  shall  attend  as  they  were  re- 
quired to  do  at  the  regular  term."  Section  1386  Burns 
1901,  §1334  R.  S.  1881,  provides  for  holding  special 
terms  of  court.  The  record  discloses  that  the  term  at  which 
the  motion  for  a  new  trial  was  filed  was  an  adjourned 
term,  and  seems  to  have  been  considered  a  continuation 
of  the  regular  October  term.  As  nothing  to  the  contrary 
appears,  it  is  presumed  that  the  adjourned  term  was  legally 
held.  Wood  v.  Franklin  (1884),  97  Lid.  117;  Lewis  v. 
Albertson  (1899),  23  Ind.  App.  147. 

Construing  §§570,  1443,  supra,  together,  upon  the  au- 
thority of  Rudolph  V.  Landwerlen  (1893),  92  Ind.  34, 
41,  it  must  be  held  in  the  case  at  bar  that  the  motion  for 
a  new  trial  must  be  regarded  as  if  filed  at  the  regular 
term  at  which  the  finding  of  the  court  was  announced.  It 
is  held  in  that  case  that  the  statute  makes  the  adjourned 
term  a  part  of  the  regular  term  at  which  the  adjournment 
was  ordered,  and  that  a  motion  for  a  new  trial,  filed  dur- 
ing the  adjourned  term,  where  the  finding  was  made  at 
the  regular  term,  is  filed  in  time.  See,  also.  Smith  v. 
Smith  (1861),  17  Ind.  75;  Cosily  v.  State  (1869),  32 
Ind.  62;  Knight  v.  State  (1880),  70  Ind.  375. 

In  Mcintosh  v.  Zaring  (1898),  150  Ind.  301,  cited  by 
counsel  for  appellee,  a  judgment  was  rendered  on  the  last 
day  of  the  term,  a  motion  for  a  new  trial  was  not  made 
until  the  first  day  of  the  next  regular  term,  and  it  was  held 
the  motion  was  too  late,  as  a  special  term  had  been  held  in 
the  meantime. 

Appellee's  husband,  Robert  Ray,  in  October,  1889,  en- 
tered appellant's  employ  as  a  locomotive  fireman,  and  be- 
came a  member  of  the  relief  department.     In  his 

4.  application  for  membership  in  the  relief  depart- 
ment— which  application  he  agreed,  when  accepted 
by  the  superintendent,  which  was  done,  should  constitute  a 
contract  between  him  and  the  company — he  agreed,  among 
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other  things,  that  the  bringing  of  a  suit  against  the  com- 
pany for  damages,  by  reason  of  his  injury  or  death,  by  "any 
beneficiary  or  legal  representative,  or  for  the  use  of  any 
beneficiary  alone  or  with  others,  or  the  payment  by  any  of 
the  companies  aforesaid  of  damages  for  such  injury  or 
death,  recovered  in  any  suit  or  determined  by  compromise, 
or  of  any  costs  incurred  therein,"  should  "operate  as  a  re- 
lease in  full  to  the  relief  department  of  all  claims  by 
reason  of  any  membership  therein."  The  application  and 
acceptance,  with  the  regulations  of  the  relief  department, 
constitute  the  contract  upon  which  this  action  is  brought. 
On  February  29,  1896,  while  Ray  was  still  in  the  employ 
of  the  appellant,  the  United  States  Circuit  Court  ap- 
pointed receivers,  who  took  charge  of  the  railroad  com- 
pany's property,  and,  under  the  direction  of  the  court, 
continued  the  operation  of  the  relief  department.  Ray  was 
employed  by  the  receivers,  and  continued  in  their  employ 
until  his  death,  April  26,  1899.  At  his  death,  he  left  sur- 
viving him  the  appellee  (his  widow)  and  two  children. 

Appellee  was  appointed  administratrix  of  her  husband's 
estate,  and  as  such,  in  June,  1899,  filed  an  intervening  peti- 
tion in  the  receivership  case,  asking  that  she  might  inter- 
vene as  administratrix  for  the  benefit  of  the  children,  and 
that  she  be  permitted  to  wage  the  suit  in  such  capacity  for 
their  benefit,  and  not  otherwise.  In  the  proceedings  then 
had  the  court  found  that  appellee  was  administratrix  of 
her  husband's  estate,  "in  which  capacity  she  intervenes 
herein  for  the  benefit  of  the  widow  and  children  of  said 
Robert  M.  Ray."  The  court  also  found  that  the  widow  and 
next  of  kin  were  damaged  in  the  sum  of  $7,500,  for  which 
amount  judgment  was  rendered.  This  amount,  with  in- 
terest, was  afterward  paid  to  the  administratrix. 

It  is  not  necessary  to  inquire  whether  the  appointment 
of  the  receivers  terminated  the  contract  of  employment  Ray 
had  with  the  appellant  company,  for  the  reason  that  it  is 
shown  that  Ray  was  employed  by  the  receivers,  and  was  in 


436        APPELLATE  COURT  OF  INDIANA, 

Baltimore,  etc.,  R.  Co.  v.  Ray — 36  Ind.  App.  430. 

their  employ  when  killed.  It  does  not  appear  when  the 
receivers  were  discharged,  but,  as  this  action  is  against  the 
company,  we  assume  that  the  receivership  had  ended  when 
this  suit  was  brought.  We  think  the  statement  made  by 
counsel  for  appellee  in  their  brief,  that  "Ray  was  in  the 
service  of  the  appellant^  within  the  meaning  of  the  con- 
tract, at  the  time  of  his  death,"  is  correct.  And  we  think  it 
is  also  true  that  the  suit  brought  against  the  receivers  by 
the  administratrix,  so  far  as  the  questions  presented  by  this 
appeal  are  concerned,  is  the  same  as  if  such  suit  had  been 
brought  against  the  company. 

In  the  intervening  petition  filed  in  the  federal  court  by 
appellee,  as  administratrix  of  her  husband's  estate,  it  was 

stated  that  it  was  only  for  the  benefit  of  the  minor 
5.     children  of  the  deceased,  and  not  for  the  benefit  of 

appellee  as  widow.  A  recovery  for  the  death  of  a 
person  resulting  from  injuries  wrongfully  inflicted  can  be 
had  only  by  virtue  of  a  statute.  Section  285  Bums  1901, 
Acts  1899,  p.  405,  gives  the  right  to  recover  in  such  cases, 
and  expressly  provides  that  the  damages  "must  inure  to  the 
exclusive  benefit  of  the  widow,  or  widower  (as  the  case  may 
be),  and  children,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased." 
The  statute  speaks  of  but  one  action  for  the  wrongful  act, 
and  clearly  does  not  contemplate  that  the  parties  entitled 
to  damages  may  each  recover  his  portion  in  a  separate 
action.  The  action  is  based  upon  a  single  wrong,  and  when 
the  administratrix  sued  she  sued  for  the  parties  designated 
in  the  statute — in  that  case  the  widow  and  children.  While 
she  asked  to  intervene  as  administratrix  of  her  husband's 
estate  for  the  benefit  of  the  minor  children  only,  yet  the 
United  States  court  properly  found  that  as  administratrix 
she  intervened  for  the  benefit  of  the  widow  and  children, 
and  foimd  that  by  the  death  of  the  husband  the  widow  and 
next  of  kin  were  damaged  in  a  sum  named.  In  such  a  case 
the  damages  are  assessed  in  gross.    The  court,  or  jury,  does 
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not  apportion  the  amount  recovered  among  those  entitled 
to  the  damages.  That  is  to  be  done  after  the  damages  are 
recovered.  The  parties  to  an  action  brought  after  the  death 
of  an  injured  party  are  the  same  as  in  an  action  instituted 
by  the  party  himself  ill  his  lifetime,  except  that  in  the 
former  case  the  injured  party  is  represented  by  his  per- 
sonal representative.  While  the  measure  of  damages  may 
differ  somewhat,  yet  the  damages  in  both  instances  are  for 
one  wrong.  See  Hecht  v.  Ohio,  etc.,  R.  Co.  (1892),  132 
Ind.  507;  Oyster  Y.  Burlington  Relief  Department  (1902), 
65  Neb.  789,  91  N.  W.  699,  59  L.  R.  A.  291 ;  Baltimore, 
etc.,  B.  Co.  v.  Then  (1896),  159  111.  535,  42  X.  E.  971. 

Appellee  argues  that  the  clause  in  the  contract  which 
provides  that  the  bringing  of  an  action  for  damages  by  the 

personal    representative    of   the    deceased    employe 
6.     shall  forfeit  all  rights  to  benefits  is  void  as  against 

public  policy.  But  this  clause  can  in  no  sense  be 
construed  as  a  contract  by  which  appellant  could  escape  a 
legal  liability  for  its  torts.  No  phase  of  public  policy  pro- 
hibited Ray  from  agreeing  that  whatever  compensation  he 
might  accept  should  be  in  lieu  of  any  claim  he  might  other- 
wise have  against  the  relief  fund.  As  said  by  the  court  in 
Pittsburgh,  etc.,  R.  Co.  v.  Moore  (1899),  152  Ind.  345,  44 
L.  R.  A.  638 :  "It  is  nothing  more  or  less  than  a  contract 
for  a  choice  between  sources  of  compensation,  where  but  a 
single  one  existed,  and  it  is  the  final  choice — the  acceptance 
of  one  against  the  other — that  gives  validity  to  the  transac- 
tion." See  Lease  v.  Pennsylvania  Co.  (1894),  10  Ind. 
App.  47;  Pittsburgh,  etc.,  R.  Co.  v.  Hosca  (1899),  152 
Ind.  412;  Donald  v.  Chicago,  etc.,  R.  Co.  (1895),  93  Iowa 
284,  61  N.  W.  971,  33  L.  R.  A.  492 ;  Johnson  v.  Phila- 
delphia, etc.,  R.  Co.  (1894),  163  Pa.  St.  127,  29  Atl.  854; 
Fuller  V.  Baltimore,  etc..  Relief  Assn.  (1887),  67  Md. 
433,  10  Atl.  237 ;  State,  ex  rel.,  v.  Baltimore,  etc.,  R.  Co. 
(1888),  36  Fed.  655;  Owens  v.  Baltimore,  etc.,  R.  Co. 
(1888),  35  Fed.  715,  1  L.  R.  A.  75;  Echman  v.  Chicago, 
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etc.,  R.  Co.  (1897),  169  111.  312,  48  N.  E.  496,  38  L.  R 
A.  750.  That  it  is  a  kind  of  compulsory  insurance  is  true 
in  a  sense.  But  an  employe  has  the  right  to  decline  the 
service  of  the  company  under  such  conditions.  As  the  con- 
ditions are  not  so  unreasonable  that  a  court  would  pro- 
nounce them  void,  a  party  who  accepts  the  contract,  know- 
ing the  conditions,  is  bound  by  them. 

Nor  is  the  contract  objectionable  because  it  undertakes  to 

bind  persons  who  are  not  parties  to  it.    Appellee's  action  is 

based    upon   the   contract   made   by   her   husband. 

7.  Without  that  contract  she  has  no  right  of  action. 
She  must  take  the  contract  as  it  was  made,  or  not 
take  it  at  all.  By  the  contract  of  membership  and  the  regu- 
lations of  the  relief  department,  by  which  the  member 
agreed  to  be  bound,  he  agreed  that  the  bringing  of  a  suit 
for  damages  for  his  death,  by  his  beneficiary  or  legal  repre- 
sentative, or  the  payment  of  damages  for  such  death,  re- 
covered in  any  suit  or  determined  by  compromise,  should 
operate  as  a  release  in  full  to  the  relief  department  of  all 
claims  by  reason  of  his  membership  therein.  As  a  ben- 
eficiary, appellee  takes  merely  what  her  husband  contracted 
she  should  take.  Without  his  contract  she  would  have  no 
claim  on  the  relief  department.  He  did  not  contract  away 
any  right  she  had  in  his  estate,  but  attempted  to  create  a 
right  for  her  by  contract.  She  had  no  rights  as  a  beneficiary 
prior  to  the  contract,  and  whatever  claim  she  urges  must 
be  in  accord  with  the  terms  of  the  contract.  And,  by  the 
express  terms  of  the  condition  named  in  the  contract,  she 
is  barred  from  a  recovery.  See  Donald  v.  Chicago,  etc.,  R. 
Co.,  supra;  Oyster  v.  Burlington  Relief  Department,  supra. 

Judgment  reversed,  with  instructions  to  grant  appellant's 
motion  for  a  new  trial. 
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Pere  Marquette  Railroad  Company  of  Indiana 

V.  Smith. 

[No.  5^56.     Filed  May  23,  1905.     Rehearing  denied  August  1, 
1905.     Transfer  denied  November  1,  1906.] 

1.  Liens.  —  Laborers',  —  Railroads, — Subcontractors. — Employes 
of.— Statutes.— Under  §7265  Bums  1901,  Acts  1889,  p.  257,  §6, 
giving  a  lien  for  labor  performed  ''in  pursuance  of  a  contract 
with  any  person,  corporation  or  company  engaged  as  lessee, 
contractor,  subcontractor,  or  agent"  of  a  railroad  company  ''in 
the  work  of  constructing  or  repairing"  its  road,  a  railroad  com- 
pany is  liable  for  labor  performed  in  the  construction  of  its 
road  by  an  employe  of  a  subcontractor  in  the  second  degree,  the 
authority  for  such  labor  emanating  originally  from  such  com- 
pany,    p.  440. 

2.  Same. — Laborers', — Personal  Judgment. — Railroads. — In  an 
action  to  foreclose  a  laborer's  lien  against  a  railroad  company 
for  labor  performed  in  the  construction  of  such  company's  road, 
it  is  proper  to  render  a  personal  judgment  against  such  road, 
where  the  evidence  shows  that  such  company  has  been  running 
work-trains  over  its  road  and  the  road  is  practically  completed, 
although  such  company  had  not  actually  used  its  road  in  the 
business  of  a  common  carrier  of  freight  or  passengers,     p.  440. 

From  Laporte  Superior  Court;  H.  B.  Tuthill,  Judge. 

Suit  by  Alvin  Smith  against  the  Pere  Marquette  Rail- 
road Company  of  Indiana.  From  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed. 

M.  T.  Krueger  and  /.  F.  Gallaher,  for  appellant. 
C.  R.  &  J,  B.  Collins,  for  appellee. 

Robinson,  J. — Appellee  sued  to  enforce  a  lien  against 
appellant's  right  of  way  and  franchises  for  labor  per- 
formed by  him  in  the  construction  of  appellant's  road.  Ap- 
pellee was  employed  by  a  partnership  known  as  the  Tefft- 
Ross  Engineering  Company,  which  partnership  had  a  con- 
tract under  a  corporation  known  as  the  McArthur  Bros. 
Company,  which  company  was  a  subcontractor  under  the 
Marquette  Construction  Company,  which  had  a  contract 
with  appellant  for  the  entire  work.     Appellee's  complaint, 
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with  which  was  filed  a  copy  of  the  notice  as  an  exhibit,  was 
answered  by  general  denial.  A  trial  by  the  court  resulted 
in  a  general  finding  in  appellee's  favor  and  the  rendering  of 
a  personal  judgment  against  appellant  for  the  amount 
found  to  be  due  appellee. 

It  is  argued  imder  the  error  assigned  on  overruling  the 
motion  for  a  niBW  trial  that  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence  and  is  contrary  to  law. 

The  evidence  shows  that  appellant  let  the  contract  for  the 

work  to  the  Marquette  Construction  Company,  that  this 

company  sublet  a  portion  of  the  work  to  McArthur 

1.  Bros.  Company,  and  this  company  sublet  a  portion 
to  the  Tefft-Ross  Engineering  Company,  and  that 

appellee's  claim  is  for  work  done  in  the  employ  of  the  last- 
named  company.  It  is  argued  that,  as  the  Tefft-Rose  Engi- 
neering Company  was  neither  a  contractor,  subcontractor, 
lessee  nor  agent  of  appellant,  the  evidence  fails  to  establish 
appellee's  right  to  a  valid  lien  under  §7265  Burns  1901, 
Acts  1889,  p.  257,  §6.  This  question  was  decided  adversely 
to  appellant  in  the  case  of  Pere  Marquette  JB.  Co.  v.  Baertz 
(1905),  ante,  408.  Section  7265,  supra,  expressly  gives 
a  lien  for  work  done  "in  pursuance  of  a  contract  with  any 
person,  corporation  or  company  engaged  as  lessee,  con- 
tractor, subcontractor,  or  agent  of  such  railroad  corporation 
in  the  work  of  constructing  or  repairing"  its  road.  The 
work  in  this  case  was  done  in  pursuance  of  an  authority 
originally  emanating  from  appellant,  and  we  think  clearly 
comes  within  the  statute. 

It  is  furtlier  insisted  in  argument  that  the  court  erred  in 

rendering  a  personal  judgment  against  appellant.    Whether 

the  general  findings  announced  by  the  court  con- 

2.  tain  a  statement  broader  than  the  evidence  author- 
izes, is  not  so  material.     The  question  is  whether 

the  evidence  is  such  as  to  authorize  a  personal  judgment 
The  evidence  shows  that  the  work  was  done  by  appellee  in 
the  construction  of  the  road ;  and  in  the  stipulation  filed  by 
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the  parties  it  appears  that  since  the  performance  of  the 
work  appellant  has  been  running  work-trains  over  its  road. 
While,  technically  speaking,  the  evidence  does  not  show 
that  appellant,  at  the  time  the  judgment  was  rendered,  was 
engaged  in  the  business  of  a  common  carrier  of  freight  and 
passengers,  yet  appellant's  franchise,  its  right  of  way 
and  land  are  essential  to  its  existence  and  the  execution  of 
its  corporate  duty,  and  it  seems  that  the  same  reasoning 
that  permits  a  personal  judgment  in  these  cases  against  a 
road  already  engaged  in  the  business  of  a  common  carrier 
must  permit  such  a  judgment  against  a  road  that  is  prac- 
tically completed.  We  think  the  evidence  brings  the  case 
within  the  reasoning  in  Louisville,  etc,  R.  Co.  v.  Boney 
(1889),  117  Ind.  501.  See,  also.  Lake  Erie,  etc,  B.  Co.  v. 
Bowker  (1894),  9  Ind.  App.  428;  Louisville,  etc.,  B.  Co. 
V.  State,  ex  rel.  (1890),  122  Ind.  443;  Pittsburgh,  etc.,  B. 
Co.  V.  Hays  (1897),  17  Ind.  App.  261;  Pere  Marquette  B. 
Co.  V.  Baertz,  supra. 
Judgment  affirmed. 


Barnett  v.  Thomas  et  al. 

[No.  6,417.     Filed  November  2,  1905.] 

1.  Appeal  and  Error. — Partition. — Final  Judgment. — A  judg- 
ment determining  the  rights  of  the  parties  and  ordering  a  sale 
of  the  lands  sought  to  be  partitioned  is  a  final  judgpnoit  from 
which  an  appeal  will  lie.     p.  443. 

2.  Same. — Special  Findings. — When  Obviate  Error  on  Demurrer 
to  Answers. — Where  the  special  findings  cover  the  facts  set 
out  in  answers,  error  in  sustaining  demurrers  thereto  is  ob- 
viated,   p.  444. 

8.  Partition. — Rents  and  Profits. — Consideration  of. — ^Where 
one  cotenant  has  received  the  rents  and  profits  from  the  common 
property,  he  may  be  compelled  in  a  suit  for  partition  to  account 
for  same.    p.  446. 

4.  Same. — Advancements. — Where  the  cotenants  are  heirs  of  a 
common  ancestor  and  some  have  received  advancements  and 
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some  are  indebted  to  the  estate,  such  advancements  and  debts 
can  be  taken  into  account  in  a  suit  for  partition,  and  distribu- 
tion of  the  assets  of  the  common  estate  should  be  made  accord- 
ing to  the  amounts  equitably  due  such  cotenants.    p.  447. 

5.  Descent  and  Distribution. — Advancements. — Payable  Prir 
marily  from  Personal  Estate, — Statutes, — By  statute  (§2563 
Bums  1901,  §2407  R.  S.  1881)  the  primary  source  from  which 
advancements  should  be  equalized  is  the  decedent's  personal 
estate,     p.  448. 

6.  Partition. — Purchaser  of  Heir^s  Share. — Rights. — The  pur- 
chaser of  the  interest  of  an  heir  at  a  judicial  sale  takes  the 
same  interest  which  legally  and  equitably  belongs  to  such  heir, 
p.  449. 

7.  Same.  —  Personal  Property.  —  Consideration  of.  —  Where  de- 
fendant is  a  purchaser  of  an  heir's  interest  in  real  estate,  and 
the  decedent  left  personal  estate  which  was  converted  by  the 
other  heirs,  plaintiff  has  the  right  to  have  an  accounting  thereof 
in  a  suit  for  partition  of  such  real  estate,    p.  449. 

From  Hendricks  Circuit  Court ;  Thomas  J.  Cofer,  Judge. 

Suit  by  Mary  E.  Thomas  and  others  against  Levi  A. 
Bamett  and  another.  From  a  decree  for  plaintiffs,  defend- 
ant Barnett  appeals.    Reversed. 

Thad  S.  Adams  and  L.  A.  Barnett,  for  appellant. 
Brill  &  Harvey,  for  appellees. 

Wiley,  C.  J. — Appellees — except  Edward  D.  Thomas — 
were  plaintiffs  below,  and  appellant  and  said  Thomas  were 
defendants.  In  their  complaint  plaintiffs  averred  that  they 
and  appellant  were  o\\Tiers  in  fee  simple,  as  tenants  in  com- 
mon, of  certain  real  estate,  which  is  specifically  described; 
that  plaintiffs  derived  their  title  as  heirs  of  Erasmus  D. 
Thomas,  who  died  seized  of  certain  real  estate;  that  said 
Edward  was  a  son  and  heir  of  decedent,  and  that  his  inter- 
est in  the  real  estate  had  been  divested  by  a  judicial  sale, 
and  appellant  had  acquired  such  interest  by  deed  from  the 
sheriff;  that  decedent  had  made  certain  advancements  to 
his  children,  specifying  the  amount  made  to  each,  and  that 
said  advancements  to  Edward  aggregated  $556.  They 
further  averred  that  the  real  estate  was  not  susceptible  of 
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division  in  kind  without  injury,  and  asked  that  it  be  sold, 
that  an  accounting  be  taken  of  the  several  advancements, 
and  that  the  proceeds  be  divided  according  to  the  interests 
of  all  the  parties.  Appellee  Edward  D.  Thomas  filed  an 
answer  in  which  he  admitted  all  of  the  averments  of  the 
complaint.  Appellant  answered  in  four  paragraphs,  to  the 
second,  third  and  fourth  of  which  a  demurrer  for  want  of 
facts  was  sustained.  The  trial  was  had  upon  the  issues 
joined  by  the  general  denial  of  appellant  and  the  answer 
of  the  appellee  Edward,  and  upon  request  of  the  parties  the 
court  made  a  special  finding  of  facts  and  ^ated  its  conclu- 
sions of  law  thereon.  By  the  special  finding  of  facts  and 
the  conclusions  of  law  the  interests  of  the  respective  parties 
were  found  and  determined.  The  court  found  that  the  real 
estate  was  not  susceptible  of  division  in  kind,  and  that  the 
same  should  be  sold,  and  the  proceeds  divided  according  to 
the  interests  of  the.  parties,  as  determined  in  the  finding 
and  judgment.  A  commissioner  was  appointed  to  make  the 
sale.  Appellant's  motion  for  a  new  trial,  for  cause  and  as 
of  right,  was  overruled.  AH  the  rulings  above  referred  to, 
which  were  adverse  to  appellant,  are  assigned  as  errors. 

Other  questions  are  presented  by  the  record,  but  from  the 
conclusion  we  have  reached  upon  the  action  of  the  court  in 
sustaining  the  demurrer  to  the  second,  third  and  fourth 
paragraphs  of  answer,  all  subsequent  rulings  of  which  ap- 
pellant complains  need  not  be  considered. 

Appellees  contend  that  the  appeal  is  premature,  for  the 

reason  that  the  order  to  sell  the  real  estate  is  not  a  final 

judgment,  and  as  there  can  be  no  appeal  except  from 

1.  a  final  judgment  it  is  insisted  that  this  appeal  should 
be  dismissed.  An  appeal  will  lie  from  an  ordinary 
partition  proceeding  after  the  commissioners  have  reported 
partitioning  the  real  estate,  and  such  report  has  been  con- 
firmed by  the  court.  Kern  v.  Maginniss  (1872),  41  Ind. 
398.     An  order  or  decree  in  a  proceeding  for  partition  for 


444        APPELLATE  COURT  OF  INDIANA, 

Bamett  v.  Thomas — 36  Ind.  App.  441. 


the  sale  of  lands,  after  it  has  been  ascertained  that  such 
lands  can  not  be  partitioned  in  kind  without  injury,  is  as 
much  a  final  disposition  of  the  cause  as  a  confirmation  of 
the  report  of  commigsioners  making  partition  of  the  prop- 
erty. Fleenor  v.  Driskill  (1884),  97  Ind.  27.  In  such 
case  every  question  raised  by  the  issues  is  finally  deter- 
mined and  adjudicated  when  the  report  of  partition  is  con- 
firmed, or  the  property  ordered  sold  where  partition  is  im- 
practicable. Where  the  property  is  ordered  sold,  and  the 
question  of  distribution  determined,  no  other  question  can 
arise,  except  that  of  properly  carrying  out  the  terms  of  the 
decree.  1  Freeman,  Judgments  (4th  ed.),  36.  Under  the 
authorities,  this  appeal  is  not  prematurely  prosecuted,  but 
is  properly  before  us. 

If   the   facts   stated   in   the   affirmative   paragraphs   of 
answer  present  questions  which  appellant  had  a  right  to 

have  litigated  and  determined  in  the  partition  pro- 
2.     ceedings,  and  such  questions  were  pertinent  to  and 

affected  the  rights  of  the  respective  parties,  it  neces- 
sarily follows  that  it  was  error  to  sustain  the  demurrer 
thereto.  Such  error  might  have  been  obviated  had  the 
court  in  its  special  findings  found  and  embodied  the  facts 
alleged  in  the  answers,  but  this  it  did  not  do.  The  special 
findings  state,  and  the  decree  so  ordered,  that  appellant  was 
the  owner,  as  tenant  in  common  with  appellees,  of  the  un- 
divided two  forty-fifths  of  the  real  estate.  From  the  time 
appellant  acquired  the  interest  in  the  real  estate  formerly 
owned  by  Edward,  he  became  a  tenant  in  common  with  all 
the  other  joint  owners,  and  was  entitled  to  share  in  the 
rents  and  profits  thereof  according  to  his  interest  therein. 
In  his  second  paragraph  of  answer  appellant  avers  that 
for  more  than  six  years  he  had  been  the  owner  by  purchase 
of  the  undivided  two  forty-fifths  of  said  real  estate,  and 
that  the  rental  value  of  all  of  said  real  estate,  over  and 
above  the  taxes  and  other  expenses  incident  to  keeping  up 
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the  repairs,  was  of  the  value  of  $600  per  annum,  and  that 
he  was  entitled*  to  two  forty-fifths  thereof ;  that  appellees 
during  all  of  said  time  had  the  exclusive  possession  of  said 
real  estate,  and  received  and  converted  to  their  own  use  all 
of  said  rents,  and  profits,  and  tliat  during  said  time  they 
had  cut,  sold  and  removed  therefrom  timber  of  the  value 
of  $500,  and  converted  the  proceeds  thereof  to  their  own 
use.  The  prayer  of  this  paragraph  is  that  an  accounting 
be  had  as  to  said  rents  and  timbers  sold,  and  that  the  same 
be  taken  into  account,  and  the  distribution  of  the  proceeds 
of  the  sale  of  said  lands  be  made  accordingly,  etc. 

In  the  third  paragraph  of  answer  it  is  alleged  that  at  the 
time  of  the  death  of  the  decedent  certain  of  the  heirs  (ap- 
pellees herein)  were  indebted  to  the  decedent  for  moneys 
loaned  to  them,  specifying  the  persons  and  amounts  each 
was  indebted,  respectively.  It  is  further  alleged  that  no 
administration  on  the  estate  of  the  decedent  was  had,  and 
that  said  several  amounts  are  due  and  owing  said  estate. 
The  prayer  of  this  paragraph  is  that  the  several  amounts  so 
owing  by  appellees  should  be  taken  into  account,  and  that 
the  proceeds  of  sale  of  the  real  estate  be  distributed  accord- 
ingly. 

In  the  fourth  paragraph  of  answer  it  is  alleged  that  the 

decedent  left  a  personal  estate  of  the  value  of  $3,000  over 
all  indebtedness;  that  no  administration  on  his  estate  was 
had;  that  appellees  took  possession  thereof  and  converted 
the  same  to  their  own  use;  that  appellant  acquired  the  in- 
terest of  Edward  D.  Thomas  in  said  real  estate  more  than 
six  years  ago ;  and  that  he  is  entitled  to  have  an  accounting 
of  the  personal  estate  of  decedent,  and  have  the  proceeds- 
thereof  taken  into  consideration  in  making  the  distribution 
of  the  funds  arising  from  the  sale  of  the  real  estate.  The 
prayer  of  this  paragraph  is  that  the  appellees  be  required 
to  account  for  all  of  such  personal  estate,  and  that  it  be 
taken  into  account  in  making  the  distribution,  etc. 
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The  demurrer  admits  tlie  facts  averred  in  the  several 
paragraphs  of  answer  to  be  true.  It  is  therefore  admitted 
that  for  six  years  prior  to  the  filing  of  the  petition 
3.  for  partition  appellees  had  exclusive  control  and 
possession  of  the  real  estate;  that  the  annual  rental 
value  thereof  was  $600;  and  that  they  cut,  sold  and  re- 
moved from  the  real  estate  timber  of  the  value  of  $500. 
These  items  aggregate  $4,100.  Appellant  owned  an  undi- 
vided two  forty-fifths  interest  in  the  real  estate,  and  he  was 
entitled  to  two  forty-fifths  of  the  rental  value  thereof,  and 
a  like  proportion  of  the'  $600,  which  would  be  an  aggregate 
of  $182.22. 

It  is  the  rule  both  in  this  country  and  in  England  that  in 
a  proceeding  for  partition  a  court  of  equity  will,  in  a  proper 
case,  require  one  cotenant,  who  has  been  in  the  exclusive 
possession  of  the  common  property,  or  of  more  than  his 
portion  thereof,  or  has  received  rents  and  profits  therefrom, 
to  account  for  the  shares  to  which  his  cotenants  are  entitled. 
21  Am.  and  Eng.  Ency.  Law  (2d  ed.),  1171,  and  author- 
ities there  cited.  The  case  of  Peden  v.  Cavins  (1893),  134 
Ind.  494,  39  Am.  St.  276,  is  in  point,  and  squarely  decides 
the  question.  See,  also,  Freeman,  Cotenancy  and  Parti- 
tion (2d  ed.),  §512,  where  it  is  said:  "When  equity  has 
jurisdiction  for  partition,  no  obstacle  exists  to  its  proceed- 
ing to  do  complete  justice,  by  compelling  an  accounting  for 
all  rents  received;  and  nothing  better  than  expense  and 
delay  can  result  for  requiring  one  suit  at  law  for  mesne 
profits  and  another  in  equity  for  partition." 

The  law  regards  with  much  favor  the  early  adjustment 
of  legal  and  equitable  controversies,  and  the  rule  prevails 
that  all  matters  which  miglit  have  been  litigated  and  deter- 
mined under  the  issues  will  be  conclusively  presumed  to 
have  been  litigated.  Beaver  v.  Irwin  (1893)^  6  Ind.  App. 
285.  As  appellant  had  a  legal  right  to  his  share  of  the 
rents  and  profits  of  the  real  estate,  which  appellees,  while 
in  exclusive  possession,  appropriated  to  their  ovm  use,  he 
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was  entitled  to  have  such  right  determined  in  the  equitable 
proceedings  for  partition. 

In  the  third  paragraph  it  is  sought  by  affirmative  aver- 
ments to  show  that  certain  of  the  heirs  (appellees)  of  the 

decedent  were  indebted  to  him  at  the  time  of  his 
4.     death,  that  said  sums  are  still  due  the  estate,  and 

that  they  should  be  taken  into  account  in  the  dis- 
tribution of  the  proceeds  of  the  sale  of  real  estate,  etc.  It  is 
the  policy  of  the  law,  and  in  accord  with  strict  principles  of 
justice  and  equity,  that  in  the  distribution  of  estates  heirs 
shall  share  equally  in  proportion  to  their  respective  inter- 
ests. The  same  rule  applies  in  the  partition  of  real  estate. 
Where  the  real  estate  is  partitioned  in  kind,  or  sold  under 
order  of  the  court,  and  the  proceeds  distributed  to  the  par- 
ties in  interest,  it  would  be  unfair  and  inequitable  for  one 
heir  or  one  cotenant  to  receive  a  greater  portion  than  his 
share.  This  would  be  unfair  and  unjust  to  their  cotenants. 
A  debt  due  a  decedent  becomes  a  part  of  the  assets  of  his 
estate,  and  if  such  debt  is  due  and  owing  from  an  heir  who 
is  entitled  to  share  in  his  real  estate  or  the  distribution  of 
his  personal  estate,  equity  demands  that  an  account  be 
taken  of  it,  to  the  end  that  an  equal  distribution  may  be 
made.  It  has  been  held  that  a  debt  due  an  estate  from  an 
heir  may  be  retained  out  of  his  distributive  share  of  the 
surplus  proceeds  of  real  estate  which  has  been  sold  to  pay 
debts.  Fiscus  v.  Moore  (1890),  121  Ind.  547,  7  L.  R.  A. 
235.  The  right  of  the  executor  or  administrator  in  such 
case  to  retain  any  such  sum  depends  upon  the  principle 
that  the  legatee  or  distributee  is  not  entitled  to  his  legacy 
or  distributive  share  while  he  retains  in  his  own  hands  a 
part  of  the  funds  out  of  which  that  and  other  legacies  or 
distributive  shares  ought  to  be  paid.  Fisciis  v.  Moore, 
supra.  We  can  not  perceive  any  good  reason  why  this  rule 
should  not  apply  where  real  estate  has  been  ordered  sold 
in  a  partition  proceeding,  the  respective  interests  of  the 
parties  determined,  and  an  order  made  for  distribution.    If 
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one  heir  should  be  indebted  to  the  deceased  owner  of  the 
real  estate,  while  another  was  not  so  indebted,  and  these 
facts  should  not  be  taken  into  account  in  the  division,  then 
the  heir  who  is  indebted  would  receive  a  larger  share  of  the 
estate,  and  this  would  result  in  an  unequal  distribution  of 
the  estate,  which  neither  law  nor  equity  will  tolerate. 

The  fourth  paragraph  avers  that  Erasmus  D.  Thomas 
died  and  left  a  personal  estate  of  the  value  of  $3,000  over 
and  above  all  indebtedness,  etc. ;  that  there  was  no  adminis- 
tration on  his  estate;  that  appellees  took  possession  of  the 
same  and  converted  it  to  their  own  use;  that  by  purchase 
appellant  has  been  the  owner  of  all  the  interest  of  Edward 
D.  Thomas  for  more  than  six  years,  by  reason  of  which  he 
is  entitled  to  have  an  accounting  of  the  decedent's  personal 
estate,  and  have  the  proceeds  thereof  taken  into  considera- 
tion in  making  the  distribution  of  the  proceeds  of  the  real 
estate.  Appellees  in  their  complaint  for  partition  aver  ad- 
vances to  certain  of  the  appellees,  and  proceed  upon  the 
theory  that  they  have  a  right  to  have  such  advancements 
taken  into  consideration,  to  the  end  that  there  may  be  an 
equal  distribution  of  the  proceeds  of  the  sale  of  real  estate. 
The  rule  is  that,  in  proceedings  between  heirs  of  a  decedent 
for  partition  of  his  real  estate,  the  court  may  and  should 
take  into  account  the  advancements  made  by  the  decedent 
to  some  of  the  heirs,  by  requiring  that  such  advancements 
be  brought  into  hotchpot  and  adjusted  so  that  all  the  shares 
will  be  equal.  21  Am.  and  Eng.  Ency.  Law  (2d  ed.),  1173. 
It  has  often  been  held  that  advancements  should  be  taken 
into  consideration  in  decreeing  partition.  Kepler  v.  Kepler 
(1850),  2  Ind.  363;  New  v.  New  (1891),  127  Ind.  576; 
Scott  V.  Harris  (1891),  127  Ind.  520;  Pumer  v.  Koontz 
(1894),  138  Ind.  252. 

The  primary  source  from  which  advancements  should 
be  equalized  is  the  personal  estate,  and  is  so  de- 
5.  clared  by  statute.  §2563  Burns  1901,  §2407  R 
S.  1881. 
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The  purchaser  of  real  estate  from  an  heir  stands  in  the 

same  relation  to  the  estate  as  did  the  heir,  and  receives 

whatever  interest  the  heir  has  in  the  estate.     If  the 

6.  heir  from  whom  he  has  purchased  has  been  advanced, 
that  fact  may  be  shown  to  reduce  the  interest  of  the 

heir,  and  likewise  reduce  the  interest  received  by  the  pur- 
chaser.   Duncan  v.  Henry  (1890),  125  Ind.  10. 

The  several  advancements  alleged  to  have  been  made  by 

the  decedent  to  certain  of  his  children  aggregate  $2,552, 

being  $448  less  than  the  value  of  the  personal  estate 

7.  of  the  decedent,  as  charged  in  the  fourth  paragraph, 
over  and  above  all  indebtedness.  Under  the  ad- 
mitted facts  of  this  paragraph,  appellant  was  entitled  to 
have  the  court  require  appellees  to  account  for  the  personal 
estate  which  they  took  possession  of  and  appropriated  to 
their  own  use.  Such  personal  estate  of  itself  was  sufficient 
to  equalize  the  advancements,  and  this  would  have  left  the 
real  estate  unburdened.  Equality  is  equity  among  heirs, 
and  the  doctrine  of  advancement  has  for  its  object  the  fur- 
therance of  this  thing.  Miller  s  Appeal  (1858),  31  Pa. 
St  337. 

Both  by  the  letter  and  spirit  of  the  statute  cited,  advance- 
ments to  heirs  should  be  equalized,  if  possible,  out  of  the 
personal  estate  of  the  common  ancestor,  and  appellant  had 
a  right  to  invoke  this  rule  of  law.  As  appellant  stands  in 
the  place  and  acquired  the  rights  of  Edward  D.  Thomas  in 
the  real  estate,  he  has  a  right  to  have  his  interest  therein,  or 
the  proceeds  thereof,  come  to  him  unburdened  by  the  ad- 
vancements to  his  grantor,  if  he  can  establish  the  facts  he 
has  pleaded. 

Our  conclusion  is  that  none  of  the  three  paragraphs  of 
answer  were  vulnerable  to  the  attack  of  the  demurrer.  The 
judgment  is  reversed,  and  the  trial  court  is  directed  to  over- 
rule the  demurrer  to  the  second,  third  and  fourth  para- 
graphs of  answer,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Vol.  36—29 
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Price  et  al.  v.  Huddleston. 

[No.  5,726.     Filed  November  2,  1905.] 

1.  Appeal  and  Error. — Appeal  Bond. — Penalty  Greater  than 
Fixed  by  Court. — Appellee  can  not  be  heard  to  complain  be- 
cause appellants  filed  an  appeal  bond  with  a  penalty  greater 
than  was  required  by  the  order  of  court,    p.  451. 

2.  Same. — Term-Time  Appeal. — Bond. — Approval  by  Clerk. — 
Waiver. — Where  an  appeal  is  granted  by  the  trial  court  and 
appellants  are  given  thirty  days  in  which  to  file  their  appeal 
bond  to  the  approval  of  the  clerk,  no  objection  being  made  by 
appellee  who  was  present,  and  such  bond  was  properly  filed  and 
approved  and  the  appeal  taken,  appellee,  after  the  time  is  passed 
for  perfecting  a  term-time  appeal  in  such  cause,  will  not  be 
heard  to  move  to  dismiss  such  appeal  because  the  court  did  not 
approve  such  surety,    p.  452. 

From  Wabash  Circuit  Court;  A.  H.  Plummer,  Judge. 

Action  by  Milbert  F,  Price  and  others  against  James 
Huddleston.  From  a  judgment  for  defendant,  plaintiffs 
appeal.    Motion  to  dismiss  appeal  overruled. 

Walter  8.  Bent,  Thomas  L.  Stitt  and  B.  P.  Howell,  for 
appellants. 

W.  G.  Todd,  for  appellee. 

Robinson,  J. — Appellee  moves  to  dismiss  this  appeal  on 
the  ground  that  appellants  have  not  taken  the  steps  neces- 
sary to  constitute  this  an  appeal  in  term,  and  that  nothing 
has  been  done  to  perfect  it  as  an  appeal  in  vacation. 

The  action  was  brought  by  appellants,  and  upon  a  trial 
the  jury  returned  a  verdict  for  appellee.  On  March  16, 
1905,  the  fifty-seventh  day  of  the  January  term,  1905,  the 
following  proceedings  were  had:  "Come  now  the  parties 
by  their  attorneys ;  and  the  court,  being  advised,  now  over- 
rules the  plaintiffs'  motion  for  a  new  trial.  *  *  *  And 
on  motion  the  court  now  renders  judgment  on  the  verdict 
of  the  jury  herein.  It  is  therefore  considered  and  decreed 
*     *     *     that  plaintiffs  take  nothing  by  their  suit  herein 
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and  that  the  defendant  recover  *  *  *  his  costs.  *  *  * 
And  the  plaintiffs  now  pray  an  appeal  to  the  Appellate 
Court  of  Indiana,  which  appeal  is  now  granted.  And  the 
plaintiffs  are  now  ordered  to  file  an  appeal  bond  in  the  sum 
of  $150  within  thirty  days  herefrom  with  sureties  to  the 
approval  of  the  clerk  of  the  court."  Afterwards,  "on  the 
Ist  day  of  April,  1905,  in  vacation  of  said  court,  the  plain- 
tiffs in  the  above-entitled  cause  filed  their  appeal  bond  in 
the  sum  of  $500  with  the  United  States  Fidelity  &  Guar- 
anty Company,  by  Xeil  Lumaree,  attorney  in  fact,  as 
surety  thereon  in  these  words  [followed  by  a  copy  of  the 
bond  and  clerk's  approval],  which  bond  is  now  approved 
by  the  clerk."  The  transcript  was  filed  in  this  court  May 
18,  1905,  and  the  cause  was  submitted  June  17,  1905.  Ap- 
pellant's brief  was  filed  July  7,  1905.  On  September  4, 
1905,  appellee  entered  his  special  appearance  and  moved 
to  dismiss  the  appeal. 

The  statute  provides :  "When  an  appeal  is  taken  during 
the  term  at  which  judgment  is  rendered,  it  shall  operate  as 
a  stay  of  all  further  proceedings  on  the  judgment,  upon 
an  appeal  bond  being  filed  by  the  appellant,  with  such 
penalty  and  surety  as  the  court  shall  approve,  and  within 
such  time  as  it  shall  direct."  §650  Bums  1901,  §638 
K.  S.  1881. 

The  court  fixed  the  penalty  of  the  bond  and  the  time 

within  which  it  should  be  filed,  but  left  the  sureties  to  the 

approval  of  the  clerk.     The  bond  was  filed  within 

1.  the  time  fixed,  and  with  a  penalty  greater  than  the 
amount 'fixed  by  the  court;  but  we  do  not  think  that 
is  a  matter  of  which  appellee  can  complain.  The  surety 
was  not  approved  by  the  court  as  the  statute  directs,  and 
the  question  is  whether  the  approval  of  the  security  by  the 
court  could  be  waived,  and,  if  so,  was  it  waived  by  appellee. 

In  Smock  v.  Harrison  (1881),  74  Ind.  348,  the  court 
had  granted  an  appeal  on  condition  that  a  bond  in  a  penal 
sum  named  be  filed,  "to  the  approval  of  the  clerk  of  said 
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court/'  within  a  time  named.  The  bond  was  taken  and 
approved  by  the  clerk,  and  immediately  following  such 
approval  was  the  following:  "Plaintiffs  consent  that  the 
clerk  may  approve  the  within  bond,"  signed  by  plaintiff's 
attorney.  It  was  held  that  this  consent  made  the  bond  a 
lawful  bond.  In  that  case  the  court  said:  "In  Jones  v. 
Droneberger  [1864],  23  Ind.  74,  it  was  held  that,  'the  bond 
was  for  the  individual  benefit  of  the  appellee ;  and  the  pro- 
visions in  the  statute  requiring  the  court  to  approve  it  in 
term  time,  and  the  clerk  in  vacation,  were  inserted  for  the 
purpose  of  securing  a  good  bond  for  the  appellee,'  that  the 
parties  may  waive  the  approval  of  the  court  or  clerk,  in 
any  given  case,  where  their  ovm  individual  interests  alone 
are  at  stake,  and,  if  they  do  mutually  agree  upon  a  bond, 
the  bond  so  given  is  valid."  See,  also,  Easter  v.  Acklemire 
(1881),  81  Ind.  163;  Buchanan  v.  Milligan  (1890),  125 
Ind.  332;  McCloskey  v.  Indianapolis,  etc.  Union  (1882), 
87  Ind.  20;  Small  v.  Kennedy  (1895),  12  Ind.  App.  155; 
Pierce  v.  Banta  (1894),  9  Ind.  App.  376. 

In  Buchanan  v.  Milligan,  supra,  where,  by  agreement  of 
the  parties,  a  different  surety  signed  the  appeal  bond  from 
that  designated  by  the  court,  the  court  said :  "It  is  settled 
by  the  decisions  that  an  appeal  bond  is  required  for  the 
benefit  of  the  appellee,  and  that  the  court,  in  fixing  the 
amount  of  the  bond  and  approving  the  sureties,  acts  merely 
as  an  arbiter  for  the  purpose  of  securing  a  sufficient  bond. 
If  the  parties  mutually  agree  upon  a  surety  different  from 
that  designated  and  approved  by  the  court,  the  bond  is  as 
effectual  to  stay  proceedings  as  if  it  had  been  signed  by 
the  surety  approved  by  the  court" 

The  record  shows  that  appellee  was  present  when  the 

court  ordered  appellant  to  file  an  appeal  bond  in  a  sum 

named  within  a  time  specified  and  with  sureties  to 

2.     the  approval  of  the  clerk.    No  objection  was  made  to 

such  an  order,  the  bond  was  filed  and  approved,  and 

the  transcript  filed  in  this  court  as  a  term-time  appeal.   Ap- 
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pellee  seems  to  have  acquiesced  in  all  the  proceedings  taken 
in  the  attempted  perfecting  of  a  term-time  appeal,  until  after 
the  cause  had  been  on  the  docket  of  this  court  for  more  than 
ninety  days  and  the  time  for  completing  the  appeal  as  a 
term-time  appeal  had  expired.  We  think  it  must  be  held 
that  appellee  impliedly  consented  in  open  court  that  the 
sureties  on  the  bond  might  be  approved  by  the  clerk  of  the 
trial  court,  and  that  upon  the  whole  case,  taking  into  con- 
sideration the  action  of  appellee  at  the  time  and  since  the 
appeal  was  prayed  and  granted,  he  has  waived  his  right 
to  question  the  appeal  as  a  term-time  appeal. 
Motion  overruled. 


Merica  et  al.  t;.  Burget. 

[No.  5,447.     Filed  November  3,  1905.] 

1.  Appeal  and  Error. — Trial. — Conclusions  of  Law, — Motion  to 
Restate, — A  motion  to  restate  conclusions  of  law  presents  no 
question,    p.  459. 

2.  Contracts.  —  Indefiniteness.  —  Construction,  —  The  rights  of 
contracting  parties  plainly  set  forth  can  not  be  abridged  by 
construction,  but  where  doubt  arises,  the  court  will  consider  the 
contract,  the  conditions  under  which  it  was  made,  the  situation 
of  the  parties,  the  nature  of  the  business,  and  the  interests  to 
be  protected,     p.  459. 

3.  Same. — To  Cease  Doing  Certain  Business, — ^A  contract  by 
which  defendants  agree  ''to  quit  the  banking  business  March  5, 
1900,  and  further  agree  not  to  start  another  bank  in  the  town 
as  long  as"  plaintiff  ''owns  the  bank"  which  defendants  had 
sold  to  him,  means  that  defendants  should  quit  the  banking 
business  at  such  place  for  such  period,    p.  460. 

4.  Same. — Banking  Business. — Meaning. — A  person  who  sub- 
scribes stock  in  a  bank,  pays  for  same,  becomes  assistant  cashier 
and  actively  assists  in  the  promotion  of  the  business  of  the  bank 
is  engaged  in  the  banking  business,     p.  460. 

5.  Same. — Good-Will. — Where  defendants  contract  that  they  will 
"quit  the  banking  business  March  5,  1900,  and  further  agree 
not  to  start  another  bank  in  the  town  as  long  as"  plaintiff 
"owns  the  bank"  which  defendants  had  sold  to  him,  and  one  of 
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such  defendants  did  afterwards  engage  in  the  banking  business 
in  such  town,  there  is  a  breach  of  the  contract  in  respect  to  the 
sale  of  the  good-will.    p.  461. 

6.  Damages. — Liquidated, — Penalties. — Contracts. — The  designa- 
tion of  a  certain  sum  as  a  penalty  or  as  liquidated  damages  in  a 
contract  is  not  conclusive,  and  the  courts  will  consider  all  of  the 
circumstances  in  determining  the  true  character  of  such  pro- 
vision,    p.  462. 

7.  Same. — Liquidated. — Contr<icts. — ^Where  a  sum  fixed  in  a 
contract  as  liquidated  damages  is  not  greatly  disproportionate 
to  the  loss  that  may  flow  from  a  breach  of  such  contract,  the 
sum  designated  will  be  considered  as  liquidated  damages,    p.  463. 

8.  Same.  —  Liquidated.  —  Contracts.  —  Sales.  —  The  amount  of 
damages  in  case  of  the  breach  of  a  contract  of  sale  being  gen- 
erally uncertain,  damages  stipulated  in  such  contract  in  case  of 
a  breach  are  generally  held  to  be  liquidated,     p.  463. 

9.  Same. — Liquidated. — Contracts. — To  Cea^e  Certain  Business. 
— The  amount  fixed  as  damages  for  the  breach  of  a  contract 
not  to  engage  in  any  particular  business  is  ordinarily  held  to 
be  liquidated,     p.  464. 

10.  Same. — Penalties. — Where  the  amount  of  damages  in  case 
of  the  breach  of  a  contract  can  be  definitely  ascertained,  such 
amount,  if  in  excess  of  the  real  damages,  will  be  considered  as  a 
penalty,     p.  464. 

11.  Same. — Liquidated. — Penalties. — Breach  of  Contract  Con- 
taining Many  Provisions. — Where  a  contract  contains  many 
provisions,  for  the  breach  of  some  of  which  the  damages  can 
be  definitely  fixed,  and  for  the  others  the  damages  can  not  be 
definitely  fixed,  a  stipulated  sum  fixed  as  damages  in  case  of 
breach,  is  generally  held  to  be  a  penalty,     p.  465. 

12.  Same. — Liquidated. — Contracts. — To  Quit  Banking  Business. 
—Where  defendants  contract  that  they  will  "quit  the  banking 
business  March  5,  1900,  and  further  agree  not  to  start  another 
bank  in  the  town,"  and  fix  a  certain  sum  as  damages  in  case  of 
breach,  such  sum,  appearing^  reasonable,  will  be  considered  as 
liquidated  damages,  the  actual  damages  being  uncertain,    p.  465. 

13.  Trial.— Damages.— Joint  Contracts.— Liability.— Appeal  and 
Error.— Where  two  defendants  contracted  for  liquidated  dam- 
ages in  case  of  breach  of  their  contract  with  plaintiff,  and  one 
of  such  defendants  broke  such  contract,  plaintiff  is  entitled  to 
a  judgment  against  both  for  the  full  amount,  and  the  Appellate 
Court  will  order  a  judgment  for  one-half  of  such  amount 
modified  so  as  to  give  judgment  for  the  whole  sum.     p.  467. 

From  White  Circuit  Court;  T.  F.  Palmer,  Judge. 
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Action  by  John  W.  Burget  against  Alex  Merica  and  an- 
other. From  a  judgment  for  plaintiff,  defendants  appeal, 
plaintiff  assigning  cross-errors.     Reversed. 

Henry  A.  Steis  and  C.  C.  Spencer,  for  appellants. 
Foltz  &  Spitler,  E.  B.  Sellers  and  C.  W,  Barker,  for 
appellee. 

Myebs,  p.  J. — This  action  was  begun  by  appellee 
against  appellants,  and  was  tried  in  the  court  below  upon 
an  amended  complaint  in  two  paragraphs,  and  the  issue 
joined  by  each  of  the  appellants  filing  separate  geueral 
denials.  The  facts  were  specially  found  and  conclusions 
of  law  stated  thereon,  and  judgment  entered  in  favor 
of  appellee  for  $500. 

The  facts  as  found  by  the  court  are,  in  substance,  as 
follows:  In  December,  1899,  appellants,  as  partners 
under  the  firm  name  and  style  of  the  "Bank  of  Frances- 
ville,"  were  engaged  in  the  business  of  banking  in  the  town 
of  Francesville,  Pulaski  county,  Indiana.  They  owned  a 
safe,  set  of  books,  office  fixtures  and  furniture,  then  used 
by  them  in  said  town  in  carrying  on  said  business.  Ap- 
pellee at  that  time  was  a  farmer  living  in  Jasper  county, 
Indiana,  and  during  said  month  of  December  appellants 
and  appellee  entered  into  the  following  contract:  "Articles 
of  Agreement.  This  article  of  agreement  made  and  entered 
into  between  the  firm  of  Merica  &  Bledsoe  of  Frances- 
ville, Indiana,  party  of  the  first  part,  and  John  W.  Burget 
of  Pleasant  Grove,  Jasper  county,  Indiana,  party  of  the 
second  part,  witnesseth :  That  for  the  consideration  herein- 
after mentioned  the  parties  of  the  first  part  sell  to  the  party 
of  the  second  part  the  safe,  furniture  and  fixtures  of  the 
Bank  of  Francesville,  and  agree  to  quit  the  banking  busi- 
ness, March  5,  1900,  and  further  agree  not  to  start  another 
bank  in  the  town  as  long  as  said  John  W.  Burget  owns  the 
Bank  of  Francesville.  Party  of  the  second  part  agrees  to 
pay  party  of  the  first  part  for  said  safe,  furniture  and 
fixtures,  etc.,  as  follows:    With  four  notes  for  $1,000  each 
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dated  March  5,  1900,  and  due  respectively  in  six,  twelve, 
eighteen  and  twenty-four  months  from  date,  with  seven 
per  cent  interest,  payable  semiannually,  with  approved  se- 
curity, and  it  is  further  agreed  between  the  parties  to  this 
contract  that  a  failure  of  either  party  to  fulfil  this  contract 
forfeits  to  the  other  party  $1,000.  In  witness  whereof, 
we  have  this  day  signed  this  contract  Merica  &  Bledsoe, 
John  W.  Burget." 

Appellants  continued  said  business  until  March  5,  1900, 
when,  in  pursuance  of  said  written  contract,  said  Merica 
&  Bledsoe  turned  over  to  said  Burget  all  of  the  property  of 
said  firm  in  said  banking  house,  together  with  the  cash 
then  on  hand  and  the  notes  which  had  been  by  them  dis- 
counted. The  appellee  on  the  5th  day  of  March,  1900, 
began  and  continued  to  carry  on  said  Bank  of  Francesville, 
doing  a  banking  business  in  said  town,  and  continued  to 
own  said  Bank  of  Francesville  until  after  the  beginning 
of  this  suit.  Prior  to  the  22d  day  of  September,  1902, 
there  was  no  other  bank,  or  persons  doing  a  banking  busi- 
ness in  said  town  of  Francesville.  Appellee  on  said  March 
5,  1900,  paid  the  full  amount  of  the  purchase  money  for 
said  contract  agreed  to  be  paid,  and  complied  with  and 
fully  performed  all  the  conditions  thereof  which  were  to 
be  by  him  performed.  On  said  5th  day  of  March,  1900, 
said  firm  of  ilerica  &  Bledso  dissolved,  and  appellant 
Bledsoe  has  not  since  been  engaged  in  the  banking  business, 
nor  has  he  taken  any  part  in  starting  any  bank  or  banking 
institution  in  said  town  of  Francesville.  On  the  2 2d  day 
of  August,  1902,  appellant  Merica  agreed  with  one  J.  T. 
Beesley  to  take  stock  in  and  accept  an  employment  as  assist- 
ant cashier  in  a  bank  to  be  organized  imder  the  laws  of 
the  State  of  Indiana  as  a  state  bank,  and  to  be  known  as 
the  State  Bank  of  Francesville,  Indiana.  Afterward,  about 
the  12th  day  of  September,  1902,  appellant  Merica  sub- 
scribed for  twelve  shares  of  stock  in  the  proposed  state  bank, 
signed  the  articles  of  association,  and  said  appellant  Mer- 
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ica  became  and  was  one  of  the  incorporators  of  said  bank, 
subscribing  as  aforesaid  and  paying  par  value  for  twelve 
shares  of  stock  of  $100  each,  which  he  subscribed  for  and 
took  in  his  own  name  for  his  own  use,  and  held  the  same  as 
his  own  property,  and  did  so  in  pursuance  of  said  agreement 
made  between  him  and  said  Beesley,  by  which  he  was  to 
be  so  employed  as  assistant  cashier,  and  thus  he  became  a 
stockholder  and  one  of  the  original  incorporators  in  said 
new  bank.  On  the  18th  day  of  September,  1902,  written  ar- 
ticles of  association  were  filed  in  the  office  of  the  Auditor 
of  State  for  the  State  of  Indiana,  signed  by  appellant  Alex 
Merica  and  others,  stating  the  purpose  of  the  organization 
to  be  the  business  of  banking  under  the  laws  of  the  State  of 
Indiana,  designating  the  name  of  the  association  to  be  the 
"State  Bank  of  Francesville,"  and  its  location  in  the  town 
of  Francesville,  Pulaski  county,  Indiana,  where  its  opera- 
tion of  discounts  and  deposits  are  to  be  carried  on,  fixing 
its  capital,  etc.  A  charter  was  granted,  and  on  September 
22,  1902,  the  State  Bank  of  Francesville  began  business 
with  Ab  Whittaker  as  president,  J.  L.  Beesley  as  cashier, 
and  appellant  Merica,  assistant  cashier.  The  business  of 
said  bank  has  been  ever  since  conducted  in  a  building  sit- 
uated in  said  town  of  Francesville,  and  across  the  street 
from  appellee's  place  of  business.  On  September  22,  1902, 
said  Merica  entered  upon  the  discharge  of  his  duties  as 
assistant  cashier  of  said  bank,  and  has  continued  so  to  do 
ever  since.  He  has  given  much  of  his  time  and  influence  to 
the  promotion  of  the  business  of  said  state  bank,  and  has, 
since  he  began  his  duties  of  assistant  cashier,  solicited  busi- 
ness for  said  bank.  Upon  the  organization  of  said  state 
bank  many  of  the  depositors  and  patrons  of  appellee's  bank 
immediately,  and  within  a  very  short  period  thereafter, 
transferred  their  deposits  and  patronage  from  the  appellee's 
bank  to  said  state  bank,  and  have  since  continued  to  pat- 
ronize the  last-named  bank.  At  the  time  the  contract  was 
entered  into  between  said  Beesley  and  Merica,  and  at  the 
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time  the  state  bank  was  organized  with  said  Beesley  as 
cashier,  and  said  Merica  as  assistant  cashier,  said  Beesley 
was  unacquainted  with  the  financial  standing  of  the  farmers 
and  business  men  in  that  community.  Merica  was  experi- 
enced in  the  banking  business  in  that  community,  and  was 
acquainted  with  the  financial  standing  of  many  of  the  per- 
sons who  did  business  with  appellee's  bank.  Appellant 
Merica,  since  the  organization  of  the  state  bank,  assisted  in 
keeping  the  books  of  the  bank,  received  deposits,  issued 
drafts,  bills  of  exchange,  discounted  paper,  advised  as  to 
and  approved  all  notes  offered  the  bank  for  discount,  and, 
together  with  Beesley,  conducted  the  business  of  said  bank, 
and  he  carries  one  of  the  keys  to  the  room  in  which  said 
bank  does  business,  and  assists  in  the  custody  and  the  care 
of  the  property  of  said  bank.  On  September  29,  1902, 
appellee,  through  his  attorney,  demanded  of  appellant 
Merica  the  sum  of  $1,000,  mentioned  in  said  written  con- 
tract. Merica  refused  to  pay  said  sum,  and  during  the  first 
week  in  October,  1902,  disposed  of  his  stock  in  said  State 
Bank  of  Francesville  to  one  Carl  Fox,  and  has  not  since 
had  any  stock  in  said  bank  in  his  own  name,  but  has  con- 
tinued in  said  employment  and  active  participation  in  the 
business  of  said  bank  ever  since. 

Upon  these  findings  a  conclusion  of  law  was  stated  as  fol- 
lows: ^'That  there  is  due  and  unpaid  to  plaintiff  from  the 
defendants,  on  account  of  the  cause  of  action  averred  in 
the  complaint,  the  sum  of  $500,  and  that  plaintiff  is  en- 
titled to  recover  judgment  for  that  amount,  to  wit,  $500, 
from  defendants."  Appellant  Merica  and  appellee  each 
separately  excepted  to  the  conclusion  of  law.  Appellee  then, 
in  writing,  moved  the  court  to  restate  its  conclusion  of  law 
so  as  to  conclude  there  was  due  appellee  $1,000.  This 
motion  was  overruled  and  appellee  excepted,  and  the  court 
thereupon  rendered  judgment. 

Appellant  Merica  in  this  court  presents  the  single  error 
"that  the  court  erred  in  its  conclusion  of  law  on  the  find- 
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ings."  Appellee  assigns  cross-errors :  (1)  The  court  erred 
in  its  conclusion  of  law  on  the  findings;  (2)  the  court  erred 
in  overruling  appellee's  motion  to  restate  its  conclusion  of 
law,  so  as  to  render  judgment  in  favor  of  appellee  for 
$1,000. 

The  second  cross-error  presents  no  question.     The  motion 
upon  which  it  is  based  is  not  recognized  by  our  code  of  pro- 
cedure.    May  nurd  v.    Waidlich   (1901),  156  Ind. 

1.  562;  Wolvertony.  Wolverton  (1904),  163  Ind.  26; 
School  Town,  etc.,  v.  Maumee  School  Tp.  (1901), 

28  Ind.  App.  120. 

The  remaining  assignments  of  error  present  the  same 
questions  and  will  be  considered  together.  (1)  Do  the  spe- 
cial findings  show  a  breach  of  the  contract  on  the  part  of 
appellants  ?  The  special  findings  show,  and  there  seems  to 
be  no  contention  but  that  appellee  performed  his  part  of 
the  contract  to  the  letter,  so  our  inquiry  is  to  be  directed 
to  the  obligations  assumed  thereunder  by  appellants. 

The  rights  of  parties,  plainly  set  forth  in  a  contract,  are 

not  to  be  extended  or  lessened  by  construction;  but  if  its 

language  be  ambiguous,  uncertain  or  indefinite,  then 

2.  the  court  will  look  to  the  nature  of  the  instrument 
and  the  conditions  under  which  it  was  made,  the 

situation  of  the  parties,  the  nature  of  their  business,  and  the 
interests  to  be  protected,  not  for  the  purpose  of  applying 
it,  but  for  the  purpose  of  effectuating  their  intention. 
Diamond  Plate  Glass  Co.  v.  Tennell  (1899),  22  Ind.  App. 
132;  Consolidated  Coal,  etc.,  Co.  v.  Mercer  (1896),  16 
Ind.  App.  504;  Maryland  v.  Railroad  Co.  (1874),  22  Wall. 
105,  22  L.  Ed.  713 ;  Oregon  Steam  Navigation  Co.  v.  Win- 
sor  (1873),  20  Wall.  64,  22  L.  Ed.  315;  Seymour  &  Co. 
V.  Butler  (1859),  8  Iowa  304;  Emerick  v.  Clemens  (1868), 
26  Iowa  332;  More  v.  Bonnet  (1870),  40  Cal.  251,  6  Am. 
Rep.  621;  ^Yhite  v.  Booher  (1863),  4  Met.  (Ky.)  267; 
Long  V.  Towl  (1868),  42  Mo.  545,  97  Am.  Dec.  355;  i^fon^ 
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gomery  y.  Firemen's  Ins.  Co.  (1855),  16  B.  Mon.  427; 
Trenton  Potteries  Co.  v.  Oliphant  (1898),  56  N.  J.  Eq. 
680,  39  Atl.  923. 

The  contract  plainly  provides  that  Merica  and  Bledsoe  were 

to  quit  the  business  of  banking  in  the  town  of  Francesville, 

March  5,  1900.    At  the  time  of  making  this  contract 

3.  the  Bank  of  Francesville  was  the  only  institution  of 
that  character  in  the  town,  and  it  continued  to  be 

until  the  organization  of  the  State  Bank  of  Francesville.  The 
principal  contention  here  arises  upon  the  construction  to 
be  given  to  the  following  stipulation  in  the  contract,  viz.: 
"And  further  agree  not  to  start  another  bank  in  the  town 
as  long  as  said  John  W.  Burget  owns  the  Bank  of  Frances- 
ville." The  language  and  "not  to  start  another  bank," 
etc.,  may  seem  a  little  indefinite,  and  permit  a  difference 
of  opinion  as  to  its  true  meaning,  but  in  the  light  of  all 
the  facts  here  presented  and  measured  by  the  settled  rules 
of  law  for  the  construction  of  contracts,  where  ambiguity 
appears,  we  are  of  the  opinion  that  the  intention  of  the 
parties  was  that  Merica  and  Bledsoe  should  quit  the  bank- 
ing business  at  the  time  mentioned,  and  not  thereafter  en- 
gage in  such  business  in  said  town  while  appellee  owned  the 
bank  they  sold  him. 

While  it  appears  that  Merica  and  Bledsoe  did  quit  the 

business  at  the  time  mentioned  in  the  contract,  yet  in  our 

opinion,  from  the  facts  found,  the  appellant  Merica 

4.  since  September  22,  1902,  has  been  actively  engaged 
in  the  very  business  he  agreed  to  quit  His  agree- 
ment to  quit  the  banking  business  in  said  town  and  not 
start  another  bank  together  constitute  the  good-will  feature 
of  the  transaction,  and  was  certainly  one  of  the  induce- 
ments held  out  to  appellee,  and  no  doubt  entered  into  the 
consideration  for  the  purchase  of  appellant's  bank  fixtures, 
books,  etc.  The  facts  as  found  by  the  trial  court,  relative 
to  the  acts  and  doings  of  the  appellant  Merica,  clearly  bring 
him  within  the  business  of  banking,  as  defined  in  the  case 
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of  First  Nat.  Bank  v.  Turner  (1900),  154  Ind.  456 :  "The 
business  of  banking,  as  defined  by  law  and  custom,  consists 
in  the  issuing  of  notes  payable  on  demand,  intended  to  cir- 
culate as  money  where  the  banks  are  banks  of  issue ;  in  re- 
ceiving deposits  payable  on  demand;  in  discounting  com- 
mercial paper ;  making  loans  of  money  on  collateral  secur- 
ity ;  buying  and  selling  bills  of  exchange ;  negotiating  loans, 
and  dealing  in  negotiable  securities  issued  by  the  govern- 
ment, state  and  national,  and  municipal  and  other  corpora- 
tions." The  definition  above  quoted,  taken  from  the  case 
of  Mercantile  Bank  v.  New  York  (1887),  121  U.  S.  138, 
7  Sup.  Ct.  826,  30  L.  Ed.  895,  has  been  adopted  in  the  fol- 
lowing cases:  First  Nat.  Bank  v.  Chehalis  County  (1893), 
6  Wash.  64,  32  Pac.  1051 ;  Bressler  v.  County  of  Wayne 
(1891),  32  Neb.  834,  49  K  W.  787,  13  L.  E.  A,  614; 
Richards  v.  Incorporated  Town  of  Rock  Rapids  (1887), 
31  Fed.  505,  509. 

Appellee  claims  a  breach  of  the  good-will  feature  of  this 
contract     The  authorities  seem  to  support  his  contention. 

The  rule  as  stated  in  24  Am.  and  Eng.  Ency.  Law 
5.     (2d  ed.),  860,  supported  by  the  case  of  Kramer  v. 

Old  (1896),  119  N.  C.  1,  25  S.  E.  813,  34  L.  R. 
A.  389,  56  Am.  St.  650,  is  that,  ''Where  the  vendors  of  a 
business  stipulate  that  they  will  not  engage  in  the  same  busi- 
ness in  the  same  place,  neither  of  them  has  the  right  to  take 
stock  in  or  help  to  organize  or  manage  a  corporation  formed 
to  compete  with  the  purchasers."  It  has  been  held  that 
an  agreement  not  to  engage  in  a  particular  line  of  business 
within  a  specified  territory  is  broken  when  the  covenantor 
becomes  a  member  of  a  firm  engaged  in  a  similar  business 
within  the  prescribed  limits.  Greenfield  v.  Gilman  (1893), 
140  N.  Y.  168,  35  N.  E.  435.  Greenhood,  Public  Policy, 
p.  736,  lays  down  the  rule  that  "The  spirit  of  covenants  to 
abstain  from  trade  forbids  the  transaction  of  such  business 
as  agent  for  others,  especially  when  the  compensation  is 
depending  upon  the  amount  of  profits,  or  by  one  when  the 
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covenant  is  made  by  more,  or  by  a  partnership,  when  one 
of  the  firm  is  the  covenantor."  An  agreement  not  to  do 
any  business  of  a  certain  kind  within  a  certain  territory  is 
broken  by  the  seller's  engaging  in  such  business  for  other 
persons  on  a  commission.  Richardson  v.  Peacock  (1877), 
28  N.  J.  Eq.  151.  Appellants  at  the  time  of  entering  into 
the  contract  with  appellee  were  acquainted  with  the  people 
in  and  about  the  town  of  Francesville ;  they  knew  the  pa- 
trons and  customers  of  the  bank;  they  were  more  or  less 
acquainted  with  the  business  methods  and  financial  con- 
dition, peculiarities,  characteristics  and  financial  secrets 
of  the  bank's  customers.  The  business  of  the  bank  thus 
established  was  more  or  less  the  fruit  of  the  good-will  they 
had  established  for  the  institution  and  their  influence  wuth 
the  people  of  that  vicinity  with  whom  they,  as  bankers,  had 
dealt.  To  use  this  knowledge  and  power  thus  obtained  in 
the  interest  of  a  rival  institution,  as  the  facts  here  show 
was  done  by  the  appellant  Merica,  as  also  his  affirmative 
acts  in  starting  the  new  bank,  constituted  an  actionable 
breach  of  the  contract,  for  which  both  Merica  and  Bledsoe 
became  legally  liable  in  damages  to  appellee.  Upon  the 
general  principle  here  involved,  and  supporting  our  con- 
clusion, we  cite:  Duffy  v.  Shockey  (1858),  11  Ind.  70,  71 
Am.  Dec.  348;  Baker  v.  Pottmeyer  (1881),  75  Ind.  451; 
Eisel  V.  Hayes  (1895),  141  Ind.  41;  Johnson  v.  Owinn 
(1885),  100  Ind.  466;  Myers  v.  Kalamazoo  Buggy  Co, 
(1884),  54  Mich.  215,  222,  19  N.  W.  961,  20  K  W.  545, 
52  Am.  Rep.  811 ;  Norris  v.  Howard  (1875),  41  Iowa  508; 
Kramer  v.  Old,  supra;  Beal  v.  Chase  (1875),  31  Mich. 
490 ;  Applegate  v.  Jacohy  (1839),  39  Ky.  *206. 

(2)     Is  the  stipulated  sum  of  money  in  the  contract  to 
be  regarded  as  liquidated  damages  or  as  a  penalty  ?    So  far 
as  we  have  been  able  to  discover  from  the  adjudicated 
6.     cases,  no  positive  rules  have  been  deduced  as  an  ab- 
solute guide  in  all  cases  by  which  it  may  be  deter- 
mined whether  a  contract  providing  for  a  stipulated  sum 
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for  its  breach  is  to  be  regarded  as  a  penalty  or  liquidated 
damages,  for  it  has  been  held  so  to  designate  a  fixed  sum 
in  an  agreement  as  a  penalty  or  liquidated  damages,  will 
not  be  conclusive  to  show  that  it  should  be  thus  regarded. 
Whitfield  V.  Levy  (1871),  35  N.  J.  L.  149 ;  Noyes  v.  Phil- 
lips (1875),  60  N.  Y.  408;  KecJc  v.  Bieber  (1892),  148 
Pa.  St.  645,  24  Atl.  170,  33  Am.  St  846 ;  Wilhelm  v.  Eaves 
(1891),  21  Ore.  194,  27  Pac.  1053,  14  L.  R.  A.  297. 

Therefore  it*  may  be  said  that  the  answer  to  the  question 
here  propounded  will  be  the  conclusion  reached  upon  deter- 
mining the  intention  of  the  parties  from  the  whole 

7.  case  and  tenor  of  the  contract,  aided  by  a  few  estab- 
lished general  principles  for  inferring  such  inten- 
tion. It  has  been  held:  "Where  the  sum  named  is  de- 
clared to  be  fixed  as  liquidated  damages,  is  not  greatly  dis- 
proportionate to  the  loss  that  may  result  from  a  breach,  and 
the  damages  are  not  measurable  by  any  exact  pecuniary 
standard,  the  sum  designated  will  be  deemed  to  be  stip- 
ulated damages."  J  aqua  v.  Headington  (1888),  114  Ind. 
309.  See  Bird  v.  St.  Johns  Episcopal  Church  (1900),  154 
Ind.  138;  Chicago,  etc.,  R.  Co.  v.  McEwen  (1905),  35  Ind. 
App.  251;  Benner  v.  Magee  (1904),  34  Ind.  App.  176; 
Kelso  V.  Reid  (1892),  145  Pa.  St.  606,  23  Atl.  323,  27  Am. 
St  716;  Waggoner  v.  Cox  (1884),  40  Ohio  St  539; 
Streeter  v.  Rush  (1864),  25  Cal.  67;  Mason  v.  Callender 
(1858),  2  Minn.  350,  72  Am.  Dec.  102. 

Where  a  stipulated  sum  has  been  inserted  in  a  contract 
for  a  breach  of  an  agreement  to  sell,  the  weight  of  author- 
ity seems  to  hold  such  sum  to  be  liquidated  damages, 

8.  upon  the  theory  that  the  damages  sustained  in  al- 
most all  cases  are  uncertain  and  difficult  to  esti- 
mate. McCormick  v.  Mitchell  (1877),  57  Ind.  248 ;  Gobble 
V.  Under  (1874),  76  111.  157 ;  Morse  v.  Rathburn  (1868), 
42  Mo.  594,  97  Am.  Dec.  359;  Yetter  v.  Hudson  (1882), 
57  Tex.  604;  Berrinkott  v.  Traphagen  (1875),  39  Wis. 
219;  Burk  v.  Dunn  (1893),  55  111.  App.  25. 


4:64:    APPELLATE  COUET  OF  INDIANA, 

Merica  v.  Burget — 36  Ind.  App.  453. 

Also  for  breach  of  a  contract  not  to  engage  in  any  par- 
ticular  profession   or  business   within   certain   prescribed 

limits.     Duffy  v.  Shochey,  supra;  Miller  v.  Elliott 
9.     (1849),  1  Ind.  484,  50  Am.  Dec  475;  Martin  v. 

Murphy  (1891),  129  Ind.  464;  Johnson  v.  Gwinn, 
supra;  Eisel  v.  Hayes,  supra;  Beatty  v.  Coble  (1895),  142 
Ind.  329 ;  Boyce  v.  Watson  (1893),  52  111.  App.  361 ;  Lange 
V.  Werk  (1853),  2  Ohio  St.  519;  Kelso  v.  Reid,  supra; 
Hoagland  y.  Segur  (1876),  38  N.  J.  L.  230. 

But,  where  damages  can  be  accurately  ascertained,  a 
stipulated  sum  will,  as  a  rule,  be  considered  as  a  penalty, 

regardless  of  the  expressions  in  or  the  nature  of  the 
10.     contract.    Squires  v.  Elwood  (1891),  33  Neb.  126, 

49  N.  W.  939;  Tierman  v.  Hinman  (1855),  16  HI 
400;  St.  Louis,  etc.,  R.  Co.  v.  Shoemaker  (1882),  27  Kan. 
677;  Hahn  v.  Horstman  (1876),  12  Bush  249. 

It  is  said  in  Harris  v.  Miller  (1880),  11  Fed.  118:  "(1) 
Whenever  it  is  at  all  doubtful  whether  the  sum  mentioned 
was  intended  as  stipulated  damages  or'  a  penalty  to  cover 
actual  damages,  the  law,  which  always  favors  the  latter  as 
against  the  former,  declares  that  the  sum  was  intended  as 
a  penalty;  (2)  when  the  contract  is  explicit  that  the  sum 
named  shall  be  considered  as  liquidated  damages,  the  con- 
tract is  to  be  enforced  according  to  its  terms,  unless  quali- 
fied by  some  other  circumstance,  as  when  one  agrees  to  pay 
a  larger  sum  upon  the  failure  to  pay  a  smaller  one,  or  when 
the  damages  resulting  from  a  failure  to  perform  the  contract 
are  certain,  or  can  be  reasonably  ascertained  by  a  jury.  But 
whenever  the  contract  is  for  the  doing  or  not  doing  a  par- 
ticular act  or  acts,  and  there  is  no  certain  pecuniary  stand- 
ard by  which  to  measure  the  damages  resulting  from  a 
breach  thereof,  an  agreement  to  pay  a  stipulated  sum  as 
damages  for  such  breach  will  be  enforced  literally." 

In  the  consideration  of  this  case  we  are  not  uimiindful 
of  the  established  principle  that  a  contract  containing  vari- 
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ous  stipulations,  for  the  breach  of  some  of  which 

11.  the  damages  would  be  uncertain,  and  as  to  others 
certain  and  easily  shown  by  the  evidence,  then  the 

sum  mentioned  in  an  obligation  to  secure  the  performance 
of  the  contract  is  regarded  as  a  penalty  and  not  as  liquidated 
damages.  Carpenter  v.  Lockhart  (1849),  1  Ind.  435;  East 
MoUne  Co.  v.  Weir  Plow  Co.  (1899),  95  Fed.  250,  37  C. 
C.  A.  62 ;  Carter  v.  Strom  (1889),  41  Minn.  522,  43  N.  W. 
394;  Smith  v.  Newell  (1896),  37  Fla.  147,  20  South.  249. 
In  the  latter  case  it  is  said:  "A  sum  fixed  as  security  for 
the  performance  of  a  contract  containing  a  number  of  stip- 
ulations of  widely  different  importance,  breaches  of  some 
of  which  are  capable  of  accurate  valuation,  for  any  of  which 
the  stipulated  sum  is  an  excessive  compensation,  is  a  pen- 
alty.    1  Sedgwick,  Damages  (8th  ed.),  §411." 

Therefore,  and  upon  the  holdings  of  the  cases  last  cited, 
appellant  insists  that  the  parties  to  the  contract  in  suit  in- 
tended the  lump  sum  mentioned  therein  as  a  penalty. 

12.  We  are  not  persuaded  to  agree  to  this  conclusion.    If 
we  were  to  consider  the  language  "agree  to  quit  the 

banking  business  March  5,  1900,  and  further  agree  not  to 
start  another  bank  in  the  town  as  long  as  said  John  W. 
Burget  owns  the  Bank  of  Francesville,"  as  two  stipulations, 
we  can  not  see  how  they  are  widely  different  in  importance, 
as  they  both  and  each  of  them  have  reference  to  the  one  gen- 
eral object  and  purpose,  that  of  preventing  competition  by 
appellants  with  appellee  in  the  banking  business  after 
March  5,  1900,  in  the  town  of  Francesville. 

The  whole  subject-matter  of  the  contract  was  plainly  a 
matter  about  which  they  had  a  right  to  contract  and  fix  by 
stipulation  the  measure  of  damages  for  its  breach,  and 
having  understandingly  done  so  without  fraud — and  the 
contrary  does  not  appear — they  should  be  held  to  their 
agreement,  if  the  stipulated  sum  has  reference  to  uncertain 
damages.  The  time  for  appellants  to  quit  was  fixed  in  the 
contract.     It  is  presumed  they  contracted  with  reference  to 
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that  time,  and  not  that  they  should  continue  the  business 
for  a  month  or  a  year,  or  that  they  might  start  an  opposition 
bank.  To  measure  by  any  exact  pecuniary  standard  the 
amount  of  damages,  if  any,  appellee  might  suffer  by  reason 
of  Merica  and  Bledsoe's  continuing  the  business  for  a  longer 
time  than  that  mentioned  in  the  contract,  or  in  starting  an 
opposition  bank,  was  a  matter  they  no  doubt  fully  considered 
at  the  time  of  entering  into  the  agreement.  For  Bledsoe 
and  Merica,  or,  as  we  have  said,  for  either  of  them,  to  con- 
tinue the  business,  or  afterwards  engage  in  such  business, 
or  start  another  bank  in  the  same  town  within  the  time  lim- 
ited by  the  contract,  there  is  no  exact  pecuniary  standard 
by  which  appellee's  damages,  if  any,  could  be  ascertained. 
If  by  reason  of  their  breach  of  the  contract  any  of  the 
customers  of  the  bank  withdrew  their  deposits,  by  what 
pecuniary  measure  can  the  damages  be  fixed  for  such  loss  ? 
The  questions,  how  much  business  did  the  bank  lose,  how 
much  business  did  they  do,  or  how  much  would  they  have 
done  had  they  remained  customers  of  the  bank,  could  busi- 
ness have  been  done  at  a  profit  or  loss  to  the  bank  ?  and  many 
other  questions  might  arise,  rendering  it  impossible  from 
extrinsic  evidence  to  arrive  at  the  exact  rights  of  the  parties. 
The  appellee  paid  $4,000  for  the  bank  furniture,  books, 
fixtures,  etc.  Just  what  proportion  of  this  sum  was  paid 
for  the  tangible  property  and  what  proportion  was  paid  for 
the  business  thus  established  by  the'  vendees  does  not  ap- 
pear, nor  does  it  appear  that  the  sum  fixed  in  the  contract 
in  case  of  a  breach,  is  unreasonable,  and  not  in  proportion 
to  the  breach  provided  against  in  either  stipulation.  Nor 
do  the  findings  show  that  the  amount  of  damages  claimed 
is  unjust  or  oppressive  or  that  the  amount  claimed  is  dis- 
proportionate to  the  damages  that  might  result  from  a 
breach  of  the  agreement.  Controlled  by  the  facts  found, 
and  adhering  to  the  principles  of  law  which  obtain  in  this 
case,  it  is  our  opinion  that  the  stipulated  sum  in  the  contract 
vshould  be  construed  as  liquidated  damages. 
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Appellants  insist  that  there  is  no  special  finding  showing 

the  amount  of  actual  damages  suffered  by  appellee,  and  for 

that  reason  the  cause  ought  to  be  reversed.     It  will  answer 

no  good  purpose  to  extend  this  opinion  in  order  to 

13.  pass  upon  this  question,  for  it  is  apparent  from 
our  conclusions  that  the  judgment  must  be  reversed 
on  the  cross-errors. 

The  judgment  is  therefore  reversed,  with  instructions  to 
the  trial  court  to  restate  its  conclusion  of  law  so  as  to  con- 
clude there  is  due  appellee  from  appellants  the  sum  stip- 
ulated in  the  contract,  together  with  interest  thereon  from 
the  time  of  the  demand,  and  to  render  judgment  accordingly. 


Capital  National  Bank  v.  Wilkerson,  Trustee. 

[No.  4,994.     Filed  November  3,  1905.] 

1.  Pleading. — Complaint. — Bankruptcy, — Demand. — In  an  action 
by  a  trustee  in  bankruptcy  for  the  recovery  of  an  unlawful 
preference  it  is  not  necessary  to  allege  a  demand.  Goldberg  y. 
Harlan,  33  Ind.  App.  465,  followed,     p.  469. 

2.  Appeal  and  Error.  —  Refusal  to  Transfer.  —  Effect.  —  The 
denial  by  the  Supreme  Court  of  a  motion  to  transfer  a  cause 
decided  by  the  Appellate  Court  is  an  approval  by  the  Supreme 
Court  of  the  decision  of  the  Appellate  Court,     p.  470. 

3.  Bankruptcy.  —  Statutes.  —  Preferences. — "Void." — The  word 
"void"  as  used  in  the  bankruptcy  act  of  1867  (14  Stat,  at  Large, 
p.  517)  means  "voidable,"  a  preference  under  such  act  being 
valid  as  to  all  persons  except  the  assignee  in  bankruptcy,     p.  470. 

4.  Same. — Insolvency. — What  Is. — Whenever  a  person's  property, 
exclusive  of  that  which  he  has  fraudulently  disposed  of,  is 
worth,  at  a  fair  valuation,  less  than  the  amount  of  his  debts, 
he  is  insolvent  under  the  bankruptcy  act.    p.  473. 

5.  Same. — Preferences. — When  Collectible  by  Trustee. — Before  a 
trustee  in  bankruptcy  can  recover  an  unlawful  preference  he 
must  prove  that  the  creditor  receiving  same  had  reasonable 
cause  to  believe  that  the  debtor  was  insolvent  and  that  a  pref- 
erence was  being  obtained,  proof  of  actual  knowledge  of  in- 
solvency being  unnecessary,    p.  473. 

6.  Same.  —  Preference.  —  Constructive  Knowledge.  —  Where  the 
facts  proved,  in  an  action  by  a  trustee  in  bankruptcy  for  the 
recovery  of  an  unlawful  preference,  are  such  as  to  cause  an 
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ordinarily  prudent  man,  in  defendant's  situation,  to  believe  the 
debtor  was  insolvent,  defendant  will  be  chargeable  with  such 
knowledge,  and  his  preference  will  be  unlawful,  whether  the 
debtor  intended  it  as  a  preference  or  not.    p.  474. 

7.  Bankruptcy. — Insolvency. — Reasonable  Cause  to  Believe, 
— ^Where  the  evidence  shows  that  the  debtor  conducted  a  bank 
and  on  October  9,  1900,  had  overdrawn  his  account  with  de- 
fendant bank  $350.84,  which  remained  nine  and  one-half 
months;  that  on  July  25,  1901,  such  overdrafts  were  $2,725.78 
and  notes  due  for  advances  were  $3,000;  that  debtor  had  placed 
collateral  notes  aggregating  $7,800  as  security  for  such  debts; 
that  defendant  did  not  rely  upon  $5,000  of  such  collateral  as 
being  of  any  value;  that  some  of  such  notes  were  from  three  to 
eight  months  overdue,  and  defendant  had  made  no  effort  to 
collect  same;  that  defendant's  a^^ent  visited  debtor  July  26, 
1901,  and  received  $500  and  a  promise  of  $1,000  the  next  day, 
which  was  paKf;  that  on  September  3,  1901,  defendant's  agent 
took  an  assignment  of  such  debtor's  tangible  goods;  that  debtor 
told  such  agent  July  21,  1901,  he  could  not  meet  his  overdrafts, 
and  if  defendant  pushed  him  he  would  faU,  and  that  he  had 
loaned  too  much  for  his  deposits,  such  evidence  sustains  a  find- 
ing of  unlawful  preference  received  by  defendant  by  payments 
received  July  26  and  27,  1901.     p.  474. 

8.  Same. — Preferences. — Collateral  Security. — Effect. — The  fact 
that  a  creditor  holds  collateral  security  for  its  debt,  in  excess 
of  the  amount  thereof,  does  not  prevent  a  payment  made  by 
the  debtor  from  being  an  unlawful  preference,     p.  478. 

9.  Same. — Preferences. — Collateral  Security. — Title. — The  legal 
title  to  collateral  securities  held  by  a  creditor  to  secure  his  in- 
solvent debtor's  debt  is  in  the  debtor,  the  creditor  having  only 
a  special  interest  therein,  and  a  payment  by  such  debtor  is  an 
unlawful  preference,  if  such  creditor  has  reasonable  cause  to 
believe  him  insolvent.     Roby,  J.,  dissenting,    p.  481. 

10.  Evidence.  —  Indebtedness.  —  Bankruptcy.  —  Where  a  trustee 
had  made  an  investigation  of  the  amount  of  indebtedness  of  a 
bankrupt  within  a  few  days  after  an  alleged  unlawful  prefer- 
ence, he  may  testify,  in  an  action  to  recover  such  unlawful 
preference,  to  the  aggregate  amount  of  such  indebtedness  at 
such  time,  it  being  shown  that  no  substantial  change  had  taken 
place  as  to  such  bankrupt's  financial  condition  from  the  time  of 
such  payment,  such  evidence  tending  to  show  insolvency  and 
also  that  other  creditors  could  not  receive  an  equal  per  cent  of 
their  debts,    p.  483. 

11.  Trial. — Evidence. — Exclusion. — Offer, — No  question  is  pre- 
sented as  to  the  improper  exclusion  of  evidence  where  no  offer 
was  made  as  to  what  the  offered  evidence  was.    p.  484. 
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12.  Judgment.  —  Bankruptcy.  —  Preferences,  —  Interest.  —  The 
trustee  in  bankruptcy  is  entitled  to  a  judgment  for  the  amount 
of  an  unlawful  preference  and  for  interest  on  the  same  from  the 
commencement  of  the  action  for  its  recovery,    p.  484. 

From  Superior  Court  of  Marion  County  (64,217)  ;  John 
L.  McMaster,  Judge. 

Action  by  Alfred  C.  Wilkerson,  as  trustee  in  bankruptcy 
of  the  estate  of  James  M.  Key,  against  the  Capital  National 
Bank.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

H.  J.  Milligan  and  C.  W.  Wathins,  for  appellant. 
TF.  A.  Ketcham  and  Lesh  &  Lesh,  for  appellee. 

Wiley,  C.  J. — Appellee  sued  appellant  to  recover  an  al- 
leged preference  under  subdivision  b,  §60  (30  Stat,  at 
Large,  p.  562),  of  the  national  bankruptcy  law  of  1898. 
The  complaint  was  in  a  single  paragraph,  to  which  an 
answer  in  denial  was  filed.  Trial  by  the  court,  and  finding 
and  judgment  for  appellee.  Appellant's  motion  for  a  new 
trial  was  overruled. 

The  errors. assigned  are:  (1)  That  the  complaint  does 
not  state  facts  suflScient  to  constitute  a  cause  of  action; 
and  (2)  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  only  objection  urged  to  the  complaint  is  that  it  does 

not  show  a  legal  demand  for  the  return  of  the  unlawful 

preference.    The  complaint  proceeds  upon  the  theory 

1.  that  the  demand  was  necessary,  and  that  such  de- 
mand was  duly  made.  Counsel  for  appellant  assert 
the  proposition,  also,  that  it  is  necessary  in  an  action  of 
this  character  to  allege  a  demand  by  the  trustee  in  bank- 
ruptcy against  the  creditor  for  the  return  of  the  property, 
or  its  value  if  return  can  not  be  had,  and  a  refusal  on  the 
part  of  the  creditor ;  and  until  such  demand  and  refusal  the 
holding  of  the  creditor  is  legal  and  valid.  It  will  thus  be 
observed  that  both  parties  to  this  appeal  affirm  that  a  de- 
mand is  necessary.    In  this  position  they  are  in  error.   This 
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court,  in  the  case  of  Goldberg  v.  Harlan  (1904),  33  Ind. 
App.  465,  held  that  no  demand  was  necessary  before  the 
commencement  of  an  action  by  a  trustee  in  bankruptcy  to 
enforce  his  rights  as  such  trustee  to  property  unlawfully 
transferred  by  the  bankrupt.  The  decision  in  that  case  was 
put  upon  the  proposition  that  the  whole  transaction  under 
the  bankruptcy  act  was  unlawful,  and  in  such  case  a 

2.  demand  is  unnecessary.     The  Supreme  Court  has 
approved  the  rule  there  declared  by  overruling  ap- 
pellant's petition  to  transfer. 

Subdivision  b,  §60,  supra j  is  as  follows:  "If  a  bankrupt 
shall  have  given  a  preference  within  four  months  before 
the  filing  of  a  petition,  or  after  the  filing  of  the  petition  and 
before  the  adjudication,  and  the  person  receiving  it,  or  to 
be  benefited  thereby,  or  his  agent  acting  therein,  shall  have 
had  reasonable  cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference,  it  shall  be  voidable  by  the  trustee,  and 
he  may  recover  the  property  or  its  value  from  such  person." 

Under  the  bankruptcy  act  of  1867  (14  Stat,  at  Large,  p. 

517),  a  preference  to  a  creditor  was  declared  to  be  void, 

Avhile  in  the  act  of  1898  it  is  declared  to  be  voidable. 

3.  It  seems  to  us  that  the  word  "void"  in  the  act  of 
1867  must  be  held  to  be  used  in  the  sense  of  void- 
able and  not  void.  A  preference  under  the  act  of  1867 
was  good,  not  only  between  the  parties,  but  as  to  all  the 
world,  unless  judicial  proceedings  were  brought  by  the  as- 
signee under  the  act  to  avoid  it.  If  no  suit  was  brought, 
the  preference  in  the  hands  of  the  party  preferred  could  not 
be  assailed  by  the  creditors  of  the  bankrupt,  or  by  any 
other  person.  Where  a  suit  is  brought  by  a  creditor's  bill 
against  an  alleged  fraudulent  grantee,  no  demand  is  neces- 
sary; and  this  is  put  upon  the  ground  that  such  grantee 
is  consciously  attempting  to  defeat  the  legal  rights  of  the 
creditors.  As  a  general  rule,  a  person  who  knowingly 
Avrongs  another  is  not  entitled  in  any  sort  of  suit  to  a  pre- 
vious demand  to  make  restitution.   Under  the  existing  bank- 
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ruptcy  law,  the  trustee  can  not  maintain  a  suit  against  the 
party  alleged  to  have  received  an  undue  preference,  unless 
it  is  made  to  appear  that  such  person  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference. 
It  will  be  seen,  therefore,  by  the  very  words  and  spirit  of 
the  statute,  that,  before  the  action  can  be  successfully  main- 
tained against  a  person  alleged  to  have  received  an  undue 
preference,  it  must  be  shown  that  he  received  it  believing 
that  he  was  a  participant  in  an  unlawful  act,  or,  in  other 
words,  that  he  was  receiving  the  property  or  other  thing  of 
value  in  violation  of  the  statute,  and  therefore,  as  to  other 
creditors,  was  a  wrongdoer.  We  can  not  perceive  any  reason 
why  a  man,  or  a  corporation,  who  is  a  participant  in  an  at- 
tempted violation  of  the  law,  having  reason  to  believe  that 
he  is  guilty  of  such  participation,  should  be  entitled  to  no- 
tice before  suit  is  brought  against  him.  Under  the  express 
provision  of  the  statute,  unless  he  has  reasonable  cause  to 
believe  that  he  was  such  participant  in  an  attempted  un- 
lawful act,  the  action  could  not  be  maintained  against  him ; 
and  why  should  a  party  who  has  reasonable  cause  to  believe 
that  he  is  a  wrongdoer  have  notice  before  suit  is  brought? 

It  should  be  observed  that  the  remedy  which  appellee 
seeks  here  to  enforce  is  to  recover  a  preference  which  is 
purely  of  statutory  creation.  The  trustee  in  such  case  must 
bring  himself  within  the  provisions  of  the  law  which  de- 
fines what  shall  constitute  a  preference,  and  creates  the 
right  in  him  to  recover  it.  Subdivision  a,  §60,  supra,  de- 
fines what  a  preference  shall  be,  to  wit:  "A  person  shall 
be  deemed  to  have  given  a  preference  if,  being  insolvent, 
he  has  procured  or  suffered  a  judgment  to  be  entered 
against  himslf  in  favor  of  any  person,  or  made  a  transfer 
of  any  of  his  property,  and  the  effect  of  the  enforcement  of 
such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class." 

Subdivision    b,    §60,    supra,    provides    the    constituent 
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elements  necessary  to  enable  the  trustee  to  recover  the 
preference.  These  constituent  elements  are  to  be  con- 
strued with  subdivision  a,  §60,  supra,  and  are:  (1)  The 
debtor  must  have  been  insolvent  at  the  time;  (2)  he  must 
have  procured  or  suffered  a  judgment  or  made  a  transfer; 
(3)  the  result  of  either  of  which  must  be  to  give  one  cred- 
itor a  greater  percentage  of  his  claim  than  others;  (4)  siich 
creditor  must  have  had  reasonable  cause  to  believe  this  re- 
sult was  intended;  (5)  it  must  have  been  within  four 
months  before  the  filing  of  the  petition,  or  between  the 
filing  and  adjudication.  Brandenburg,  Bankruptcy  (3d 
ed.),  p.  697. 

While  the  statute  does  not  declare  in  words  that  a  pref- 
erence, under  the  conditions  named  therein,  is  unlawful, 
yet,  in  effect,  that  is  what  is  meant  by  the  statute.  The 
question  is  simply  this:  In  receiving  a  preference  under 
the  conditions  named  in  the  statute,  is  a  creditor  in  the 
wrong?  To  hold  under  the  provision  cited  that  a  trustee 
should  make  a  demand  before  filing  his  suit  to  recover, 
would  require  reading  into  the  statute  a  provision  which 
congress  did  not  see  fit  to  put  therein,  either  by  express 
provision  or  necessary  implication,  and  would,  in  fact,  be 
a  violation  of  the  terms  of  the  statute  which  confers  upon 
the  trustee  the  right  to  recover  upon  the  simple  terms 
therein  declared.  We  therefore  hold  that  it  was  not  neces- 
sary for  the  trustee  to  allege  in  his  complaint  a  demand 
before  the  bringing  of  his  action. 

This  being  true,  the  objection  urged  to  the  complaint  is 
not  well  grounded.  This  brings  us  to  the  consideration 
of  the  questions  presented  by  the  overruling  of  appellant's 
motion  for  a  new  trial.  Counsel  contend  that  the  decision 
of  the  trial  court  is  contrary  to  law  and  not  sustained  by 
sufficient  evidence.  The  two  propositions  may  properly  be 
considered  together,  as  they  rest  upon  the  evidence. 

It  is  earnestly  contended  by  counsel  for  appellant  that 
upon  the  question  of  demand  the  evidence  was  wholly  in-  ' 
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sufficient.  It  is  useless  for  us  to  dwell  longer  upon  this 
branch  of  the  case,  in  view  of  the  fact  that  we  have  held 
that  no  demand  was  necessary. 

In  the  bankruptcy  act  of  1898,  congress  defines  insol- 
vency as  follows:     "A  person  shall  be  deemed  insolvent 
within  the  provisions  of  this  act  whenever  the  aggre- 

4.  gate  of  his  property,  exclusive  of  any  property  which 
he  may  have  conveyed,  transferred,  concealed,  or  re- 
moved, or  permitted  to  be  concealed  or  removed,  with  in- 
tent to  defraud,  hinder,  or  delay  his  creditors,  shall  not, 
at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts.'* 
30  Stat,  at  Large,  p.  644,  §1  (15). 

The  evidence  fairly  establishes  the  fact  that  when  the 
two  payments  were  made  to  appellant,  exclusive  of  them 
the  bankrupt's  property  was  of  the  aggregate  value  of 
$1,431.73,  and  that  his  indebtedness  was  $11,308.12,  ex- 
clusive of  a  large  sum  which  he  owed  to  the  American 
Trust  &  Savings  Bank,  the  exact  amount  of  which  was 
unknown.  It  is  true  that  the  examination  made  by  appel- 
lee as  to  the  assets  and  liabilities  of  the  bankrupt  was  made 
on  August  5,  being  nine  and  ten  days,  respectively,  after 
the  two  payments  to  appellant.  Yet  it  is  shown  that  the 
only  change  in  his  financial  condition  between  those  dates 
was  the  transfer  of  the  furniture  and  fixtures  of  his  bank 
to  appellant.  The  value  of  these  was  fixed  at  $1,000,  and 
included  in  the  schedule  of  assets,  shown  to  aggregate 
$1,431.73.  The  evidence  fully  establishes  the  insolvency 
of  the  debtor,  within  the  meaning  of  the  statute,  at  the 
time  of  the  payments  to  appellant. 

Before  a  recovery  can  be  had  in  a  cause  of  this  character, 

it  is  incumbent  upon  the  trustee  to  prove  that  the  party  to 

whom  payment  is  made  had   reasonable  cause   to 

5.  believe  that  a  preference  was  being  obtained.    Grant 
v.  National  Bank  (1877),  97  U.  S.  80,  24  L.  Ed. 

971;  StucJcy  v.  Masonic  Sav.  Bank  (1882),  108  TJ.  S.  74, 
27  L.   Ed.   640,   2   Sup.   Ct.   219;   Browning  v.   Hurdle 
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(1882),  18  Fed.  164;  Otis  v.  Hadley  (1873),  112  Mass. 
100;  Brown  v.  Guichard  (1902),  74  IST.  Y.  Supp.  735,  7 
Am.  Bank.  Eep.  515;  In  re  Eggert  (1900),  98  Fed.  843. 
Upon  this  proposition  counsel  for  appellant  earnestly  insist 
and  ably  argne  that  the  evidence  fails  to  establish  the  fact 
that  appellant  had  reasonable  cause  to  believe  that  it  was 
obtaining  a  preference.  It  is  not  necessary  for  the  trustee 
to  prove  that  the  creditor  had  actual  knowledge,  but  both  the 
spirit  and  letter  of  the  statute  are  satisfied  if  the  evidence 
is  suflScient  to  show  that  he  had  reasonable  cause  to  believe 
that  the  debtor  was  insolvent,  and  that  he  was  thus  ob- 
taining a  preference.  Coburn  v.  Proctor  (1860),  15  Gray 
38;  Wager  v.  Hall  (1872),  16  Wall.  584,  21  L.  Ed.  504. 
The  rule  is  tliat  if  the  facts  and  circumstances  with  re- 
spect to  the  debtor's  financial  condition  are  brought  home 
to  the  creditor,  such  as  would  put  an  ordinarily 

6.  prudent  man  upon  inquiry,  the  creditor  is  charge- 
able with  knowledge  of  the  facts  which  such  inquiry 

should  reasonably  be  expected  to  disclose.  In  re  Eggert 
(1900),  102  Fed.  735,  43  C.  C.  A.  1 ;  Boudinot  v.  Hamann 
(1902),  117  Iowa  22,  90  K  W.  497;  Brandenburg,  Bank- 
ruptcy (3d  ed.),  p.  601;  National  Exchange  Bank  v. 
Pepperdine  (1900),  2  Xat.  Bank.  ISTews  675;  Bw 
chanan  v.  Smith  (1872),  16  Wall.  277,  21  L.  Ed.  280; 
Wager  v.  Hall,  supra;  Butcher  v.  Wright  (1876),  94  U. 
S.  553,  24  L.  Ed.  130;  Merchants  Nat.  Bank  v.  Cook 
(1877),  95  U.  S.  342,  24  L.  Ed.  412.  It  is  not  necessary 
to  prove  that  the  debtor  intended  a  preference.  Benedict 
V.  Beshel  (1903),  177  N.  Y.  1,  68  N.  E.  999;  PiHe  v. 
Chicago,  etc..  Trust  Co.  (1901),  182  U.  S.  438,  21  Sup. 
Ct.  906,  45  L.  Ed.  1171. 

The   principal   argument  of  appellant's  counsel   is   ad- 
dressed to  the  proposition  that  the  evidence  does  not  estab- 
lish the  fact  that  appellant  had  reasonable  cause  to 

7.  believe  tliat  it  was  obtaining  a  preference  when  the 
two  payments  were  made  to  it.     On  the  contrary 
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they  urge  there  is  a  total  failure  of  proof  upon  that  ques- 
tion. It  clearly  appears  from  the  evidence  that  James  M. 
Key  was  engaged  in  the  banking  business  in  Andrews  un- 
der the  name  and  style  of  the  Commercial  Bank  of  An- 
drews; that  appellant  was  his  correspondent  in  Indianap- 
olis; that  he  carried  an  account  with  it;  and  that  on  Oc- 
tober 9,  1900,  his  account  was  overdrawn  $350.84.  At 
that  time  appellant  carried  on  its  books  a  large  number  of 
correspondents — banks  and  bankers— ^nly  two  of  which, 
besides  Key's  bank,  had  overdrawn  their  accounts.  The 
overdrafts  on  these  two  banks  were  only  for  a  period  of 
about  thirty  days,  while  Key's  overdraft  at  the  time  of  his 
pa^Tnents  to  appellant  had  existed  for  about  nine  and 
one-half  months.  Key's  overdraft  extended  from  October 
9,  1900,  to  the  date  of  the  last  payment  to  appellant,  and 
on  July  25,  1901,  it  amounted  to  $2,725.78.  During  this 
period  he*had  occasionally  executed  a  note  to  appellant  in 
payment  of  his  overdraft,  and  if  such  note  exceeded  the 
overdraft  appellant  gave  him  credit  upon  its  books  for 
the  balance.  His  account  on  appellant's  books  on  July 
25,  1901,  stood  as  follows:  Overdraft,  $2,725.78;  amounts 
due  upon  notes,  $3,000.  This  made  his  indebtedness  to 
the  bank  on  that  day  $5,725.78.  To  cover  this  indebted- 
ness, collateral  notes  aggregating  $7,800  had  been  turned 
over  by  Key  to  appellant.  On  the  day  the  $500  payment 
in  controversy  was  made.  Key  also  turned  over  to  appellant 
an  additional  collateral  note  for  $300.  The  evidence  shows 
that  all  the  notes  turned  over  to  appellant  as  collateral, 
except  the  last  $300  note  mentioned,  were  forgeries;  but 
appellant  had  no  actual  knowledge  of  that  fact.  Of  the 
$7,800  of  collateral  notes  there  were  two  of  $2,500  each, 
executed  by  one  Nichols,  and  appellant  did  not  rely  upon 
them  as  being  good,  for  Mr.  Packard,  its  representative, 
testified:  "We  never  regarded  that  as  of  any  particular 
value.  We  never  took  that  into  account"  Appellant  knew 
that   the    collateral   notes    held   by    it,    purporting   to    be 
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signed  S.  J.  &  John  Leedy,  H.  C.  Morgan,  Pinkertou 
&  Kelsey,  Needham  &  Gale  and  L.  T.  Mills,  aggregating 
a  large  amount,  were  from  three  to  eight  months  past  due, 
and  hence  knew  they  were  dishonored  paper.  Appellant 
had  made  no  effort  to  collect  them.  On  July  26,  while 
Key's  account  was  overdrawn  in  the  sum  of  $2,725.78, 
and  while  appellant  held  the  collateral  notes  above  indi- 
cated, it  sent  its  representative,  Mr.  Packard,  to  Andrews, 
where  Key  lived  and  conducted  his  banking  business,  to 
see  him.  When  asked  why  he  went  to  Andrews,  Mr.  Pack- 
ard said  it  was  to  see  Key;  that  he  had  never  seen  him; 
that  he  thought  he  would  go  and  spend  a  part  of  the  day 
with  him  at  his  place  of  business.  Packard  further  tes- 
tified that  Key  was  at  that  time  indebted  to  appellant 
upon  three  notes  in  the  sum  of  $3,000,  and  had  an  over- 
draft against  him  of  about  $2,300.  He  spoke  to  Key 
about  the  overdraft,  and  told  him  he  had  better  give  him 
exchange  to  ^^square  it  up,"  as  it  did  not  look  well  upon 
the  books.  Thereupon  Key  gave  him  exchange  for  $500 
on  the  American  Trust  Company  of  Chicago,  and  prom- 
ised to  send  him  $1,000  the  next  day,  which  he  did.  On 
September  3  Packard  again  went  to  Andrews,  representing 
appellant,  and  took  an  assignment  to  it  of  all  of  Key's 
bank  furniture,  and  after  such  assignment  was  made  he 
stated,  in  answer  to  a  question  as  to  whether  he  had  any 
suspicion  that  Key  was  insolvent :  "No,.  I  had  arrived  at 
no  condition  of  mind  of  that  kind  positively."  Key  testi- 
fied that  about  July  21,  1901,  he  told  Packard  that  he 
could  not  meet  his  overdraft;  that  he  would  have  to  have 
an  extension  of  time ;  and  that  if  the  bank  refused  to  extend 
him  further  credit  it  would  cause  his  failure.  He  further 
testified  that  when  he  gave  Packard  the  exchange  for  $500 
and  agreed  to  send  him  $1,000  the  next  day,  Packard 
agreed  that  upon  the  receipt  of  the  $1,000  he  would  return 
him  $500  in  currency,  which  he  afterward  refused  to  do. 
Key  had  at  that  time  other  business  interests  at  Avilla  and 
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Cromwell,  and  testified  that  he  told  Packard  that  his  part- 
ner had  made  some  bad  investments,  and,  in  order  to  pre- 
vent failures  there,  he  had  been  compelled  to  assist  him. 
Key  advised  appellant  at  different  times  that  he  had  loaned 
too  much  money  for  his  deposits,  and  he  was  sending  notes 
to  it  for  discount.  In  the  trial  of  a  cause  in  the  Wabash 
Circuit  Court,  in  an  action  brought  by  appellant  upon  the 
Leedy  note,  Packard  testified  that  when  he  got  the  $500 
draft  of  Key  on  July  26,  he  was  afraid  that  it  might  not 
be  paid,  but  that  "it  went  through  all  right." 

We  have  set  out  the  substance  of  the  facts  pertinent  to 
the  issue  as  to  whether  appellant  had  reasonable  ground 
to  believe  that  it  was  obtaining  a  preference  in  the  two 
payments  made  to  it  by  Key.  The  knowledge  of  Packard, 
who  represented  appellant  in  these  transactions  with  Key, 
was  its  knowledge.  As  to  some  of  the  facts,  also,  they  were 
communicated  directly  to  the  president  of  the  bank.  Hence 
appellant  was  chargeable  with  knowledge  of  the  fact  that 
Key  was  indebted  to  it  upon  overdrafts  and  upon  notes  in 
a  sum  aggregating  $5,725.78.  It  knew,  also,  that  it  held 
collaterals  aggregating  something  over  $7,000,  of  which 
amount  it  knew  $5,000  was  worthless;  or,  to  state  it  in 
the  language  of  Mr.  Packard:  "We  never  regarded  that 
as  of  any  particular  value.  We  never  took  that  into  ac- 
count.'' To  secure  payments  on  these  overdrafts,  etc.,  ap- 
pellant sent  its  representative  to  Key's  place  of  business 
upon  different  occasions,  and  when  he  got  the  draft  for 
$500  he  was  so  unfavorably  impressed  with  the  financial 
condition  of  Key  he  was  afraid  it  would  not  be  paid.  Fol- 
lowing soon  upon  the  two  payments,  Packard  went  to 
Andrews,  and  took  an  assignment  of  all  of  Key's  bank  fur- 
niture, and  aside  from  this  the  balance  of  Key's  assets 
was  less  than  $500. 

To  say  that  appellant  in  good  faith  had  over  $7,000 
of  collaterals  to  secure  an  indebtedness  of  something 
over  $5,000,  in  view  of  the  fact  that  it  made  repeated 


478         APPELLATE  COURT  OF  INDIANA, 


Capital  Nat.  Bank  v.  Wilkerson — 36  Ind.  App.  467. 

attempts  to  secure  payments  in  cash  or  exchange  to 
apply  on  the  indebtedness,  and  possessing,  as  it  did,  the 
knowledge  that  Key  had  "over  loaned,"  and  was  pressed 
for  ready  money,  and  being  confronted  with  the  damaging 
statement  that  if  appellant  would  not  extend  him  further 
credit  he  would  fail,  would  be  to  declare  that  courts 
and  juries  can  not  make  reasonable  deductions  and  infer- 
ences from  established  facts,  so  as  to  arrive  at  a  correct 
conclusion  as  to  issuable  facts.  These  facts  are  suflScient 
to  put  appellant  upon  inquiry.  The  fact  was  brought  to 
appellant's  knowledge  that  Key  was  in  financial  straits, 
and  it  knew  it  was  receiving  payments  from  him  when  he 
was  in  that  condition.  \Miile  this  fact,  of  itself,  may  not 
have  been  suflScient  to  charge  it  with  knowledge  that  it 
had  reasonable  ground  to  believe  it  was  obtaining  a  pref- 
erence, it  was  a  fact  which  the  trial  court  was  authorized 
to  consider.  With  all  the  facts  to  which  we  have  adverted 
before  us,  we  do  not  see  how  the  trial  court  could  have 
reached  a  different  conclusion  from  what  it  did. 

The  test,  as  defined  by  the  statute,  is  not  what  the  cred- 
itor believed,  but  whether  it  had  reasonable  cause  to  be- 
lieve that  it  was  obtaining  a  preference.  The  facts  recited 
demonstrate  the  wisdom  of  the  rule  declared  by  the  act  of 
congress.  From  a  careful  consideration  of  the  evidence 
upon  the  question  whether  appellant  had  reasonable  ground 
to  believe  that  it  was  obtaining  a  preference,  our  conclu- 
sion is  that  the  record  contains  ample  evidence  upon  which 
the  trial  court  could  reasonably  find,  and  must  have  found, 
that  fact  to  exist. 

Counsel   for  appellant  put  much   stress  upon  the   fact 
that,  when  the  two  payments  were  made  to  it,  it  held  col- 
lateral notes  largely  in  excess  of  the  amount  due 
8.     from  Key  to  it.     They  say:     "We  are  utterly  un- 
able to  understand  how  a  creditor  who  has  security, 
apparently  valid,  for  fifty  per  cent  more  than  his  debt, 
could  believe  that  by  getting  a  paj-ment  from  his  debtor  of 
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thirty  per  cent  of  the  debt  he  was  getting  a  preference." 
We  can  not  see  how  appellant  is  entitled  to  any  relief 
upon  the  ground  of  its  having  held  collaterals  largely  ex- 
ceeding in  amount  the  indebtedness  which  Key  owed  to 
it-  Counsel  have  not  cited  us  to  any  authority  which 
throws  any  light  upon  this  proposition,  but  our  search  has 
led  us  to  two  cases  which  are  squarely  against  them  in 
this  contention,  to  wit:  Bartholoiv  v.  Bean  (1873),  18 
Wall.  635,  21  L.  Ed.  866,  and  Harris  v.  Second  Nat.  Bank 
(1903),  110  Tenn.   239,  75  S.  W.   1053. 

In  the  first  case  just  cited,  Mr.  Justice  Miller,  deliver- 
ing the  opinion  of  the  court,  said:  "Does  the  fact  that 
Wilcox,  the  indorser,  was  solvent,  and  was  liable,  change 
the  rule  as  to  payment  as  a  preference?  The  statute  in 
express  terms  forbids  such  preference,  not  only  to  an  ordi- 
nary creditor  of  the  bankrupt,  but  to  any  person  who  is 
under  any  liability  for  him;  and  it  not  only  forbids  pay- 
ment, but  it  forbids  any  transfer  or  pledge  of  property  as 
security  to  indemnify  such  persons.  It  is,  therefore,  very 
evident  that  the  statute  did  not  intend  to  place  an  indorser 
or  other  surety  in  any  better  position  in  this  regard  than 
the  principal  creditor,  and  that  if  the  payment  in  the  case 
before  us  had  been  made  to  the  indorser,  it  would  have 
been  recoverable  by  the  assignee.  If  the  indorser  had  paid 
the  note,  as  he  was  legally  bound  to  do,  when  it  fell  due, 
or  at  any  time  afterwards,  and  then  received  the  amount 
from  the  bankrupt,  it  could  certainly  have  been  recovered 
from  him.  Or  if  the  money  had  been  paid  to  him  directly 
instead  of  to  the  holder  of  the  note  it  could  have  been  re- 
covered, or  if  the  money  or  other  property  had  been  placed 
in  his  hands  to  meet  the  note  or  to  secure  him,  instead  of 
paying  it  to  the  bankers,  he  would  have  been  liable.  He 
would  not,  therefore,  have  been  placed  in  any  worse  po- 
sition than  he  already  occupied  if  the  holders  of  the  note 
had  refused  to  receive  the  money  of  the  bankrupt.  It  is 
very  obvious  that  the  statute  intended,  in  pursuit  of  its 
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policy  of  equal  distribution,  to  exclude  both  the  holder  of 
the  note  and  the  surety  or  indorser  from  the  right  to  re- 
ceive payment  from  the  insolvent  bankrupt  It  is  for- 
bidden. It  is  called  a  fraud  upon  the  statute  in  one  place 
and  an  evasion  of  it  in  another.  It  was  made  by  the  stat- 
ute equally  the  duty  of  the  holder  of  the  note  and  of  the 
indorser  to  refuse  to  receive  such  a  payment  Under  these 
circumstances,  whatever  might  have  been  the  right  of  the 
indorser,  in  the  absence  of  the  bankruptcy  law,  to  set  up  a 
tender  by  the  debtor,  and  a  refusal  of  the  note  holder  to 
receive  payment,  as  a  defense  to  a  suit  against  him  as  in- 
dorser, no  court  of  law  or  equity  could  sustain  such  a  de- 
fense, while  that  law  furnishes  the  paramount  rule  of  con- 
duct for  all  the  parties  to  the  transaction;  and  when  in 
obeying  the  mandates  of  that  law  the  indorser  is  placed 
in  no  worse  position  than  he  was  before,  while  by  receiving 
the  money  the  holder  of  the  note  makes  himself  liable  to 
a  judgment  for  the  amount  in  favor  of  the  bankrupt's  as- 
signee, and  loses  his  right  to  recover,  either  from  the  in- 
dorser or  from  the  bankrupt's  estate.  We  are  of  opinion, 
therefore,  notwithstanding  the  hardship  of  the  case,  which 
is  more  apparent  than  real,  that  the  payment  must  be  held 
to  be  a  preference  within  the  bankruptcy  law,  and  that  the 
judgment  of  the  court  below,  that  the  assignee  should  re- 
cover it,  must  be  aflSrmed." 

In  the  case  of  Harris  v.  Second  Nat.  Bank,  supra,  the 
facts  exhibited  show  that  Eose  B.  Prewitt  conducted  a 
mercantile  business  under  the  firm  name  of  J.  J.  Prewitt 
&  Co. ;  that  she  transacted  her  banking  business  with  the 
appellee,  and  became  indebted  to  it  by  note  in  the  sum  of 
$3,500,  upon  which  there  were  three  securities.  Mrs. 
Prewitt  was  allowed  by  the  bank  to  overcheck  her  account 
to  the  amount  of  $500,  and  at  the  date  of  these  transac- 
tions she  was  indebted  to  the  bank,  over  and  above  the 
note,  for  $3,500  upon  an  overcheck  of  $600,  and  also  upon 
a  note  for  $795,  indorsed  by  one  of  the  securities  on  the 
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former  note.  During  the  summer  of  1900,  a  payment  of 
$1,000  was  made  on  the  $3,500  note.  In  July  or  August 
of  the  same  year  she  made  application  to  the  bank  to  in- 
crease her  line  of  overcheck  to  $800,  which  was  granted, 
but  very  soon  thereafter  this  concession  was  withdrawn, 
and  again  limited  to  the  overcheck  of  $500.  At  this  time 
it  was  shown  that  Mrs.  Prewitt  was  largely  indebted,  and, 
being  pressed  by  creditors,  was  anxious  to  obtain  an  ad- 
ditional line  of  overcheck.  But  this  was  declined.  Soon 
thereafter,  upon  consultation  with  the  cashier  of  the  bank, 
she  sold  her  entire  stock  of  merchandise,  which  comprised 
all  of  her  assets,  to  one  McKinney  for  the  sum  of  $3,100, 
and  this  amount  she  turned  over  to  the  bank  in  pajTnent  of 
her  overcheck  of  $600  and  the  balance  due  on  the  $3,500 
note.  A  few  days  thereafter  her  creditors  forced  her  into 
involuntary  bankruptcy,  and  she  was  duly  adjudged  a 
bankrupt.  The  trustee  appointed  under  the  proceedings 
instituted  an  action  to  recover  from  the  bank  the  $3,100 
paid  to  it  as  an  unlawful  preference.  It  was  shown  that 
the  securities  on  the  $3,500  note  were  solvent,  and,  follow- 
ing the  case  of  Bartholow  v.  Bean,  supra,  it  was  held  that 
the  payment  to  the  bank,  under  the  facts  exhibited,  con- 
stituted an  unlawful  preference. 

We  can  see  no  difference  in  principle  between  a  cred- 
itor who  holds  collaterals  to  secure  the  pajrment  of  his 

debtor's  debt  and  a  creditor  whose  debt  is  secured 
9.     by  the  indorsement  of  solvent  sureties.     In  either 

event  it  amounts  simply  to  a  security.  If  the  prin- 
cipal upon  the  secured  note  pays  the  debt,  the  sureties  are 
released,  and,  if  the  debtor  whose  obligation  is  secured  by 
collaterals  pays  his  debt,  the  collaterals  are  released,  and 
must  be  surrendered  to  the  pledgor.  The  contract  of  a 
surety  upon  a  promissory  note  is  a  direct  undertaking,  and 
he  is  primarily  liable.  A  creditor  who  holds  collaterals 
to  secure  the  debt  of  his  debtor  has  only  a  special  interest 
in  such  collaterals,  while  the  legal  title  remains  in  the 

Vol.  36—31 
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debtor.  22  Am.  and  Eng.  Ency.  Law  (2d  ed.),  864,  and 
authorities  cited.  If  the  latter  fails  to  pay  his  debt,  the 
pledgee  has  two  remedies:  (1)  He  may  proceed  personally 
against  the  debtor,  or  (2)  he  may  convert  the  collaterals 
into  cash,  apply  the  proceeds  to  the  satisfaction  of  his  debt, 
and  account  to  the  pledgor  for  the  residue.  22  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  897-904,  and  authorities  cited. 
It  follows,  therefore,  that  the  payment  made  by  an  in- 
solvent debtor  to  his  creditor,  who  holds  collaterals  as  se- 
curity for  the  debt,  is  as  much  an  unlawful  preference 
within  the  meaning  of  the  bankruptcy  law  as  it  is  where 
such  payment  is  made  under  like  circumstances  upon  the 
note  of  the  insolvent  debtor  which  is  secured  by  solvent  in- 
dorsers. 

The  case  of  Harris  v.  Second  Nat.  Bank,  supra,  is  also 
very  strongly  in  point  on  the  proposition  as  to  whether  the 
bank  had  reasonable  cause  to  believe  that  James  M.  Key 
was  insolvent,  and  that  it  was  obtaining  a  preference.  The 
court  said :  "It  is  insisted  on  behalf  of  the  bank  that  there 
is  no  evidence  in  the  record  showing  that  the  bank  or  any 
of  its  officers  knew  or  had  reasonable  cause  to  believe,  that 
J.  J.  Prewitt  &  Co.  were  insolvent  at  the  time  the  note 
and  overcheck  were  made.  We  are  constrained  to  believe 
from  the  proof  that  the  cashier,  at  the  time  he  received 
the  payment,  was  fully  aware  of  the  insolvency  of  this 
debtor,  and  that  the  monev  received  from  the  sale  of  the 
stock  of  merchandise  constituted  the  entire  assets  belong- 
ing to  the  bankrupt.  The  record  shows  that  the  cashier 
had  been  consulted  by  Prewitt  with  reference  to  obtaining 
an  extension  of  time  from  the  creditors  of  J.  J.  Prewitt  & 
Co.  living  in  St.  Louis  and  Louisville.  The  cashier  was 
also  aware  that  Mrs.  Prewitt  had  asked  an  extension  of 
time  and  additional  line  of  overcheck  with  the  Second  Na- 
tional Bank,  which  that  bank,  on  instruction  of  the  finance 
committee,    had    declined     to   grant     The    proof   further 
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shows  that,  after  Mrs.  Prewitt  had  failed  to  get  an  addi- 
tional line  of  credit  from  the  bank,  she  offered  to  sell  the 
stock  of  goods  to  the  bank,  but  that  it  declined  to  buy,  and 
the  cashier  admits  that,  when  the  bank  declined  to  make 
a  further  advance,  he  said  to  Mr.  Prewitt:  ^I  believe  it 
would  be  best  to  make  a  general  assignment  and  get  mat- 
ters settled  up.'  "  The  facts  exhibited  in  that  case,  as  just 
disclosed,  are  certainly  no  stronger  than  those  in  the  case 
at  bar,  which  brought  knowledge  to  appellant  through  its 
authorized  representative,  Mr.  Packard,  of  the  financial 
condition  of  Key,  and  yet  the  court  in  that  case,  upon  those 
facts,  said:  "Surely,  in  view  of  these  facts,  the  bank  had, 
in  the  language  of  the  bankruptcy  act,  reasonable  cause  to 
believe  a  preference  was  intended."  In  the  case  of  Mer- 
chants Nat.  Bank  v.  Cook  (1877),  95  U.  S.  342,  24  L.  Ed. 
412,  it  was  held  that  knowledge  of  such  facts  is  not  neces- 
sary, nor  even  belief,  but  simply  a  reasonable  cause  to  be- 
lieve. We  must  therefore  hold  that  the  evidence  disclosed 
by  the  record,  and  upon  which  the  trial  court  passed,  is 
of  such  a  character  as  to  warrant  the  conclusion  reached, 
and  we  can  not  disturb  the  finding  on  that  ground  without 
constituting  ourselves  triers  of  facts. 

Appellant  also  predicates  error  upon  the  admission  of 
certain  evidence,  upon  overruling  its  motion  to  strike  out 

certain  evidence,  and  in  rejecting  evidence  offered 
10.     by  it.    Appellee  was  permitted  to  testify  as  to  the 

aggregate  indebtedness  of  the  bankrupt,  and  the 
evidence  was  objected  to  on  the  ground  that  it  related  to 
his  indebtedness  at  a  subsequent  time.  The  evidence  of 
appellee  upon  this  point  was  so  closely  connected  with  the 
time  of  the  payments  to  appellant  that  it  was  competent  as 
tending  to  prove  insolvency.  The  investigations  of  the 
appellee,  as  trustee,  upon  which  his  evidence  was  based, 
were  made  within  a  few  days  after  such  payments,  and, 
as  above  shown,  no  substantial  change  had  taken  place  as 
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to  the  debtor's  financial  condition.  Tennessee,  etc,  R,  Co. 
V.  Sargent  (1891),  2  Ind.  App.  458.  It  was  competent, 
for  the  additional  reason  that  it  tended  to  show  that  other 
creditors  of  the  same  class  would  not  receive  a  percentage 
of  their  claims  equal  to  that  received  by  appellant. 

A.  M.   Packard  was  called  as  a  witness  on  behalf  of 

appellant.     Upon  his  examination  in  chief,  he  was  asked 

a  question  to  which  an  objection  was  made  and  sus- 

11.  tained.     No  offer  to  prove  the  fact  or  facts  which 
the  questions  elicited  was  made.     In  such  case,  to 

save  any  question,  the  party  producing  the  witness  must 
state  what  he  proposes  to  prove  by  him  in  answer  to  the 
question.  The  rule  as  stated  has  been  enforced  in  a  vast 
number  of  cases.  See  Elliott,  App.  Proc.,  §743,  note  1, 
where  the  authorities  are  collected  and  cited.  For  the  same 
reason  there  was  no  error  in  sustaining  an  objection  to  a 
question  asked  M.  B.  Wilson,  a  witness  for  appellant,  in  his 
examination  in  chief. 

One  of  the  grounds  assigned  by  appellant  for  a  new  trial 

was  that  the  amount  of  the  recovery  was  erroneous,  being 

too  large.     The  complaint  avers  that  the  bankrupt, 

12.  being  insolvent,  made  two  payments  to  appellant 
upon     a     preexisting     indebtedness,     aggregating 

$1,513.17.  The  judgment  was  rendered  for  $1,623.95. 
The  excess  over  $1,513.17  being  for  interest.  Appellant 
was  entitled  to  recover  interest,  and  the  interest  at  six  per 
cent  from  the  date  of  the  commencement  of  the  action  would 
amount  to  $110.78.  This  added  to  the  principal  makes  the 
judgment  mathematically  correct. 

We  have  considered  every  question  discussed  by  counsel, 
and  have  reached  the  conclusion  that  the  trial  court  arrived 
at  the  correct  result. 

Judgment  affirmed. 

Myers,  P.  J.,  Comstock,  Black  and  Robinson,  JJ.,  con- 
cur.    Roby,  J.,  dissents. 
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Dissenting  Opinion. 

RoBY,  J. — It  was  held  by  this  court  in  Ooldberg  v. 
Harlan  (1904),  33  Ind.  App.  465,  that  no  demand  was  nec- 
essary before  action  by  a  trustee  in  bankruptcy  to  recover 
an  unlawful  preference.  That  decision  is  controlling  here. 
In  determining  the  quality  of  appellant's  action,  both  the 
jury  and  this  court  are  limited  to  a  consideration  of  the 
facts  known  by  it  or  with  knowledge  of  which  it  was 
chargeable  at  the  time  of  the  transaction.  These  facts 
were  that  Key  had  overdrawn  his  account  with  appellant 
$5,725.78,  and  had  deposited  collateral  notes  to  tlie  amount 
of  $7,800  to  secure  such  overdraft;  that  some  of  said  notes 
were  overdue  when  the  payment  in  question  was  made; 
that  no  steps  had  been  taken  to  collect  them;  and  that 
appellant's  oflScer,  testifying  with  reference  to  a  portion 
of  them,  said  "that  we  never  regarded  them  as  of  any  par- 
ticular value'*  and  that  under  this  state  of  affairs  it  ac- 
cepted certain  payments  from  Key. 

It  is  stated  in  the  main  opinion  that  all  the  notes  held 
as  collateral  except  one  were  forgeries,  and  that  appellant 
knew  that  $5,000  thereof  were  worthless.  I  do  not  believe 
that  appellant  knowingly  loaned  money  upon  forged  col- 
laterals, and  I  do  not  find  any  evidence  justifying  the 
statement  that  it  knew  $5,000  of  such  collaterals  were 
worthless. 

The  case  is  reduced  to  the  single  proposition  which  may 
be  illustrated  as  follows:  One  holding  $7  of  collateral 
notes  as  security  for  payment  of  $5  due  obtains  an  unlaw- 
ful preference  by  accepting  payment  of  $5  although  he 
thus  releases  and  renders  available  to  other  creditors  $7 
worth  of  assets.  It  is  stated  in  the  main  opinion:  "It  fol- 
lows, therefore,  that  the  payment  made  by  an  insolvent 
debtor  to  his  creditor,  who  holds  collaterals  as  security  for 
the  debt,  is  as  much  an  unlawful  preference  within  the 
meaning  of  the  bankruptcy  law  as  it  is  where  such  payment 
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18  made  under  like  circumstances  upon  the  note  of  the 
insolvent  debtor  which  is  secured  by  solvent  indorsers." 
Unfortunately  the  cases  cited  in  support  of  this  conclusion 
do  not  sustain  it.  The  verdict  can  not  be  sustained  except 
by  the  legal  proposition  thus  stated  in  the  main  opinion; 
and,  it  being  erroneous,  the  cause  should  be  reversed. 


McFarland  v.  Stansifer. 

[No.  5,221.     Filed  November  14,  1905.] 

1.  Appeal  and  Error. — Sustaining  Demurrer  to  Paragraph  of 
Answer  Whose  Facts  Are  Provable  under  Another. — ^It  is  not 
erroneous  to  sustain  a  demurrer  to  a  paragraph  of  answer 
whose  facts  are  provable  under  another,     p.  488. 

2.  Frauds,  Statute  op. — Real  Estate. — Sales. — Memorandum. — 
Specific  Performance. — A  memorandum,  signed  by  defendant, 
showing  that  defendant  received  from  plaintiff  ''$50  in  payment 
for  the  land  north  and  west  of  the  graveyard,  the  same  to  be 
valued  or  sold  at  $12  per  acre,  and  the  remainder  to  be  i>aid 
on  receipt  of  deed,''  contains  a  description  capable  of  location, 
the  contract  evidenced  thereby  is  not  within  the  statute  of 
frauds,  and  specific  performance  will  be  decreed,    pp.  489,  490. 

From  Monroe  Circuit  Court;  James  B,  Wilson,  Judge. 

Suit  by  Ira  E.  Stansifer  against  Martha  J.  McFarland. 
From  a  decree  for  plaintiff,  defendant  appeals.     Affirmed. 

Miers,  Corr  &  Miers,  for  appellant. 
Duncan  &  Batman,  for  appellee. 

CoMSTOcK,  J. — The  complaint  is  in  two  paragraphs. 
The  first  alleges  that  the  appellant  was  the  owner  of  certain 
real  estate  in  Monroe  county,  and  that  she  entered  into  a 
contract  with  appellee,  by  which  she  agreed  to  convey  to 
him  a  certain  part  of  said  real  estate  described  in  the  com- 
plaint. It  alleges  that  the  contract  was  in  writing,  and 
sets  forth  a  copy  of  said  written  contract,  which  is  as 
follows:  "August  31,  1903.  Keceived  of  Ira  E.  Stansifer 
$50  in  payment  for  the  land  north  and  west  of  the  grave- 
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yard,  the  same  to  be  valued  or  sold  at  $12  per  acre,  and 
the  remainder  to  be  paid  on  receipt  of  deed.  Martha  J. 
McFarland."  The  paragraph  alleges  that  in  pursuance 
of  said  agreement  he  entered  into  possession  of  said  real 
estate,  and  made  valuable  and  lasting  improvements 
thereon,  and  continued  in  possession  thereof  up  to  the 
present  time ;  that  he  tendered  appellant  the  balance  of  the 
purchase  money  for  such  real  estate,  and  demanded  a  deed 
therefor,  which  appellant  refused  to  make.  The  second 
paragraph  of  the  complaint  is  like  the  first,  except  that  the 
contract  is  not  alleged  to  be  in  writing. 

Appellant's  demurrer  to  the  complaint  was  overruled. 
She  then  answered:  (1)  By  general  denial;  (2)  by  special 
answer,  alleging  that  appellant  agreed  to  sell  appellee  cer- 
tain real  estate  which  was  north  and  west  of  a  certain 
graveyard,  and  east  of  a  fence,  and  south  of  a  certain  high- 
way, and  being  about  two  acres  less  than  the  real  estate 
described  in  the  complaint;  that  said  real  estate  was  to 
be  paid  for  at  the  rate  of  $12  per  acre,  and  was  to  be  sur- 
veyed in  order  to  determine  the  amount,  which  was  after- 
wards surveyed  by  the  parties,  and  is  the  same  real  estate 
described  in  the  answer;  that  appellee  paid  $50,  and  was 
to  pay  the  remainder  upon  the  execution  and  delivery  of  a 
deed  by  appellant;  that  appellee  directed  the  deed  to 
be  made  to  himself  and  Festus  Thresher;  that  in  pur- 
suance of  said  agreement  and  request  appellant  made  and 
tendered  a  deed  for  the  real  estate  described  in  the  answer, 
naming  appellee  and  Festus  Thresher  as  grantees,  but  that 
appellee  refused  to  accept  said  deed,  and  demanded  that 
other  land  which  appellant  did  not  sell  should  be  included 
therein;  that  appellee  did  not  take  possession  of  said  real 
estate;  that  appellant  never  consented  that  he  should  take 
possession  until  there  was  a  full  compliance  with  the  terms 
of  said  sale ;  that  said  agreement  was  in  parol.  Appellee's 
demurrer  to  the  second  paragraph  of  the  answer  was  sus- 
tained.    Upon  the  trial  the  court  found  for  the  plaintiff. 
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and  rendered  judgment  directing  appellant  to  convey  to 
appellee  that  part  of  the  real  estate  described  in  the  second 
paragraph  of  the  answer;  and,  upon  failure  of  appellant 
to  make  said  conveyance,  a  commissioner  was  appointed  to 
convey  said  real  estate  to  appellee. 

Appellant  contends  that  the  court  erred  in  sustaining 

the  demurrer  to  the  second  paragraph  of  answer.     Under 

the  first  paragraph  of  answer,  evidence  of  every 

1.  fact  averred  in  the  second  was  admissible.  There 
was,  therefore,  no  error  in  sustaining  the  demurrer 
thereto. 

Did  the  court  err  in  overruling  appellant's  motion  for 
a  new  trial  ?  There  is  no  question  as  to  the  agreement  to 
sell  the  land.  Was  it  in  parol  or  in  writing  ?  The  receipt 
already  appears.  "A  receipt  signed  by  the  vendor  of  real 
estate  for  part  of  the  purchase  money  may  constitute  a 
sufficient  memorandum  of  sale."  Waterman,  Spec.  Perf., 
§§235-237.  In  Tewksbury  v.  Howard  (1894),  138  Ind. 
103,  the  court  say:  "The  rule  often  recognized  in  this 
State  is,  that  where  the  description  given  is  consistent,  but 
incomplete,  and  its  completion  does  not  require  the  con- 
tradiction or  alteration  of  that  given,  nor  that  a  new  de- 
scription should  be  introduced,  parol  evidence  may  be 
received  to  complete  the  description;"  citing  a  nimiber  of 
cases.  See,  also,  Maris  v.  Masters  (1903),  31  Ind. 
App.  235. 

Interpreting  the  decisions — and  they  are  numerous — 
liberally  in  favor  of  appellant,  there  may  be  some  question 
as  to  the  sufficiency  of  the  receipt  alone  to  take  the 
transaction  out  of  the  statute  of  frauds.  It  is,  how- 
ever, a  settled  rule  that  where  a  vendor  takes  posses- 
sion under  a  parol  contract  for  the  conveyance  of 
lands,  resting  upon  a  valuable  consideration,  and  has  made 
permanent  and  valuable  improvements,  specific  perform- 
ance of  the  contract  will  be  enforced.  Swales  v.  Jackson 
(1890),  126  Ind.  282,     There  is  evidence  in  the  record 
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from  which  the  court  might  fairly  find  that  the  land  in 
question  was  bought  to  reach  a  graveyard  on  appellant's 
land,  ingress  to  and  egress  from  which  had  been  denied  by 
her;  that  $50  of  the  purchase  price  was  paid,  and  the 
residue  was  to  be  paid  when  the  deed  was  made,  which  was 
stated  in  the  receipt  signed  by  appellant  and  heretofore  set 
forth;  that  appellant  gave  and  appellee  took  possession  of 
the  land  claimed,  made  valuable  and  permanent  improve- 
ments thereon,  and  tendered,  before  the  bringing  of  the 
suit,  payment  of  the  balance  of  the  purchase  money,  and 
has  kept  that  tender  good ;  that  appellant  refused  to  make 
a  deed  for  the  land  claimed  by  appellee,  and  did  not  return 
nor  offer  to  return  the  money  paid.  The  decision  is  not 
only  supported  by  the  evidence,  but  accords  with  the  plain 
equity  of  the  case. 
Judgment  aflSrmed. 

Concurring  Opinions. 

RoBY,  J. — Appellant  was  the  owner  of  the  northwest 
quarter  of  section  twenty-eight  north,  range  two  west,  in 

Monroe  county,  subject  to  certain  exceptions,  which 
2.     reduced  the  amount  of  said  holding  to  120  acres. 

One  of  said  exceptions  was  of  a  public  cemetery,  to 
reach  which  it  was  necessary  to  pass  over  some  portion  of 
appellant's  said  lands.  Appellant  objected  thereto,  and 
locked  the  cemetery  gate.  Appellee  thereupon  entered  into 
negotiations  which  resulted  in  the  payment  by  him  to  her 
of  $50,  which  has  neither  been  paid  nor  tendered  back,  and 
the  execution  of  an  instrument  in  terms  as  follows :  "August 
31,  1903.  Received  of  Ira  E.  Stansifer  $50  in  payment 
for  the  land  north  and  west  of  the  graveyard,  the  same  to 
be  valued  or  sold  at  $12  per  acre,  and  the  remainder  to  be 
paid  on  receipt  of  deed.     Martha  J.  McFarland." 

The  key  to  the  cemetery  was  thereupon  turned  over  by 
appellant  to  a  person  designated  by  appellee.  Appellant 
set  posts  for  a  division  fence,  extending  the  same  from  the 
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cemetery  to  the  line  of  the  land.  Thereafter  a  survey  and 
measurement  of  the  tract  to  be  conveyed  was  made.  Ap- 
pellant made  and  tendered  a  deed  for  the  land  from  the 
cemetery  to  the  fence,  which  was  not  upon  the  line.  This, 
appellee  refused  to  accept,  tendered  $110,  the  amount  of 
the  purchase  money,  in  addition  to  the  $50  paid  as  the 
agreed  price  for  the  land  from  the  cemetery  to  the  line, 
kept  the  tender  good,  and  brought  the  suit 

The  appellant  testified  that  the  proposition  was  to  sell 
"to  the  fence,"  which  was  within  about  two  rods  of  the 
line.  Appellee  claimed  to  have  purchased  to  the  line.  The 
description  contained  in  the  instrument  above  set  out  was 
susceptible  of  ascertainment  by  a  surveyor,  and  therefore 
sufficient.  Thain  v.  Rudisill  (1890),  126  Ind.  272;  Trent- 
man  V.  A^e^  (1890),  124  Ind.  503;  Waterman,  Spec. 
Perf.,  §§235,  237,  238. 

"The  land  north  and  west  of  the  graveyard"  referred  to 
the  land  so  situated  and  owned  by  the  appellant.  Its 
amount  was  a  matter  of  measurement  and  computation,  the 
purchase  price  being  determinable  with  reference  to  such 
amount,  and  the  judgment  of  the  trial  court  should  there- 
fore be  affirmed.  I  do  not,  however,  regard  the  evidence  as 
sufficient  to  show  a  part  performance  to  take  the  case  out  of 
the  statute  of  frauds. 

Wiley,  C.  J. — I  concur  in  an  affirmance  of  the  judg- 
ment, on  the  ground  that  the  real  estate  which  appellant 
agreed  to  sell  appellee,  as  disclosed  by  the  contract 

2.  or  receipt,  may  be  definitely  determined  from  the 
language  of  the  contract.  "That  which  may  be  made 
certain  is  certain"  is  a  maxim  of  the  law  applicable  here. 
The  land  which  appellant  agreed  to  sell  was  land  owned  by 
her,  as  is  evident  from  the  contract,  and  embraced  all  such 
land  she  owned  "north  and  west  of  the  graveyard."  A  sur- 
veyor could  certainly  accurately  determine  its  boundaries. 
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Dayton  &  Western  Traction  Company  v. 

Marshall. 

[No.  5,453.     Filed  November  14,  1905.] 

1.  Damages. — Excessive. — Ascertainment, — Where  the  damages 
assessed  are  so  great  as  to  induce  the  belief  that  the  jury  acted 
from  prejudice,  passion,  partiality  or  corruption,  or  that  they 
misunderstood  or  misapplied  the  evidence,  such  damages  are 
excessive,    p.  491. 

2.  Same.  —  Excessive,  —  Interurhan  Railroads,  —  Ejecting  Pas- 
sengers,— ^Where  the  conductor  of  an  interurban  railroad  ejects 
a  lady  nine  squares  from  her  home,  before  sunset,  causing  her 
no  bodily  harm,  no  malice  being  shown,  a  verdict  for  $400 
damages  is  excessive,    p.  492. 

From  Wayne  Circuit  Court ;  Henry  C.  Fox,  Judge. 

Action  by  lona  Marshall  against  the  Dayton  &  Western 
Traction  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed, 

Bobbins  &  Starr,  for  appellant. 

Myebs,  p.  J. — Appellee  instituted  this  action  against 
appellant  for  damages,  on  the  ground  that  she  had  been 
wrongfully  ejected  from  one  of  appellant's  cars.  The 
issues  consist  of  a  complaint  in  one  paragraph,  answered  by 
a  general  denial.  The  cause  was  tried  by  a  jury,  resulting 
in  a  verdict  and  judgment  in  favor  of  appellee  for  $400. 

The  only  question  presented  by  this  appeal  is:  Did  the 
trial  court  err  in  overruling  appellant's  motion  for  a  new 
trial  ?  One  of  the  causes  assigned  for  a  new  trial  is  that 
the  damages  assessed  by  the  jury  were  excessive. 

Our  Supreme  Court  and  this  Court  have  many  times 

held  that  damages  assessed  by  a  jury  will  not  be  considered 

as  excessive,  unless  they  are  such  as  to  induce  the 

1.     belief  that  the  jury,  in  awarding  damages,   acted 

from   prejudice,   passion,   partiality   or   corruption 

{Creamery,  etc,  Co,  v.  Hotsenpiller  [1902],  159  Ind.  99; 

Louisville,  etc,  R,  Co.  v.  Miller  [1895],  141  Ind.  533; 
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Ohio,  etc.,  R.  Co.  v.  Judy  [1889],  120  Ind.  397;  Southern 
Ind.  R.  Co.  V.  Davis  [1904],  32  Ind.  App.  669;  hauler  v. 
Duckworth  [1898],  19  Ind.  App.  535;  City  of  Frankfort  v. 
Coleman  [1898],  19  Ind.  App.  368,  375,  65  Am.  St. 
412)  ;  or  that  they  misunderstood  or  misapplied  the  evi- 
dence {Cincinnati,  etc.,  R.  Co.  v.  Worthington  [1903],  30 
Ind.  App.  663,  96  Am.  St.  355). 

From  the  record  in  the  case  at  bar  it  appears  that  on 
August  29,  1903,  appellant  was  engaged  in  operating  an 

interurban  railway  over  part  of  Main  street  in  the 
2.     city    of    Richmond,    Indiana,    and    east    through 

Wayne  county  and  to  and  beyond  the  line  dividing 
the  states  of  Ohio  and  Indiana;  that  appellee  on  said  29th 
day  of  August  purchased  from  appellant  a  certain  coupon 
book  containing  100  coupons,  each  coupon  being  good  for 
a  ride  of  five  miles  over  appellant's  railway,  subject  to  cer- 
tain exceptions  and  conditions  stipulated  in  the  contract  under 
which  said  book  was  sold;  that  on  September  16,  1903, 
between  4  and  6  o'clock  in  the  afternoon,  appellee 
entered  one  of  appellant's  regular  cars  at  or  near  Eleventh 
street  in  the  city  of  Richmond,  to  be  carried  as  a  passenger  to 
a  station  called  "Kuth",  situated  on  appellant's  line  of  road, 
about  four  and  one-half  miles  east  of  Richmond.  Between 
the  point  where  appellee  boarded  the  car  and  Twentieth" 
street  a  controversy  arose  between  appellee  and  appellant's 
conductor  with  reference  to  the  number  of  coupons  she 
should  surrender  as  her  fare  to  the  point  of  her  destina- 
tion. Appellee's  account  of  what  occurred  is  as  follows: 
"I  told  him  [the  conductor]  I  would  not  pay  two  fares. 
'Then,'  he  says,  'you  will  have  to  leave  the  car.'  And  he 
stood  there  a  few  minutes,  and  then  he  said:  'You  will 
have  to  get  off.'  He  rang  the  bell  and  stopped  the  car,  and 
said,  'Get  off.'  He  repeated  it  a  number  of  times,  and  stood 
there  in  the  aisle.  I  waited — I  did  not  think  he  would — I 
didn't  suppose  he  would  put  me  off  of  the  car ;  and  he  stood 
back  in  the  aisle  and  waited,  and  said:    'You  will  have  to 
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get  off.'  The  car  came  to  a  stop,  and  I  left  the  ear  and  got 
off.  The  conductor  walked  behind  me  and  talked  all  the 
way.  He  said  he  was  doing  his  duty  and  he  was  ordered 
by  the  company  to  do  what  he  was  doing."  The  conductor's 
account  of  what  occurred  upon  the  evening  of  September 
16  does  not  vary  materially  from  that  detailed  by  appellee, 
except  that  he  claims  to  have  more  fully  explained  to  ap- 
pellee the  position  he  occupied  relative  to  the  company,  and 
that  it  was  not  a  matter  personal  to  him,  and  that  she  re- 
plied by  saying  that  she  attached  no  blame  to  him  person- 
ally. The  question  of  the  number  of  coupons  to  which 
appellant  was  entitled  for  her  transportation  between  the 
two  points  had  been  considered  on  two  or  three  occasions 
prior  to  this  time,  and  upon  this  occasion  she  refused  to 
entrust  the  book  to  the  conductor,  but  held  it  in  such  a 
manner  that  he  could  take  one  coupon.  From  the  record 
we  think  it  clear  that  the  controversy  was  not  unaxpected 
to  appellee.  The  general  verdict  of  the  jury  amounts  to  a 
finding  in  appellee's  favor  upon  the  merits  of  the  case, 
and,  this  being  true,  the  question  of  the  amount  of  damages 
was  largely  within  the  discretion  of  the  jury,  as  the  law  in 
cases  of  this  kind  does  not  furnish  the  jury  with  any  exact 
guide  or  measure  by  which  they  may  determine  the  same. 
For  this  reason,  in  such  cases,  courts  hesitate  to  interfere 
with  the  jury's  conclusion,  and  will  not  do  so  unless  it  is 
clearly  apparent  that  the  jury  went  wide  of  the  facts  and 
assessed  damages  which  can  be  sustained  only  upon  the 
theory  of  prejudice,  partiality,  passion  or  corruption. 

In  the  case  at  bar  it  is  alleged  that  by  reason  of  the 
wrongful  act  of  appellant  in  ejecting  appellee  from  the 
car  she  was  prevented  on  that  evening  from  keeping  a  busi- 
ness engagement  with  certain  scholars,  to  whom  she  was 
giving  instructions  in  music;  that  a  little  before  6  o'clock 
in  the  afternoon  she  had  to  walk  nine  squares  in  returning 
to  her  home ;  that  her  expulsion  from  the  car  in  the  presence 
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and  sight  of  a  great  number  of  passengers  caused  her  great 
humiliation  and  mental  suffering.  Conceding  that  the 
wrongful  act  of  appellant  resulted  in  her  disappointment  as 
stated,  caused  her  to  return  home  in  the  manner  and  under 
the  circumstances  charged,  and  humiliated  her,  as  averred 
in  the  complaint,  yet,  in  the  light  of  all  the  facts,  is  not 
$400  as  damages  an  extravagant  assessment,  when  the  law 
only  purposes  to  repair  the  injury  done  ?  Oraeter  v.  Hogan 
(1891),  2  Ind.  App.  193. 

The  time  when  appellee  was  ejected  from  the  car  was 
after  4  o'clock  and  before  6  o'clock  in  the  afternoon,  and 
the  court  will  take  judicial  notice  that  at  that  time  in  the 
afternoon  on  September  16  it  was  not  yet  sunset.  Cincin- 
nati, etc.,  R.  Co.  V.  Worthington,  supra. 

In  the  case  at  bar  there  was  no  bodily  injury  done  ap- 
pellee, no  evil  results  to  her  health,  no  malice  or  undue 
display  of  authority  on  the  part  of  appellant's  conductor; 
in  fact,  no  element  of  damages  existed  on  which  to  base 
such  an  assessment,  except  that  the  judgment  of  the  jury 
must  have  been  controlled  by  motives  of  charity,  prejudice 
or  partiality,  and  upon  no  other  grounds  can  we  account 
for  it.  When  it  is  apparent  that  the  jury  have  acted  on  a 
motive  of  this  character,  as  testified  to  by  their  verdict,  it 
is  one  of  the  highest  duties  of  the  court  to  interfere  by 
setting  the  verdict  aside  and  submitting  the  cause  to  a 
second  jury.  It  is  the  unbiased,  unprejudiced  and  impar- 
tial judgment  of  juries  which  should  prevail,  and,  as  we 
have  heretofore  said,  great  latitude  should  be  allowed  them 
in  their  estimate  of  damages,  but  to  this  there  must  be  a 
limit,  and  this  limit  is  overstepped  when,  from  the  facts 
of  the  case,  it  is  apparent  at  first  blush  that  the  damages 
allowed  are  outrageously  excessive.  St.  Louis,  etc.,  R.  Co. 
V.  Myrtle  (1875),  51  Ind.  566,  570;  Union  Pac.  R.  Co.  v. 
Hand  (1871),  7  Kan.  380,  393;  Louisville,  etc.,  R.  Co.  v. 
Minogue  (1890),  90  Ky.  369,  14  S.  W.  357,  29  Am.  St 
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378;  Clapp  v.  Hudson  River  B.  Co.  (1854),  19  Barb.  461, 
466.  From  all  the  facts  in  this  case,  appellant's  motion  for 
a  new  trial  should  have  been  sustained  on  the  ground  that 
the  damages  assessed  by  the  jury  were  excessive. 

Judgment  reversed,  with  instructions  to  the  trial  court 
to  grant  a  new  trial. 


Simoyan  v.  Rohan,  Treasurer,  et  al. 

[No.  5,458.     Filed  November  14,  1905.] 

1.  Statutes. — "Transient  Merchants  J* — Objects. — The  object  of 
the  statute  (§§7231a-7231i  Bums  1901,  Acts  1901,  p.  466) 
licensing  ''transient  merchants"  is  for  the  benefit  of  local  mer- 
chants in  protecting  them  from  unfair  competition,  to  protect 
the  people  from  such  transient  merchants'  visitations,  and  to 
compel  such  transients  to  help  support  the  expenses  of  the  State, 
and  municipalities,    p.  500. 

2.  Same. — Transient  Merchants. — Who  Are. — ^A  merchant  trav- 
eling from  place  to  place  engaged  in  the  sale  of  rugs,  who 
fraudulently,  to  evade  the  payment  of  license,  arranges  with  a 
resident  merchant  to  advertise  his  rugs  in  such  manner  as  to 
lead  the  public  to  believe  that  the  sale  is  by  such  resident  mer- 
chant, when  in  fact  he  is  receiving  a  commission  only,  is  a 
"transient  merchant''  within  the  meaning  of  the  statute 
(§§7231a-7231i  Bums  1901,  Acts  1901,  p.  466).    p.  501. 

3.  Taxation. — Transient  Merchants. — Double  Taxes. — Statutes. 
— Where  a  transient  merchant  has  paid  the  taxes  upon  his 
goods  in  one  county,  he  can  not  be  compelled  to  pay  taxes  again 
on  the  same  stock,  but  where  his  stock  is  replenished,  taxes  are 
collectible  on  such  new  stock  (§8441  Bums  1901,  Acts  1897, 
p.  99).    p.  501. 

From  Allen  Circuit  Court;  Edward  O'RourkBj  Judge. 

Suit  by  Artin  Simoyan  against  John  H.  Kohan,  as  treas- 
urer of  Allen  county,  and  another.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Vesey  &  Yesey,  for  appellant. 
Barrett  &  Morris,  for  appellees. 

EoBiNSON,  J. — Suit  by  appellant  to  enjoin  appellees 
from  levying  upon  a  stock  of  goods  for  license  fees  and 
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taxes  required  by  statute  of  transient  merchants.  Upon  a 
special  finding  of  facts,  the  court  stated  conclusions  of  law 
in  appellees'  favor.  Errors  are  assigned  as  to  each  conclu- 
sion of  law  and  in  denying  a  new  trial. 

Appellant  is  a  resident  of  the  city  and  state  of  New 
York,  and  for  several  years  has  been  engaged  in  selling 
oriental  rugs  in  various  cities  and  states,  which  sale  usually 
continued  in  each  city  from  one  to  two  weeks,  and  for  that 
purpose  it  has  been  his  custom  to  travel  from  city  to  city 
selling  the  rugs,  and  in  each  city  to  occupy  a  storeroom  for 
such  purpose.  The  D.  N.  Foster  Company  is  an  Indiana 
corporation  engaged  in  selling  furniture,  carpets,  rugs  and 
other  goods,  and  for  such  purpose  occupies,  in  the  city  of 
Ft.  Wayne,  the  three  floors  of  a  building,  the  second  floor  of 
which  is  fifty  by  one  hundred  fifty  feet,  one  end  of  which 
is  occupied  by  the  carpet  department.  About  April  1, 
1902,  appellant  was  disposing  of  a  stock  of  rugs  in  Muncie, 
Indiana,  and  after  April  1  the  county  assessor  of  that 
county  assessed  appellant's  stock  for  taxes  at  $1,000,  the 
taxes  on  which  amounted  to  $16.20  for  state,  county  and 
school  tax  for  the  year  1902,  and  taxes  for  the  city  of 
Muncie  for  that  year  $10,  which  sums  on  May  5,  1902, 
appellant  paid  to  the  proper  officers,  and  received  from 
them  receipts  in  full  for  such  taxes.  Appellant  imports 
and  receives  consignments  of  rugs  from  time  to  time  at 
various  cities,  and  at  Muncie  he  sold  rugs  to  the  amoimt  of 
$4,000.  After  completing  the  sales  at  Muncie  appellant 
removed  the  remaining  stock  to  Lima,  Ohio,  at  which  place 
he  received  further  consignments,  and  at  Lima  he  sold  rugs 
to  the  amount  of  $2,000.  About  May  8,  1902,  he  shipped 
his  stock  remaining  unsold  from  Lima,  with  other  rugs  and 
goods  added  thereto,  to  Ft.  Wayne,  Indiana,  the  same  being 
billed  to  appellant  in  his  own  name,  where  they  arrived 
May  12,  1902.  The  value  of  the  stock  brought  to  Ft.  Wayne 
was  $7,500.  After  his  arrival  at  Ft.  Wayne,  having  made 
inquiry  for  a  storeroom  and  as  to  the  taxes  and  license  fees, 
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he  entered  into  a  verbal  agreement  with  the  above-named 
furniture  company  by  which  it  was  agreed  that  the  com- 
pany should  furnish  appellant  one  of  its  rooms  for  the  dis- 
play and  sale  of  rugs,  and  that  they  were  to  be  displayed  in 
the  carpet  room  of  such  company's  store,  a  portion  of  the 
company's  stock  being  removed  to  another  part  of  the  room 
to  make  place  for  them.  Appellant  and  his  assistants  dis- 
played the  rugs,  explained  their  qualities  and  prices  to 
prospective  purchasers  and  had  sole  charge  of  such  sales 
and  the  prices  at  which  the  rugs  should  be  sold.  The  furni- 
ture company  advertised  the  sale  of  the  rugs  and  paid  the 
auctioneer,  who  was  secured  by  appellant,  and  for  the  help 
of  its  regular  clerks  and  cashier  in  conducting  the  sale  out 
of  the  percentage  agreed  to  be  paid  as  hereinafter  found. 
It  was  further  agreed  between  the  company  and  appellant 
that  the  company  should  receive  for  the  use  of  its  storeroom 
and  the  services  of  its  clerks  and  cashier  and  for  its  profits 
the  sum  of  seven  and  one-half  per  cent  on  all  goods  sold  at 
auction  and  ten  per  cent  on  all  goods  sold  at  private  sale, 
and  that  the  company  should  have  the  right  to  purchase,  if 
it  desired,  all  the  stock  remaining  unsold  at  the  close  of 
the  sale  at  a  price  agreed  upon  by  the  parties ;  but  it  was 
not  expected  or  anticipated  that  the  company  would  retain 
or  purchase  any  portion  of  the  rugs,  and  the  company  did 
not  retain  or  purchase  any  of  them.  Pursuant  to  this 
agreement  appellant  delivered  the  stock  of  rugs  in  the  com- 
pany's storeroom,  a  portion  of  which  stock  consisted  of  the 
rugs  from  Lima,  with  a  large  amount  of  new  rugs,  and 
appellant  made  out  a  bill  upon  which  there  was  an  itemized 
list  of  the  rugs,  with  numbers  and  prices ;  but  the  bill  was 
an  ordinary  bill,  charging  the  rugs  at  the  prices  thereon 
named  to  the  furniture  company,  but  was  not  signed  by 
appellant  or  the  furniture  company,  and  contained  no 
words  of  sale,  transfer  or  consignment.  The  agreement  be- 
tween the  appellant  and  the  furniture  company  was  not 
made  in  good  faith,  but  was  a  scheme  entered  into  to  enable 

Vol.  36—32 
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appellant  to  avoid  the  payment  of  the  lawful  taxes  as  a 
transient  merchant  and  the  payment  of  license  fees  exacted 
by  law  of  such  merchants.  The  sale  of  the  rugs  was  con- 
ducted in  the  carpet  room  of  the  furniture  company,  under 
the  direction,  control  and  management  of  appellant,  upon 
five  separate  days,  at  which  sales  rugs  were  sold  at  the 
aggregate  price  of  $3,500,  after  which  appellant  packed 
and  removed  the  rugs  unsold  to  another  city  for  the  purpose 
of  making  further  sales.  The  company  paid  the  auctioneer 
and  all  other  expenses,  including  the  auctioneer's  license 
fee,  out  of  seven  and  one-half  per  cent  on  the  aggregate 
amount  sold  at  auction  and  ten  per  cent  on  the  amount  sold 
at  private  sale.  After  the  rugs  were  displayed  for  sale  and 
before  the  sales  began,  appellee  Baldwin,  acting  under  the 
direction  and  by  authority  of  appellee  Rohan,  treasurer, 
demanded  of  appellant  that  he  pay  the  county  treasurer  a 
license  fee  of  $20  per  day  for  each  day  on  which  he  dis- 
played and  sold  rugs  for  the  period  of  ten  days,  and  at  the 
close  of  the  five  days'  sale  again  demanded  a  license  fee  of 
$20  per  day  for  the  five  days,  aggregating  $100,  which 
amount  appellant  refused  to  pay.  After  the  rugs  were  dis- 
played and  offered  for  sale  the  county  assessor  demanded 
of  appellant  the  true  value  in  money  of  such  stock,  but 
appellant  refused  to  return  such  value,  under  oath  or  other- 
wise, within  twenty-four  hours  after  such  demand,  and 
thereupon  the  assessor  valued  the  stock  at  $7,500,  and  re- 
turned such  valuation  to  the  county  auditor,  who  caused 
the  same  to  be  entered  at  once  on  the  current  tax  duplicate 
in  the  hands  of  the  treasurer,  and  computed  the  taxes 
thereon  at  the  rate  for  state,  county,  township  and  munici- 
pal purposes  in  Ft.  Wayne,  which  amounted  to  $163.50. 
Thereafter,  before  the  bringing  of  this  action,  appellee 
Rohan,  acting  through  his  deputy,  Baldwin,  demanded  of 
appellant  $163.50  taxes,  and  the  further  payment  of  $100 
as  a  license  fee,  or  $20  per  day  for  the  five  days;  and, 
appellant  having  refused  to  pay  such  sums  or  any  part 
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thereof,  thereupon  the  treasurer  levied  on  the  stock,  and 
was  threatening  to  take  the  same  into  his  possession  under 
such  levy  for  the  payment  of  the  taxes  and  license  fees, 
and  to  sell  the  same  for  the  satisfaction  of  such  taxes  and 
fees,  both  and  all  of  which  are  unpaid.  One  thousand 
dollars  in  value  of  the  goods  assessed  by  the  assessor  are 
the  same  goods  assessed  by  the  assessor  in  Muncie,  but 
appellant  failed  or  refused  to  exhibit  to  the  assessor  the 
treasurer's  receipts  for  such  taxes  so  paid  by  him  at 
Muncie;  and  when  the  deputy  treasurer  demanded  of  him 
as  to  whether  the  taxes  had  been  paid  in  any  other  county 
in  the  State,  appellant  informed  him  that  they  had  not, 
and  wholly  failed  and  neglected  to  exhibit  to  him  either 
of  such  receipts.  Appellant  had  never  offered  to  pay  or 
tendered  such  taxes  so  assessed,  or  such  license  fee,  or  any 
part  thereof. 

The  court  stated  as  conclusions  of  law  (1)  that  appellant 
is  and  was  at  the  time  the  stock  was  assessed  a  transient 
merchant;  (2)  that  the  stock  was  liable  for  assessment  at 
the  rate  for  state,  county,  township  and  muncipal  purposes 
in  Ft.  Wayne,  less  the  amount  in  value  so  assessed  and  paid 
by  him  at  Muncie;  (3)  that  appellant  is  liable  to  pay  a 
license  fee  as  a  transient  merchant  at  the  rate  of  $20  per 
day  for  each  day  he  displayed  and  offered  his  stock  for  sale 
in  Ft.  Wayne;  (4)  that  there  is  due  and  unpaid  from  ap- 
pellant $100  as  a  license  fee  payable  to  the  county  treas- 
urer, which  was  duly  levied  thereon  and  is  a  lien  on  the 
stock  of  rugs;  (5)  that  there  is  due  and  unpaid,  as  taxes 
for  state,  county,  township  and  municipal  purposes,  $141, 
which  is  a  lien  upon  the  stock  of  rugs,  and  was  duly  levied 
thereon  by  the  treasurer;  (6)  that  appellant  is  not  entitled 
to  an  injunction  enjoining  the  sale  of  the  stock  of  rugs  for 
the  payment  of  such  license  fee  and  taxes;  (7)  that  appel- 
lees are  entitled  to  recover  from  appellant  their  costs.  The 
judgment  was  that  appellant  take  nothing  by  his  action, 
and  that  appellee  Rohan  recover  costs. 
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Section  six  of  the  act  in  force  May  15,  1901  (Acts  1901, 
p.    466,    §§7231a-7231i    Bums    1901),    provides:     "The 

words  'transient  merchant,'  when  used  in  this  act 
1.     shall   include   all   persons,   individuals,   copartners 

and  corporations,  both  of  principals  and  agents,'  who 
engage  in,  do  or  transact  any  temporary  and  transient 
business  in  this  State,  either  in  one  locality  or  in  traveling 
from  place  to  place  in  this  State,  selling  goods,  wares  and 
merchandise,  and  who,  for  the  purpose  of  carrying  on  such 
business,  hire,  lease  or  occupy  any  building  or  structure 
for  the  exhibition  and  sale  of  such  goods,  wares  and  mer- 
chandise." The  act  makes  it  unlawful  for  a  transient  mer- 
chant to  do  business  without  having  first  obtained  a  license, 
and,  among  other  things,  provides  for  the  issuing  of  a 
license,  and  a  license  fee. 

We  are  not  here  considering  a  city  or  town  ordinance 
passed  in  pursuance  of  legislative  authority  given  to  munic- 
ipal corporations  to  license  the  business  of  transient  mer- 
chants, but  a  legislative  act  which  itself  fixes  the  amount 
of  the  license  fee  and  the  restrictions  upon  the  business. 
One  purpose  of  the  legislature,  no  doubt,  in  enacting  the 
statute,  was  for  the  benefit  of  local  merchants  on  whom  the 
municipality  is  partly  dependent  for  its  support,  and  to 
protect  them  from  an  unfair  competition;  and  another 
probably  was  to  protect  the  houses  and  places  of  business 
of  the  citizens  of  the  municipality  from  the  practices  of 
itinerant  traders  of  unknown  repute.  "The  object  of  the 
statute,"  said  the  court  in  Commonwealth  v.  Crowell 
(1892),  156  Mass  215,  30  N.  E.  1015,  "would  seem  to 
be  to  protect  the  public  from  the  imposition  liable  to  be 
practiced  upon  it  by  itinerant  venders  who  are  not  hawkers 
or  peddlers,  because  hiring,  leasing,  or  occupying  a  build- 
ing for  their  business,  but  who  sell  temporarily  or  tran- 
siently in  one  place,  or  in  traveling  from  place  to  place, 
goods,  wares,  or  merchandise,  and  who  might  naturally  be 
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supposed  to  be  free,  to  some  extent  at  least,  from  the  re- 
straints and  influences  inducing  fair  and  honest  dealing 
which  apply  to  persons  established  permanently  in  trade  in 
a  given  locality.  The  statute  applies  to  residents  and  non- 
residents, and  is  not,  as  we  construe  it,  designed  or  calcu- 
lated to  prevent  fair  and  free  competition,  but  only  to  pro- 
tect the  public  against  fraud,  and  to  place  the  traffic  under 
what  the  legislature,  having  regard  to  the  character  of  the 
business,  deems  wholesome  restraints." 

But  we  are  not  so  much  concerned  on  this  appeal  with 

the  purpose  of  the  legislature  in  enacting  the  above  statute 

as  we  are  with  the  question,  do  the  facts  found  by 

2.  the  court  bring  appellant  within  the  above  statutory 
definition  of  a  transient  merchant     We  think  they 

do.  There  was  evidence  authorizing  the  trial  court  to  con- 
clude that  there  was  no  sale  of  the  goods  by  appellant  to 
the  furniture  company,  and  that  the  agreement  and  arrange- 
ment between  them  was  not  hona  fide,  but  was  entered  into 
to  enable  appellant  to  avoid  the  payment  of  license  fees  and 
taxes.  Appellant  never  parted  with  his  title  to  the  rugs, 
and  no  contract  was  made  that  would  in  any  sense  bind  the 
furniture  company  to  take  the  goods. 

It  is  also  argued  that  the  goods  were  improperly  assessed 
for  taxes.     If  the  stock  of  goods  at  Ft.  Wayne  was  sub- 
stantially the  same  stock  appellant  had  at  Muncie, 

3.  the  receipts  of  the  treasurer  of  Delaware  county 
and  of  the  city  of  Muncie  for  the  taxes  paid  there 

for  the  current  year  would  excuse  him  from  the  payment 
of  further  taxes  for  that  year.  But  the  evidence  and  find- 
ings do  not  show  that  the  stock  was  substantially  the  same. 
He  was  not  assessed  in  Ft.  Wayne  with  any  property  on 
which  he  had  paid  taxes  in  Delaware  county.  The  statute 
(§8441  Burns  1901,  Acts  1897,  p.  99)  does  not  provide 
that  the  assessment  shall  be  made  on  the  value  of  the  stock 
owned  by  the  transient  person  on  a  fixed  date,  but  shall  be 
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made  on  the  value  of  the  stock  at  the  time  he  locates  in  the 
place  for  the  purpose  of  selling  or  disposing  of  the  goods, 
and  offers  to  sell  or  otherwise  dispose  of  them.  The  statute 
should  not  be  given  a  construction  that  would  enable  a 
transient  person  to  escape  an  assessment  on  a  stock  worth 
$10,000  by  producing  a  treasurer's  receipt  for  taxes  pre- 
viously paid  in  another  county  on  the  stock  worth  at  that 
time  but  $100.  The  question  is :  What  was  the  true  value 
in  money  of  the  stock  at  the  time  the  statute  makes  the 
stock  liable  to  assessment  ?  This  value  is  to  be  determined 
at  the  time  and  place  the  owner  temporarily  locates  and 
offers  the  stock  for  sale.  It  is  to  be  presumed  that  the 
assessing  officers  will  assess  the  property  at  its  true  value 
in  money ;  and,  if  they  do,  the  owner  could  not  be  required 
to  pay  taxes  on  the  same  property  more  than  once  in  the 
same  year. 

It  is  true  that  local  merchants  are  not  assessed  on  addi- 
tions made  to  their  stocks  after  they  have  been  assessed  for 
the  current  year;  and  it  is  also  true  that  there  are  some 
inconveniences  and  inequalities  resulting  from  fixing  the 
liability  of  persons  and  property  for  taxation  by  an  assess- 
ment as  of  a  certain  day.  But  it  is,  perhaps,  the  best  regu- 
lation the  law  can  establish.  The  most  practicable  system 
has  been  found  to  be  to  notice  changes  in  ownership  and 
increased  values  after  the  period  of  assessment  at  the  time 
for  a  new  assessment.  But  local  merchants  are  required 
to  list  stock  on  hand  on  the  date  fixed  and  "all  amounts 
purchased  with  a  view  to  possession  or  profit."  However, 
this  may  be  no  more  than  an  illustration  of  the  inequalities 
of  taxation.  But  with  the.  power  of  the  legislature  to 
impose  a  tax  as  it  has  imposed  it  by  §8441,  supra,  we  have 
nothing  to  do  on  this  appeal.  Appellant  placed  himself 
within  a  class  of  persons  the  property  of  whom  is  assessed 
for  taxes  in  a  particular  way.  The  findings  show  that  the 
officers  were  not  attempting  to  collect  taxes  on  any  property 
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on  which  the  taxes  for  the  current  year  had  been  paid. 
The  officers  assessed  the  stock,  as  the  statute  requires,  at 
its  value  at  the  time  it  was  offered  for  sale,  and  the  tax 
receipts  do  not  show  that  all  taxes  for  the  current  year  had 
"been  paid  on  such  stock  of  goods." 
Judgment  affirmed. 


LoGANSPOBT  &  Wabash  Valley  Gas  Company 

V.  Null. 

[No.  6,476.     Filed  November  14,  1905.] 

Ck>NTRACTS. — Oil  and  Gcls  Leases. — Conditions, — Where  plaintiff 
executed  a  contract  with  defendant's  assignors  conveying  to 
such  assignors  all  of  the  oil  and  gas  under  his  land  on  terms 
providing  that  the  grantees  should  drill  a  well  within  three 
months  or  pay  an  annual  rental  of  $75  for  delay  in  so  drilling, 
a  failure  to  pay  which  when  due  rendering  such  contract  ''null 
and  void,"  and  the  defendant  made  two  payments  at  each  of 
which  times  plaintiff  made  a  demand  for  the  drilling  of  a  well, 
and  the  third  payment  was  not  tendered  when  due,  such  con- 
tract was  void,  there  having  been  no  entry  by  defendant,  and 
plaintiff  having  never  parted  with  the  possession. 

From  Grant  Circuit  Court;  jET.  J.  Paulus,  Judge. 

Suit  by  John  H.  Null  against  the  Logansport  and  Wa- 
bash Valley  Gas  Company.  From  a  decree  for  plaintiff, 
defendant  appeals.    Affirmed. 

Bl(icklidge,  Shirley  &  Wolf,  for  appellant. 
Strange  &  Charles,  for  appellee. 

Black,  J. — The  appellee  brought  suit  to  quiet  his  title 
to  100  acres  of  land ;  the  complaint  being  in  the  short  form 
ordinarily  adopted  in  such  cases.  The  appellant  answered 
by  general  denial.  The  only  matter  presented  here  relates 
to  the  question  whether  the  evidence  was  sufficient  to  sus- 
tain the  finding  of  the  court  in  favor  of  the  appellee.  The 
appellee  being  the  owner  of  the  tract  here  involved,  and  his 
wife  being  the  owner  of  a  certain  other  tract  of  fifty  acres, 
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they  united,  January  5,  1899,  in  the  execution  to  appel- 
lant's assignors  of  a  contract,  which  was  properly  acknowl- 
edged and  duly  recorded,  the  terms  of  which,  so  far  as  they 
need  be  recited,  were  as  follows :  "In  consideration  of  the 
sum  of  $1  and  the  covenants  and  agreements  hereinafter 
contained,"  the  appellee  and  wife,  "first  part,  hereby  grant 
and  convey  unto"  the  appellant's  assignors,  "second  part, 
heirs  or  assigns,  all  the  oil  and  gas  in  and  under  the  fol- 
lowing described  premises,  together  with  the  exclusive 
right  to  enter  thereon  at  all  times  for  the  purpose  of 
drilling  or  operating  for  oil,  gas  or  water,  to  erect,  main- 
tain and  remove  all  buildings,  structures,  pipes,  pipe-lines 
and  machinery  necessary  for  the  production,  storage  and 
transportation  of  oil,  gas  or  water;  providing  that  the  first 
part  shall  have  the  right  to  use  said  premises  for  farming 
purposes  (except  such  part  as  is  actually  occupied  by  second 
part),  namely,"  etc.,  describing  the  lands.  "The  above 
grant  is  made  upon  the  following  terms:  Second  part 
agrees  to  drill  a  well  upon  said  premises  within  three 
months  from  this  date,  or  thereafter  pay  the  first  part  for 
further  delay  a  yearly  rental  of  $75  until  said  well  is 
drilled.  Such  rentals,  when  due,  shall  be  deposited  in  the 
Marion  Bank,  at  Marion,  Grant  county.  State  of  Indiana. 
Should  second  part  refuse  to  make  such  deposit3  or  pay  to 
first  part  on  these  premises,  or  at  present  residence  of  first 
part,  said  rental,  when  due  aforesaid,  such  refusal  shall  be 
construed  by  both  parties  hereto  as  the  act  of  second  part 
for  the  purpose  of  surrendering  the  rights  hereby  granted, 
and  this  instrument,  in  default  of  the  rental  payments, 
shall  be  null  and  void  without  further  notice  from  second 
part."  Provisions  were  made  concerning  the  rights  and 
obligations  of  the  parties  if  oil,  in  paying  quantities,  or 
gas  should  be  found.  It  was  also  provided  that  "second 
party  may  at  any  time  reconvey  this  grant,  and  thereupon 
this  instrument  shall  be  null  and  void."    The  parties  of  the 
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second  part  assigned  all  their  right,  title,  interest  and  claim 
under  this  grant  to  the  appellant,  by  a  written  instrnment 
duly  recorded. 

It  is  admitted  on  behalf  of  the  appellant  that  the  evi- 
dence suflSciently  showed  the  title  of  the  appellee,  and  that 
the  appellant  was  claiming  an  interest  in  the  land  imder  the 
oil  and  gas  contract;  but  it  is  contended  that  the  evidence 
does  not  suflSciently  show  that  such  claim  of  interest  was 
without  right  and  unfounded.  No  well  was  made,  and 
there  was  no  attempt  to  develop  the  land  for  oil  or  gas, 
and  the  party  of  the  second  part  or  the  appellant  never 
entered  on  the  land  or  took  possession  of  it.  Nothing  was 
paid  at  the  execution  of  the  contract.  The  appellee  re- 
ceived from  the  appellant  the  first  payment  of  money  imder 
the  contract  on  or  about  April  5,  1900,  one  year  and  three 
months  after  its  date,  the  sum  then  paid  being  $75,  the 
amount  stipulated  to  be  paid  as  "yearly  rental"  for 
further  delay  after  the  expiration  of  three  months 
without  the  drilling  of  a  well.  The  next  payment 
was  made  on  or  before  April  5,  1901.  This  payment 
was  made  and  accepted  to  pay  up  to  July  1,  1901,  the 
amount  of  the  payment  being  $92.50,  the  rent  thereafter 
to  be  paid  annually  from  the  1st  of  July.  No  other  money 
was  ever  paid  to  the  appellee  or  to  any  one  on  his  behalf 
or  on  his  wife's  behalf,  under  this  contract.  No  tender 
of  payment  to  him  or  his  wife,  under  the  contract,  was  made 
on  or  about  July  1,  1902 ;  and  no  such  payments  were  de- 
posited in  the  Marion  Bank  to  the  appellee's  credit  on  or 
before  that  date.  When  receiving  the  payment  on  or 
about  April  5,  1900,  the  appellee  on  behalf  of  himself  and 
his  wife  made  demand  of  the  appellant  for  the  develop- 
ment of  the  land.  Like  demand  was  made  when  the  pay- 
ment was  made  on  or  about  April  5,  1901.  The  appellee, 
who  was  the  only  witness  on  the  trial,  was  asked  on  cross- 
examination:  '^ere  you  tendered  any  money  after  that 
at  all  by  the  defendant,  or  their  agent,  after  you  received 
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that  payment  on  or  about  April  5,  1901  ?  Were  you  ten- 
dered any  more  after  that  ?  A.  Yes,  I  was  tendered  money 
on  the  7th  of  July,  1902."  He  testified  that  he  was  ten- 
dered $75  by  a  certain  agent  of  the  appellant,  who  ten- 
dered it  on  the  lease,  as  gas-lease  rental  to  cover  both 
pieces  of  real  estate ;  and  that  he  refused  to  receive  it  • 

The  oil  and  gas  contract  purported  in  its  beginning  to 
be  an  absolute  grant  of  all  such  substances  in  the  land, 
with  the  exclusive  right  to  enter  upon  the  land  at  all  times 
for  the  purpose  of  operating  therefor,  no  period  of  time 
being  prescribed  for  the  continuance  of  the  rights  so  granted. 
It  was  then  provided  that  this  grant  was  made  upon  the 
terms  which  thereafter  followed.  The  word  "terms"  in 
such  connection  was  broad  enough  in  meaning  to  include 
considerations  or  conditions.  One  of  the  terms  was  that 
the  grantees  agreed  to  drill  a  well  within  three  months  from 
January  5,  1899,  or  thereafter  to  pay  the  grantors  for  fur- 
ther delay  a  certain  amount  in  money  annually,  "a  yearly 
rental  *  *  *  until  said  well  is  drilled."  Such  yearly 
payments  "when  due"  were  to  be  deposited  in  a  certain 
bank;  but  if  the  grantee  should  refuse  to  make  such  de- 
posits or  to  pay  the  grantors  at  places  designated  the  rental 
"when  due,"  such  refusal  was  to  be  construed  by  both  par- 
ties as  the  act  of  the  grantee  for  the  purpose  of  surrender- 
ing the  rights  granted;  and  in  default  of  the  rental  pay- 
ments the  contract  was  to  be  null  and  void,  without  further 
notice  from  the  grantee.  The  payment  of  rentals  yearly 
was  put  as  an  alternative  equivalent  to  the  drilling  of  a 
well ;  but  it  was  in  effect  provided  that  the  grantee  might 
surrender  the  grant  at  his  own  choice  by  his  failure  to  pay 
the  rental  when  due,  and  that  in  case  of  failure  to  pay 
when  due,  the  grant,  thereupon,  without  other  notice  from 
the  grantee  than  such  failure,  should  be  null  and  void; 
and  it  was  further  provided  that  the  grantee  "at  any  time" 
might  reconvey  and  thereby  might  render  the  grant  void. 
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It  seems  to  have  been  intended  to  relieve  the  grantee 
from  any  enforcible  obligation  to  develop  the  territory  or 
to  pay  for  failure  to  do  so ;  after  making  one  or  more  pay- 
ments, it  was  not  obliged  to  make  other  payments,  though 
it  should  fail  to  drill  a  well.  If  up  to  the  time  when  the 
third  payment  by  the  terms  of  the  instrument  was  "due" 
there  were  any  mutual  rights  and  obligations  imder  the 
contract,  the  failure  shown  by  the  evidence  to  make  that 
payment  when  due  was  a  circumstance  which  by  those 
terms  was  to  render  the  grant  void.  There  had  been  no 
entry  under  the  grant.  The  grantor  had  never  parted  with 
possession,  and  it  was  not  necessary  for  him  to  make  an 
impossible  reentry.  He  was  under  no  obligation  to  accept 
the  tendered  rental  after  the  date  when  it  became  due,  if 
at  any  time,  and  his  refusal  to  accept  it  was  a  suflScient 
declaration  of  his  purpose  to  regard  the  grant  as  void. 

Judgment  affirmed. 


Cahill  v.  The  State. 

[No.  5,770.     Filed  November  16,  1905.] 

1.  Intoxicating  Liquors. — Licenses. — Statutes. — The  act  of  1895 
(Acts  1895,  p.  248,  §7283a  et  seq.  Bums  1901)  did  not  provide 
for  the  granting  of  a  license  to  sell  intoxicating  liquors,  such 
license  being  granted  only  under  the  act  of  1875  (Acts  1875 
[s.  8.],  p.  55,  §7,  §5318  R.  S.  1881).     p.  509. 

2.  Same. — Licenses. — Statutes. — Repeal. — The  act  of  1897  (Acts 
1897,  p.  253,  §3,  §7283  Bums  1901)  supersedes  §5318  R.  S.  1881, 
Acts  1875  (s.  s.),  p.  55,  and  provides  for  but  one  license  for  the 
sale  of  intoxicating  liquors,  and  that  is  to  sell  ''in  less  quantities 
than  five  gallons  at  a  time."    p.  509. 

3.  Same. — Licenses. — Statutes. — Purpose. — The  phrase  "in  less 
quantities  than  a  quart  at  a  time"  in  §7283b  Bums  1901,  Acts 
1895,  p.  248,  §2,  is  declaratory  of  the  laws  then  existing,  and 
adds  nothing  to  such  statute,  the  true  purpose  of  such  section 
being  to  prohibit  the  doing  of  certain  things  in  rooms  where 
liquors  are  sold.    p.  510. 

4.  Same. — Statutes. — Construction. — Section  ten  of  the  act  of 
1895  (Acts  1895,  p.  248,  §7283k  Bums  1901)  providing  that  the 
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"provisions  of  this  act  shall  apply  to  persons,  places  and  sales 
of  spirituous,  vinous,  malt  and  other  intoxicating  liquors"  con- 
ducted under  the  liquor  law  of  Indiana,  makes  the  provisions  of 
the  act  of  1895,  supra,  applicable  to  the  act  of  1897  (Acts  1897, 
p.  253)  where  not  in  conflict,  such  statutes  being  in  pari 
materia,    p.  511. 

5.  Intoxicating  Liquors. — Statutes. — Conatruetian. — The  acts 
of  1875  (Acts  1875  [s.  s.],  p.  55),  1895  (Acts  1895,  p.  248)  and 
1897  (Acts  1897,  p.  253)  providing  for  the  regulation  of  the 
liquor  traffic  should  be  construed  together  as  if  a  single  act. 
p.  512. 

6.  Indictment  and  Information. — Intoxicating  Liquors. — Sales. 
— Location. — ^An  indictment  charging  that  defendant,  ''holding 
a  license  to  sell,  intoxicating  liquors  in  less  quantities  than  five 
gallons  at  a  time,"  unlawfully  sold  such  liquors  in  a  room  not 
separate  from  other  business,  and  unlawfully  permitted  a  de- 
vice for  amusement  in  such  room,  and  unlawfully  suffered  a 
partition  to  remain  in  such  room,  states  a  public  offense,    p.  513. 

From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 

Prosecution  by  the  State  of  Indiana  against  William 
Cahill.  From  a  judgment  of  conviction,  defendant  ap- 
peals.    Affirmed, 

John  A.  Kersey,  for  appellant. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
0.  Rothschild  and  W,  C.  Oeake,  for  the  State. 

Robinson,  J. — Upon  a  plea  of  guilty,  appellant  was 
fined  for  an  alleged  violation  of  the  liquor  law.  He  as- 
signs as  error  ^Hhat  the  indictment  does  not  state  a  pub- 
lic offense."  Henderson  v.  State  (1878),  60  Ind.  296. 
The  indictment  is  as  follows:  "The  grand  jury  of  the 
county  of  Grant  and  State  of  Indiana  on  their  oath  do 
present  that  one  William  Cahill  on  or  about  the  1st  day 
of  November,  A.  D.  1904,  at  said  county  of  Grant  and 
State  of  Indiana,  being  then  and  there  a  person  holding 
a  license  under  the  law  of  the  State  of  Indiana,  author- 
izing the  sale  of  spirituous,  vinous,  malt  and  other  intox- 
icating liquors  in  less  quantities  than  five  gallons  at  a 
time,  did  then  and  there  sell,  and  engage  in  the  sale  of, 
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such  intoxicating  liquors  under  said  license,  in  a  room 
there  situate;  and  said  William  Cahill  did  then  and  there 
unlawfully  fail  and  neglect  to  provide  for  the  sale  of  such 
intoxicating  liquors  in  said  room  separate  from  any  other 
business,  and  did  then  and  there,  while  engaged  in  the 
sale  of  such  intoxicating  liquors  in  said  room  aforesaid, 
unlawfully  permit  a  certain  device  for  amusement  to  be 
and  remain  in  said  room,  and  did  then  and  there,  while 
engaged  in  the  sale  of  such  intoxicating  liquors  in  said 
room  as  aforesaid,  unlawfully  permit  a  certain  partition 
to  be  and  remain  in  said  room,  being  then  and  there  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana." 

The  act  of  March  11,  1895  (Acts  1895,  p.  248,  §7283a 

et  seq.  Bums  1901),  made  no  provision  for  granting  a 

license  to  sell  intoxicating  liquor.     It  was  enacted, 

1.  as  its  title  indicates,   "to  better  regulate  and   re- 
strict the  sale"  of  intoxicating  liquors,  and  so  far 

as  the  granting  of  a  license  is  concerned  it  operated  upon 
persons  exercising  rights  under  the  act  of  1875.  When 
the  act  of  1895  became  operative,  section  seven  of  the  act 
of  1875  (Acts  1875  [s.  s.],  p.  55,  §5318  K  S.  1881) 
provided  for  issuing  the  license  for  the  sale  of  liquors  in 
less  quantities  than  a  quart  at  a  time.  The  license  was 
issued  imder  this  provision  and  not  under  any  provision 
of  the  act  of  1895;  and,  where  the  act  of  1895  makes 
reference  to  a  license  to  sell  liquor,  it  refers  to  the  license 
issued  under  §5318,  supra. 

In   1897   the   legislature   amended   §5318,  supra,   and, 
among  other  changes,  left  out  the  provision  "in  less  quan- 
tities than  a  quart  at  a  time."     This  amended  sec- 

2.  tion  (§7283  Bums  1901,  Acts  1897,  p.  253,  §3) 
reads:     "Upon  the  execution  of  the  bond  required 

in  the  fourth  section  of  this  act,  being  §5315  R.  S.  1881, 
the  presentation  of  the  order  of  the  board  of  commission- 
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ers,  granting  him  license,  and  the  county  treasurer's  re- 
ceipt for  $100,  the  county  auditor  shall  issue  a  license  to 
the  applicant  for  the  sale  of  such  liquors  as  he  applied 
for,  with  the  privilege  of  permitting  the  same  to  be  drunk 
on  the  premises  as  stated  in  the  aforesaid  notice,  which 
license  shall  specify  the  name  of  the  applicant,  the  place 
of  sale,  and  the  period  of  time  for  which  such  license  is 
granted:  Provided,  that  none  of  the  provisions  of  this 
act  shall  apply  to  any  person  engaged  in  business  as  a 
wholesale  dealer,  who  does  not  sell  in  less  quantities  than 
five  gallons  at  a  time.''  This  amended  section  entirely 
supersedes  §5318,  supra,  and  eliminates  the  provision  "in 
less  quantities  than  a  quart  at  a  time."  The  requirements 
of  the  statute  now  are  that  any  person  who  desires  to  sell 
intoxicating  liquor  to  consumers  in  quantities  less  than 
five  gallons  at  a  time  is  required  to  procure  a  license.  And 
this  is  the  only  license  now  required  for  the  sale  of  liq- 
uors. In  considering  this  amendment  the  court,  in  Dan- 
iels V.  State  (1898),  150  Ind.  348,  said:  "It  is  manifest 
that  the  provisions  of  the  old  act  have  been  so  amended  as 
to  make  unlawful  all  sales  of  intoxicating  liquors,  made 
without  a  license,  regardless  of  quantity,  saving  and  except- 
ing no  class  other  than  those  mentioned  in  the  proviso  just 
quoted,  namely :  Those  wholesale  dealers  who  do  not  sell  in 
less  quantities  than  five  gallons  at  a  time.  *  *  *  As 
we  have  construed  the  law,  every  one  who  desires  to  sell 
to  consumers  must  take  out  the  license  required,  unless  he 
shall  desire  to  sell  in  quantities  of  five  gallons  or  more,  in 
which  event  no  license  is  required." 

Section  7283b  Burns  1901,  Acts  1895,  p.  248,  §2,  upon 
which  the   indictment   is  based,   provides:      "All   persons 
holding  license  issued  under  the  law  of  the  State 
3.     of  Indiana,  authorizing  the  sale  of  spirituous,  vin- 
ous,  malt  or   other    intoxicating    liquors    in    less 
quantities  than  a  quart  at  a  time,  shall  provide  for  the 
sale  of  such  liquors  in  a  room  separate  from  any  other 
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business  of  any  kind,  and  no  devices  for  amusement  or 
music  of  any  kind  or  character,  or  partitions  of  any  kind, 
shall  be  permitted  in  such  room:  Provided,''  that  the  act 
shall  not  be  construed  to  forbid  the  sale  of  cigars  and  to- 
bacco in  such  place ;  and  providing,  also,  that  upon  appli- 
cation the  board  may  grant  the  carrying  on  of  such  other 
or  diflFerent  business.  This  section  would  have  been  com- 
plete and  eflFective  had  the  words  "in  less  quantities  than 
a  quart  at  a  time"  been  omitted,  for  the  reason  that,  un- 
der the  law  of  the  State  at  that  time,  no  license  could  be 
issued  authorizing  the  sale  of  liquors,  except  a  license  to 
sell  in  less  quantities  than  a  quart  at  a  time.  The  true 
meaning  and  real  intention  of  the  legislature  in  enacting 
§7283b,  supra,  was  to  prohibit  the  doing  of  certain  things 
in  the  room  where  liquor  was  sold  under  license.  Since 
the  act  of  1897  has  been  in  force,  the  only  license  author- 
ized by  statute  is  a  license  to  sell  in  less  quantities  than 
five  gallons.  The  act  of  1897  did  not  expressly  change 
any  part  of  §72 83b,  supra,  but,  unless  we  construe 
4.  the  two  acts  together,  the  act  of  1897  made  §7283b, 
supra,  meaningless.  The  new  requirement  of  the  act 
of  1897  is  not  a  departure  from  the  general  subject  com- 
prehended in  the  above  section.  Section  ten  of  the  act  of 
1895  (§7283k  Bums  1901),  of  which  §7283b,  supra,  is 
a  part,  provides:  "All  the  provisions  of  this  act  shall  ap- 
ply to  persons,  places  and  sales  of  spirituous,  vinous,  malt 
and  other  intoxicating  liquors  whether  conducted  under  the 
law  of  the  State  of  Indiana  licensing,  regulating  and  re- 
stricting the  sale  of  such  liquors  to  be  used  as  a  beverage," 
etc.  We  think  the  language  applies  to  future  as  well  as 
existing  requirements.  "The  rule  that  statutes,"  said  the 
court  in  Daniels  v.  State,  supra,  "when  pari  materia  should 
be  construed  together,  suggests  that  we  should  look  into 
the  body^of  the  law,  and  where  it  may  be  ascertained  that 
some  part  of  the  law  is  ineffective  without  considering 
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some  other  part  thereof,  we  should  look  to  such  other  part 
for  the  purpose  of  giving  effect  to  the  whole,  as  well  as  to 
ascertain  the  legislative  intent." 

The  acts  of  1876,  1895  and  1897  had  one  purpose  in 
view,  and  one  only,  and  that  was  the  regulation  and  re- 
striction of  the  sale  of  intoxicating  liquors.  Prior 
5.  to  1897  all  legislation  had  been  directed  to  control- 
ling and  restricting  sales  to  consumers,  and  applied 
only  to  retail  dealers;  that  is,  to  persons  selling  in  less 
quantities  than  a  quart  at  a  time.  But  the  act  of  1897 
did  not  in  the  least  change  the  general  trend  and  object 
of  legislation  upon  the  subject.  The  license  is  still  re- 
quired, not  simply  that  sales  may  be  made  to  consumers, 
but  that  sales  may  be  made  in  any  quantity  less  than  five 
gallons.  These  three  acts,  taken  together,  constitute  the 
system  created  by  the  legislature  with  the  sole  intent  to 
regulate  and  control  the  liquor  traffic.  Having  but  one 
subject-matter  and  but  one  purpose  in  view,  although 
enacted  at  different  times,  they  should  be  construed  to- 
gether as  a  single  act  of  the  legislature.  If  it  can  be  done, 
the  three  acts  must  be  so  construed  that  the  provisions  of 
each  will  be  consistent  with  the  provisions  of  all.  ^'It  is 
a  familiar  rule,"  said  the  court  in  Lutz  v.  City  of  Craw- 
fordsville  (1887),  109  Ind.  466,  "that  all  the  parts  of  a 
statute  upon  the  same  subject  shall  be  construed  together, 
and  so  construed  as  to  produce  consistency  and  harmony.  If 
the  legislature  manifests  an  intention  to  create  a  system 
for  the  government  of  any  subject,  it  iS  the  duty  of  the 
court  to  effectuate  that  intention  by  such  a  construction  as 
will  make  the  system  consistent  in  all  its  parts,  and  uni- 
form in  its  operation.  It  would  violate  all  rules  of  logic, 
as  well  as  settled  principles  of  law,  to  dissect  the  system 
into  parts  and  assign  effect  to  each  part  irrespective  of  its 
effect  upon  the  uniformity  and  consistency  of  the  entire 
system.  Statutes  are  to  be  construed  as  part  of  a  uniform 
system,  and  such  a  scheme  adopted  as  will  give  each  part 
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its  appropriate  place,  and  not  destroy  uniformity  and  har- 
mony by  cutting  the  system  into  disjointed  and  incongruous 
parts.  Humphries  v.  Davis  [1885],  100  Ind.  274,  284, 
50  Am.  Rep.  788 ;  Bishop,  Written  Laws,  §242b." 

The  enactment  of  the  act  of  1897  rendered  immaterial 
the  words  "in  less  quantities  than  a  quart  at  a  time,"  in 

the  act  of  1895  (§7283b,  supra)^  and  by  implication 
6.     repealed  that  provision.     The  purpose  and  intent 

of  the  act  of  1895  was  to  prohibit  the  carrying  on 
of  any  other  business  in  the  room  in  which  liquors  were  to 
be  sold  under  a  license  issued  under  the  laws  of  the  State. 
This  purpose  and  intent  is  no  less  clear  since  the  act  of 
1897  than  before.  The  indictment  would  have  been  good 
had  it  omitted  the  quantity  in  which  sales  may  be  made. 
Section  7283b,  supra,  must  now  be  read  without  the  words 
"in  less  quantities  than  a  quart  at  a  time,"  because  there 
is  now  no  statute  authorizing  such  a  license.  It  is  not  neces- 
sary to  read  anything  into  §7283b,  supra,  for  the  reason 
that  if  the  person  is  the  holder  of  a  license  to  sell  liquor 
the  statute  itself  fixes  the  only  kind  of  license  it  is  possible 
for  him  to  hold.  See  Maxwell,  Interp.  of  Stat.  (3d  ed.), 
p.  109;  Hardcastle,  Constr.  of  Stat,  p.  252;  Taylor  v. 
Goodwin  (1879),  4  Q.  B.  D.  228;  In  re  Lloyd  (1893),  51 
Kan.  501,  33  Pac.  307 ;  Daniels  v.  State,  supra;  State  v. 
Myers  (1896),  146  Ind.  36.  See,  also.  State  v.  Kiley 
(1905),  post,  513. 
Judgment  affirmed. 


The  State  v.  Kiley. 

[No.  5,799.     Filed  November  16,  1905.] 

1.  Intoxicating  Liquors. — Statutes, — Construction. — The  acts 
of  1875  (Acts  1875  [s.  s.],  p.  55),  1895  (Acts  1895,  p.  248)  and 
1897  (Acts  1897,  p.  253),  constituting  the  parts  of  a  system  for 
the  regulation  of  the  liquor  traffic,  must  be  construed  together, 
the  later  acts  controlling  in  case  of  conflict,    p.  516. 
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2.  Intoxicating  Liquors. — Licenses. — Form  of, — Statutes. — A 
license  to  retail  intoxicating  liquor  issued  under  17283  Bums 
1901,  Acts  1897,  p.  253,  §3,  needs  no  statement  therein  of  the 
amount  such  licensee  may  lawfully  sell,  such  statute  fixing  the 
amount  at  less  than  five  gallons  at  a  time.     p.  516. 

3.  Same.  —  Statutes.  —  Licenses.  —  Wholesale  Dealers.  —  Under 
§7283  Bums  1901,  Acts  1897,  p.  253,  §3,  it  is  unlawful  for  any 
person,  except  wholesale  dealers  who  sell  not  less  than  five 
gallons  at  a  time,  to  sell,  barter  or  give  away  intoxicating 
liquors  without  a  license,    p.  518. 

4.  Same. — Statutes. — Licenses. — Form  of, — ^A  license  granted 
under  §5312  R.  S.  1881,  Acts  1875  (s.  s.),  p.  55,  did  not  need  to 

show  in  terms  that  it  gave  the  right  to  sell  ''in  less  quantities 
than  a  quart  at  a  time,"  such  statute  simply  making  it  unlaw- 
ful to  sell  in  such  quantities  without  a  license,    p.  518. 

5.  Same. — Statutes.^-Licenses. — Form. — Under  the  statutes  in 
force  in  1904  (Acts  1875  [s.  s.],  p.  55,  Acts  1895,  p.  248,  Acts 
1897,  p.  253)  there  was  no  requirement  that  a  license  to  sell 
intoxicating  liquors  should  state  the  quantity  permitted  to  be 
sold  thereby,    p.  519. 

6.  Same.  —  Statutes.  —  Am^nchnents. — Application  of. — The  pro- 
visions of  the  act  of  1895  (Acts  1895,  p.  248)  relating  to  licenses 
issued  under  the  act  of  1875  (Acts  1875  [s.  s.],  p.  55)  refer 
only  to  such  licenses  as  are  contemplated  by  the  provisions  of 
such  act  of  1895.    p.  519. 

7.  Indictment  and  Information. — Intoxicating  Liquors. — Un- 
lawful Sales. — ^An  indictment  charging  that  defendant  "holding 
a  license"  to  sell  intoxicating  liquors  "in  less  quantities  than 
five  gallons  at  a  time"  made  unlawful  sales  in  a  room  where 
other  business  was  carried  on,  unlawfully  permitted  a  device 
for  amusement  in  such  room,  and  unlawfully  permitted  a  par- 
tition to  remain  in  such  room  states  a  public  offense,    p.  520. 

8.  Evidence.  —  Licenses.  —  Form  of.  —  Intoxicating  Liquors.  — 
Where  defendant  is  charged  with  an  unlawful  sale  of  intoxicat- 
ing liquor  while  licensed  under  §7283  Bums  1901,  Acts  1897, 
p.  253,  §3,  granting  the  right  to  the  licensee  to  sell  any  quantity 
"less  than  five  gallons  at  a  time,"  evidence  of  a  license  per- 
mitting sales  of  "less  than  a  quart  at  a  time"  relieves  him.    p.  520. 

9.  Intoxicating  Liquors. — Licenses. — Specifying  Amounts  to  Be 
Sold. — A  license  stipulating  that  the  licensee  may  sell  "in 
quantities  less  than  five  gallons  at  a  time,"  is  not  thereby 
vitiated,  such  phrase  being  surplusage,     p.  520. 

From  Grant  Circuit  Court;  H.  J.  Paulus,  Judge. 
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Prosecution  by  the  State  of  Indiana  against  Patrick 
Kiley.  From  a  judgment  quashing  the  indictment,  the 
State  appeals.     Reversed. 

Charles  W.  Miller,  Attorney-General,  C.  C.  Hadley,  L. 
G.  Rothschild  and  W.  C,  Geahe,  for  the  State. 

Black,  J. — The  appellee's  motion  to  quash  an  indict- 
ment against  him  was  sustained.  The  indictment,  re- 
turned into  court  January  26,  1905,  charged  that  the  ap- 
pellee, on  or  about  the  1st  day  of  November,  1904,  at,  etc., 
"being  then  and  there  a  person  holding  a  license  under  the 
law  of  the  State  of  Indiana,  authorizing  tlie  sale  of  spir- 
ituous, vinous,  malt  and  other  intoxicating  liquors  in  less 
quantities  than  five  gallons  at  a  time,  did  then  and  there 
sell,  and  engage  in  the  sale  of,  such  intoxicating  liquors 
under  said  license,  in  a  room  there  situate;  and  said  Pat- 
rick Kiley  did  then  and  there  unlawfully  fail  and  neglect 
to  provide  for  the  sale  of  such  intoxicating  liquors  in  said 
room  separate  from  any  other  business  of  any  kind,  and 
did  then  and  there,  while  engaged  in  the  sale  of  such  in- 
toxicating liquors  in  said  room  as  aforesaid,  unlawfully 
permit  a  certain  device  for  amusement  to  be  and  remain  in 
said  room,  and  did  then  and  there,  while  engaged  in  the 
sale  of  such  intoxicating  liquors  in  said  room  as  aforesaid, 
unlawfully  permit  a  certain  partition  to  be  and  remain  in 
said  room,  being  then  and  there  contrary  to,"  etc. 

The  indictment  was  based  upon  §7283b  Bums  1901, 
Acts  1895,  p.  248,  §2,  which  provides  as  follows:  "All 
persons  holding  license  issued  under  the  law  of  the  State 
of  Indiana,  authorizing  the  sale  of  spirituous,  vinous,  malt 
or  other  intoxicating  liquors  in  less  quantities  than  a 
quart  at  a  time,  shall  provide  for  the  sale  of  such  liquors 
in  a  room  separate  from  any  other  business  of  any  kind, 
and  no  devices  for  amusement  or  music  of  any  kind  or 
character,  or  partitions  of  any  kind,  shall  be  permitted  in 
such  room,"  etc 
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There  is  no  appearance  here  for  the  appellee,  but  we 
infer  from  the  brief  for  the  State  that  the  supposed  ob- 
jection to  the  indictment  was  that  the  appellee  was  not 
properly  shown  to  be  a  person  liable  under  that  statute,  be- 
cause he  was  described  in  the  indictment  as  a  person  hold- 
ing a  license,  etc.,  authorizing  the  sale  of  intoxicating 
liquors  "in  less  quantities  than  five  gallons  at  a  time." 

The  decision  of  this  matter  involves  a  consideration  and 

comparison  of  the  various  statutes,  some  enacted  in  1875, 

others  in  1895,  and  others  in  1897,  all  relating  to 

1.  the  one  subject  of  the  retail  liquor  traffic,  and  all 
being  parts  of  one  system,  the  later  enactments  hav- 
ing in  view  the  earlier  and  being  intended  as  supplement- 
ary thereto  or  amendatory  thereof,  and  all,  therefore,  to 
be  treated  as  in  pari  materia,  and  to  be  so  applied  that, 
while  all  separate  enactments  shall  be  rendered  effectual, 
they  shall  be  construed  so  as  to  make  a  harmonious  system, 
the  statutes  later  in  date  being  given  controlling  preponder- 
ance where  there  is  any  inconsistency  or  uncertainty,  so 
as  to  enforce  the  intent  of  the  legislature. 

The  first  section  of  the  act  of  1875  concerning  intoxi- 
cating liquors  (Acts  1875   [s.  s.],  p.  55),  in  force  when 
the   foregoing  statute   of   1895   was   enacted,   pro- 

2.  vided:     "It  shall  be  unlawful  for  any  person  or 
persons  to  directly  or  indirectly  sell,  barter  or  give 

away  for  any  purpose  of  gain,  any  spirituous,  vinous  or 
malt  liquors,  in  less  quantities  than  a  quart  at  a  time,  with- 
out first  procuring  from  the  board  of  commissioniers  of  the 
county  in  which  such  liquor  or  liquors  are  to  be  sold,  a 
license  as  hereinafter  provided ;  nor  shall  any  person,  with- 
out having  first  procured  such  license,  sell  or  barter  any 
intoxicating  liquor  to  be  drank  or  suffered  to  be  drank  in 
his  house,  outhouse,  yard,  garden,  or  the  appurtenances 
thereto  belonging."  This  section  was  amended  in  1897 
(Acts  1897,  p.  253,  §7276  Burns  1901)  by  omitting  there- 
from the  words  "in  less  quantities  than  a  quart  at  a  time." 
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Section  three  of  the  act  of  1875  (§7278  Bums  1901, 
§5314  R.  S.  1881)  provides  that  any  male  inhabitant  of 
the  State  "desiring  to  obtain  license  to  sell  intoxicating 
liquors,"  shall  give  notice  to  the  citizens  of  the  township, 
etc.,  "stating  the  precise  location  of  the  premises  in  which 
he  desires  to  sell,  and  the  kinds  of  liquor,  whether  vinous 
and  malt  liquors,  or  malt  liquor  only,  or  spirituous,  vinous, 
and  malt  liquors,  or  vinous  liquor  only,"  etc.  Section  four 
of  the  act  of  1875  (§7279  Burns  1901,  §5315  R.  S.  1881) 
provides  that  the  board  of  county  commissioners  "shall 
grant  a  license  to  such  applicant  on  his  giving  bond"  de- 
scribed. Section  seven  of  the  act  of  1875  (§5318  R.  S. 
1881),  until  amended  in  1897,  provided :  "Upon  the  execu- 
tion of  the  bond  as  required  in  the  fourth  section  of  this 
act,  and  the  presentation  of  the  order  of  the  board  of  com- 
missioners, granting  him  license,  and  the  county  treasur- 
er's receipt  for  $50,  if  the  application  be  for  vinous  and 
malt  liquors  only,  or  a  receipt  for  $100,  if  the  application 
be  for  the  sale  of  spirituous,  vinous  and  malt  liquors  as 
aforesaid,  the  county  auditor  shall  issue  a  license  to  the 
applicant  for  the  sale  of  such  liquors,  as  he  applied  for,  in 
less  quantities  than  a  quart  at  a  time,  with  the  privilege 
of  permitting  the  same  to  be  drank  on  the  premises  as 
stated  in  the  aforesaid  notice,  which  license  shall  specify 
the  name  of  the  applicant,  the  place  of  sale,  and  the  period 
of  time  for  which  such  license  is  granted." 

Said  section  as  amended  in  1897  (§7283  Burns  1901) 
provides  as  follows:  "Upon  the  execution  of  the  bond  re- 
quired in  the  fourth  section  of  this  act,  being  §5315  R.  S. 
1881,  the  presentation  of  the  order  of  the  board  of  com- 
missioners, granting  him  license,  and  the  county  treasur- 
er's receipt  for  $100,  the  county  auditor  shall  issue  a 
license  to  the  applicant  for  the  sale  of  such  liquors  as  he 
applied  for,  with  the  privilege  of  permitting  the  same  to 
be  drunk  on  the  premises  as  stated  in  the  aforesaid  notice, 
which  license  shall  specify  the  name  of  the  applicant,  the 
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place  of  sale,  and  the  period  of  time  for  which  such  license 
is  granted:  Provided,  that  none  of  the  provisions  of  this 
act  [that  is,  the  entire  act  of  1875  as  amended]  shall  ap- 
ply to  any  person  engaged  in  business  as  a  wholesale  dealer, 
who  does  not  sell  in  less  quantities  than  five  gallons  at  a 
time."  If  said  section,  as  originally  enacted,  contemplated 
that  the  auditor  should  expressly  state  in  the  license  is- 
sued by  him  that  it  was  a  license  to  sell  in  less  quantities 
than  a  quart  at  a  time,  it  is  plain  that  there  was  no  such 
contemplation  in  the  amended  section,  which  requires  only 
that  it  shall  be  a  license  "for  the  sale  of  such  liquors  as 
he  applied  for,  with  the  privilege  of  permitting  the  same 
to  be  drunk,"  etc.,  and  further  provides  that  none  of  the 
provisions  of  the  act  of  1875  as  amended  shall  apply  to 
any  person  engaged  as  a  wholesale  dealer,  who  does  not 
sell  in  less  quantities  than  five  gallons  at  a  time. 

Taking  into  contemplation  the  entire  amendatory  sec- 
tion (7283,  supra)  and  considering  the  modification  thereby 
of  the  original  section,  and  looking  to  the  language 

3.  of  the  proviso  indicating  the  persons  to  whom  the 
statute  should  not  apply,  and  having^  in  view  also 

the  contemporaneous  omission  (by  amendment  in  1897  of 
the  first  section  of  the  same  statute)  of  the  words  "in  less 
quantities  than  a  quart  at  a  time,"  it  is  manifest  that  the 
legislature  intended  by  the  amended  first  section  to  de- 
nounce as  unlawful  sales,  etc.,  without  a  license  as  after- 
ward provided  for  in  said  amendatory  section;  that  is, 
unlicensed  sales  by  a  person  other  than  a  wholesale  dealer, 
who  does  not  sell  in  less  quantities  than  five  gallons  at  a 
time. 

The  first  section  of  the  act  of  1875,  before  its  amend- 
ment, did  not,  indeed,  require  expressly  that  the  license 
contemplated  should  by  its  terms  be  a  license  to 

4.  sell  in  less  quantity  than  a  quart  at  a  time.     It 
made  it  unlawful  to  sell  in  such  small  quantity,  or 

to  sell  in  any  quantity  to  be  drunk  on  the  premises,  with- 
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out  "a  license  as  hereinafter  provided,"  and  in  the  amend- 
ment of  that  section  and  of  section  seven,  before  the  license 
was  granted  the  appellee,  the  words  concerning  the  quantity 
were  purposely  omitted,  except  in  the  proviso  relating  to 
wholesale  dealers. 

The  statute  providing  for  the  notice  of  the  application, 
above  mentioned,  requires  that  the  notice  shall  state  tlie 

place  of  sale  and  the  kinds  of  liquor  to  be  sold, 
6.     but  not  the  quantity.    So  §7279  Bums  1901,  §5315 

E.  S.  1881,  relating  to  the  action  of  the  county 
board,  provides  that  the  board  shall  grant  a  license,  with- 
out further  specifying  the  contents  of  the  board's  order; 
and  §7283,  supra,  provides  for  the  issuing  by  the  auditor 
of  "a  license  to  the  applicant  for  the  sale  of  such  liquors 
as  he  applied  for,  with  the  privilege  of  permitting  the  same 
to  be  drunk  on  the  premises,"  etc.,  without  any  requirement 
that  the  license  shall  expressly  indicate  the  quantity  less 
than  which  a  sale  may  be  made,  the  proviso  making  the 
whole  statute  of  1875,  as  amended,  inapplicable  to  any 
person  engaged  in  business  as  a  wholesale  dealer,  who,  does 
not  sell  in  less  quantities  than  five  gallons  at  a  time.  So, 
it  appears  that  there  is  not,  and  at  the  time  of  the  offense 
charged  in  the  indictment  there  was  not,  any  statutory 
requirement  that  the  license  should  be  expressly  for  the 
sale,  barter  or  gift  of  liquor"  in  less  than  any  designated 
quantity. 

The  rule  of  strict  construction  of  criminal  statutes  should 
be  applied  so  as  not  to  thwart  the  manifest  intention  of  the 

legislature;  and  we  are  disposed  to  think  that  those 
6.     portions  of  the  act  of  1895  which  have  reference 

to  licenses  issued  by  the  State  pursuant  to  the  act 
of  1875  should  be  regarded,  since  the  amendatory  legis- 
lation of  1897,  as  having  reference  to  licenses  such  as  are 
contemplated  by  the  amendments,  the  purpose  being  dis- 
coverable at  all  stages  of  the  legislation  to  make  a  system 
of  law  thus  consistent 
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The  statute  above  quoted  under  which  this  prosecution 

was  instituted   provides  that  all   persons  holding  license 

issued  under  the  law  of  this  State,  authorizing  the 

7.  ■   sale  of  spirituous,  vinous,  malt  or  other  intoxicat- 

ing liquors  in  less  quantities  than  a  quart  at  a  time, 
shall  make  certain  provisions  for  such  sales.  Any  liquor 
license  issued  under  the  law  of  this  State  would  confer 
such  authority,  and  also  authority  to  sell  in  less  quantities 
than  five  gallons  at  a  time,  though  no  quantity  were  speci- 
fied in  the  license.  A  license  to  sell  in  any  less  quantity 
than  five  gallons  at  a  time  would  authorize  a  sale  in  less 
quantity  than  a  quart.  If,  upon  the  trial,  it  should  appear 
that  the  defendant  had  a  license  which  purported  to  author- 
ize him  to  sell  in  less  quantities  than  five  gallons  at  a 
time,  or  a  license  in  which  no  quantity  was  expressed,  this 
would  bring  him  within  the  meaning  of  the  statute,  and 
would  support  the  indictment.     If  the  license  shown  on 

the  trial  should  expressly  purport  to  be  a  license 

8.  to  sell  in  less  quantity  than  a  quart  at  a  time,  we 
would  be  inclined,  as  at  present  advised,  to  regard 

such  an  expression  as  merely  the  result  of  a  misconcep- 
tion of  the  law  by  the  auditor  in  the  performance  of  the 
ministerial  duty  of  issuing  the  license  granted  by  the  board 
of  commissioners,  and  as  not  affecting  the  rights  or  liabil- 
ities of  the  retailer,  who  had  properly  performed  all  the 
requirements  of  the  law  in  the  premises  for  the  procure- 
ment of  a  license.  The  question  now  before  us  for  decis- 
ion relates  only  to  the  indictment. 

The  administrative  oflBcers  who    issue    liquor    licenses, 

having  been  accustomed,  in  preparing  licenses  under  the 

statute  of  1875,  to'  make  them  to  purport  expressly 

9.  to  be  licenses  to  sell  in  less  quantities  than  a  quart 
at  a   time,   have   sometimes   substituted   the  words 

in  less  quantities  than  five  gallons  at  a  time."  Shaffer  v. 
Stern  (11)03),  IGO  Ind.  375,  is  said  in  the  opinion  to  be 
an  appeal  in  a  proceeding  brought  by  the  appellant  to  ob- 
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tain  a  license  to  sell  intoxicating  liquors  "in  less  quanti- 
ties than  five  gallons  at  a  time."  While  such  words  in  a 
license  seem  to  be  unnecessary,  they  certainly  do  not  vitiate 
the  license ;  nor  does  such  a  description  of  the  license  as  that 
contained  in  the  indictment  before  us  render  the  indictment 
bad.  See  Cahill  v.  State  (1905),  antej  507. 
Judgment  reversed. 


The  State  v.  New. 

[No.  5,924.     Filed  November  16,  1905.] 

1.  Criminal  Law.— Horse-Racing. — Section  2280  Bums  1901, 
§2159  R.  S.  1881,  defines  two  offenses:  (1)  Knowingly  suffer- 
ing one's  horse  to  run  in  a  race  upon  a  public  highway,  and 
(2)  acting  as  a  rider  in  a  horse-race  upon  a  public  highway, 
p.  522. 

2.  Indictment  and  Information.  —  Follovnng  Language  of 
Statute. — An  indictment  following  the  language  defining  the 
crime  charged  is  sufficient,    p.  522. 

3.  Same. — Horse-Racing. — An  indictment  charging  that  defend- 
ant did  in  1905,  in  Hancock  county,  Indiana,  ''unlawfully  act  as 
a  rider  in  a  certain  horse-race  on  the  public  highway,  then  and 
there  situate,"  is  sufficient.  Myers  v.  State,  1  Ind.  251,  ques- 
tioned,   p.  523. 

4.  Appeal  and  Error. — Erroneous  Ruling  Precedent. — Trans- 
fer.— Where  the  Appellate  Court  deems  a  ruling  precedent 
erroneous,  the  cause  will  be  transferred  to  the  Supreme  Court, 
p.  523. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Thomas  H. 
Xew.  From  a  judgment  quashing  the  indictment,  the 
State  appeals.  Transferred  to  the  Supreme  Court.  (See 
165  Ind.  571.) 

Charles  ^Y.  Miller,  Attorney-General,  Charles  L.   Tin- 
dall.  Prosecuting  Attorney,  and  W.  C.  Geake,  for  the  State. 
William  A.  Hough,  for  appellee. 


522         APPELLATE  COURT  OF  INDIANA, 

State  V.  New— 36  Ind.  App.  521. 

RoBY,  J. — This  proceeding  was  instituted  before  the 
mayor  of  the  city  of  Greenfield,  a  trial  and  conviction  fol- 
lowing, from  which  judgment  the  appellee  appealed  to  the 
circuit  court,  where  he  made  a  motion  to  quash  the  affidavit 
for  want  of  facts.  This  motion  was  sustained,  and  the 
State  appeals.     The  affidavit,  omitting  formal  parts,  is  as 

follows:     "On  or  about  the day  of  February,  in  the 

year  1905,  at  the  county  of  Hancock  and  State  of  Indiana, 
one  Thomas  H.  New,  late  of  said  county,  did  then  and 
there  unlawfully  act  as  a  rider  in  a  certain  horse-race 
on  the  public  highway,  then  and  there  situate,  contrary," 
etc. 

The  statute  on  which  the  affidavit  was  based    (§2280 

Bums  1901,  §2159  R.  S.  1881)  is  as  follows:     "Whoever 

knowingly  suffers  his  horse,  mare,  or  gelding  to  be 

1.  run  in  a  horse-race  along  any  public  highway  in 
this  State;  and  whoever  acts  as  a  rider  in  any  such 

race,  on  being  convicted,  shall  be  fined,"  etc.  The  affidavit 
follows  the  language  of  the  statute,  which  defines  the  of- 
fense. For  the  owner  of  the  horse  knowingly  to  suffer  it 
to  run  in  a  race  on  a  public  highway  is  one  offense,  and  to 
act  as  a  rider  in  a  horse-race  run  on  said  highway  is  a  sep- 
arate and  distinct  one.  State  v.  Ness  (1848),  1  Ind.  64; 
Bobb  V.  State  (1875),  52  Ind.  216. 

The  affidavit,  following    the    language    of  the  statute, 

charges  appellee  with  unlawfully  acting  as  a  rider  in  a 

certain  horse-race  on  a  public  highway  situate  in 

2.  Hancock  county,  at  the  time  stated.     It  is  sufficient, 
where  the  offense  is  defined  by  statute,  to  follow 

the  language  of  the  statute  in  the  indictment.  State  v. 
Smith  (1893),  7  Ind.  App.  166  (trespass  upon  land); 
State  V.  Allen  (1895),  12  Ind.  App.  528  (selling  liquor  to 
a  minor);  Howell  v.  State  (1892),  4  Ind.  App.  148  (sell- 
ing liquor  to  be  drunk  on  premises)  ;  Lay  v.  State  (1895), 
12  Ind.  App.  362  (desecrating  cemetery)  ;  State  v.  Beach 
(1897),  147  Ind.  74,  36  L.  R.  A.  179   (fraudulently  re- 
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ceiving  deposits)  ;  Bitter  v.  State  (1887),  111  Ind.  324 
(embezzlement  by  employe).  Xo  reason  is  known  for  mak- 
ing an  exception  to  the  general  rule,  where  the  offense 
charged  is  based  upon  §2280,  supra. 

The  time  is    suflSciently    stated.     §1807    Bums    1901, 

§1738  E.   S.   1881.     The  description  of  the  highway  as 

being  then  and  there  situated  in  Hancock  county 

3.  is  also  sufficient.     Keith  v.  State  (1883),  90  Ind. 
89;  State  v.  Burgett  (1849),  1  Ind.  479;  State  v. 

Armstrong  (1851),  3  Ind.  139.  Minor  circumstances, 
which  are  not  vital  elements  of  the  offense,  do  not  need 
to  be  set  out  in  an  indictment.  State  v.  Allen,  supra; 
Fisher  v.  State  (1891),  2  Ind.  App.  365 ;  State  v.  Hogreiver 
(1899),  152  Ind.  652,  45  L.  R  A.  504;  Pemberton  v. 
State  (1882),  85  Ind.  507. 

The  action  of  the  lower  court  was  evidently  based  upon 

the  decision  in  Myers  v.  State  (1848),  1  Ind.  251.     The 

Attorney-General  seeks  to    differentiate    that    case 

4.  from  the  one  at  bar  by  the  fact  that  the  statute 
then  in  force  was  not  identical  with  §2280,  supra. 

The.  act  of  1843  was  in  terms  as  follows:  "Any  person 
who  shall  knowingly  suffer  his  horse,  mare  or  gelding, 
to  be  rim  in  what  is  commonly  called  a  ^horse-race,'  along 
any  public  highway  in  this  State,  and  any  person  who 
shall  act  as  rider  in  any  such  race  so  run  as  aforesaid,  on 
being  duly  convicted  thereof  on  presentment  or  indictment, 
shall  be  fined  in  any  sum  not  less  than  $5  and  not  more 
than  $50." 

While  there  is  some  slight  difference  in  the  phraseology, 
the  two  statutes  are  analogous  in  substance.  Myers  v. 
State,  supra,  was  evidently  decided  without  taking  into 
account  the  rules  heretofore  stated.  We  regard  it,  however, 
as  authoritative,  and  for  that  reason  this  case  is  transferred 
to  the  Supreme  Court,  with  the  recommendation  that  Myers 
V.  State,  supra,  be  overruled,  and  the  judgment  herein  re- 
versed. 
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Flickner  et  al  i;.  Lambert. 

[No.  5,166.     Filed  May  9,  1905.     Rehearing  denied  October  4, 
1905.     Transfer  denied  November  16,  1905.] 

1.  Appeal  and  Error.  —  Briefs.  —  Waiver,  —  An  assignment  of 
error  not  discussed  in  appellants'  brief  is  waived,    p.  527. 

2.  Trial.  —  Interrogatories  to  Jury.  —  When  Controlling.  —  The 
general  verdict  controls  unless  the  answers  to  the  interrogja- 
tories  are  in  such  conflict  that  they  can  not  be  reconciled  in 
view  of  any  evidence  admissible  under  the  issues,    p.  529. 

3.  Same. — Interrogatories  to  Jury. — Inconsistencies  in  Answers. 
— Inconsistent  answers  to  the  interrogatories  to  the  jury  neu- 
tralize each  other,  and  the  general  verdict  prevails,     p.  529. 

4.  Same.  —  Answers  to  Interrogatories  to  Jury.  —  Evidence. — 
Where  plaintiff's  evidence  showed  that  defendants  had  never  in- 
structed him  in  the  use  of  a  dangerous  machine,  and  an  answer 
to  one  interrogatory  to  the  jury  showed  that  with  ordinary  care 
the  plaintiff  should  have  known  such  machine  to  be  dangerous 
without  "having  his  attention  drawn  to  it  or  without  warning  or 
instructions,"  and  another  answer  showed  that  "with  proper  in- 
structions" plaintiff  could  have  "avoided"  his  injuries,  the  pre- 
sumption obtains  in  support  of  the  general  verdict  that  the  jury 

intended  to  show  that  the  former  answer  was  qualified  by  the 
phrase  "with  proper  instructions."     p.  530. 

5.  Same.  —  Answers  to  Interrogatories  to  Jury.  —  Evidence.  — 
Where  plaintiff's  evidence  showed  that  the  defendants  had  never 
instructed  him  in  the  use  of  a  dangerous  machine,  defendants' 
foreman  denying  same,  and  an  answer  to  one  interrogatory  to 
the  jury  asserted  that  the  evidence  showed  that  defendants 
cautioned  plaintiff  as  to  such  machine,  and  another  answer 
showed  that  "with  proper  instructions  the  injury  which  plain- 
tiff received  could  have  been  avoided,"  such  former  answer 
means  that  the  evidence  showed  that  such  foreman  testified  that 
he  had  cautioned  plaintiff  as  to  such  machine,     p.  530. 

6.  Same. — Interrogatories  to  Jury. — Master  and  Servant. — As- 
sumption of  Risk.  —  Contributory  Negligence.  —  Question  for 
Jury. — Where  the  interrogatories  to  the  jury  show  that  the 
plaintiff  was  ordered  by  his  masters  to  work  upon  a  different 
machine  from  that  upon  which  he  was  employed  to  work;  that 
no  instructions  were  given  to  him  as  to  the  dangers  of  such 
work  and  that  he  received  injuries  while  working  thereon, 
though  he  might  have  seen  that  such  work  was  dangerous,  and 
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might  have  realized  such  dangers,  the  court  can  not,  as  a 
matter  of  law,  declare  him  guilty  of  contributory  negligence, 
such  question  being  for  the  jury.     p.  530. 

7.  Appeal  and  Error. — Attorneys  Instructing  Jury  as  to  Inter- 
rogatories,— Briefs, — Waiver, — Alleged  error  of  the  trial  court 
in  allowing  plaintiff's  attorney  to  instruct  the  jury  how  to 
answer  interrogatories  is  waived  where  such  instructions  are 
not  set  out  in  appellants'  brief  nor  a  citation  to  the  record 
thereof  made.    p.  531. 

8.  Negligence. — Master  and  Servant, — Fellow  Servant. — The 
master  is  not  liable  for  the  negligence  of  a  fellow  servant, 
p.  533. 

9.  Master  and  Servant. — Inexperience, — Instruction, — It  is  the 
imperative  duty  of  the  master  to  instruct  an  inexperienced 
servant  in  reference  to  the  use  of  dangerous  machinery,    p.  533. 

10.  Same. — Superintendents, — Delegation  of  Authority, — Scope 
of  Employment, — Work  Outside  of, — Contributory  Negligence, 
— Question  for  Jury, — Where  the  general  manager  directed  the 
plaintiff  servant  to  "mind"  a  certain  employe,  and  such  em- 
ploye required  another  employe  to  put  plaintiff  to  work  on  a 
certain  machine  outside  of  the  scope  of  his  employment,  and 
such  manager  saw  plaintiff,  without  his  being  instructed,  about 
to  begin  work  on  such  machine,  and  plaintiff  was  injured  in 
such  work,  the  masters  are  liable  in  the  absence  of  contrib- 
utory negligence,  which  question  was  for  the  jury.     p.  534. 

11.  Trial.  —  Instructions.  —  Misleading  Jury.  —  An  instruction 
which,  though  awkward,  does  not  mislead  the  jury,  is  harmless, 
p.  535. 

12.  Same. — Master  and  Servant, — Delegation  of  Authority. — In- 
structions Considered  Together, — An  instruction  that  if  W. 
was  defendants'  foreman  in  a  certain  room  in  the  absence  of 
the  superintendent  who  placed  the  employes  at  the  work,  and 
that  if  W.  acted  with  authority  from  defendants  or  with  their 
knowledge  or  consent,  the  defendants  are  liable  for  his  negli- 
gence, is  not  erroneous  where  other  instructions  told  the  jury 
that,  to  render  defendants  liable,  the  evidence  must  show  that 
W.  had  authority  from  defendants  to  set  plaintiff  to  work  where 
he  was  injured,    p.  535. 

13.  Evidence. — Declarations  of  Masters'  Agent  and  Servant. — 
Where  plaintiff  was  set  tQ  work  outside  of  the  scope  of  his 
employment  by  defendants'  agent,  and  received  an  injury  in 
such  work,  a  conversation  between  such  agent  and  the  plaintiff 
is  admissible  in  an  action  for  damages  for  such  injury,     p.  535. 
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Flickner  v,  Lambert — 36  Ind.  App.  524. 
From  Warrick  Circuit  Court;  E.  M.  Swan,  Judge. 

Action  by  Arthur  Lambert  against  Arthur  L.  Flickner 
and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed, 

Ireland  &  Reister,  for  appellants. 
Spencer  &  Brill,  for  appellee. 

CoMSTOCK,  C.  J. — Appellants  were  engaged  as  partners 
in  the  manufacture  and  sale  of  harness,  collars,  etc.  While 
in  their  employ,  appellee,  who  was  plaintiff  below,  received 
injuries  resulting  in  the  loss  of  his  right  hand  and  part  of 
his  right  arm.  The  complaint  alleges  that  said  injuries 
were  due  to  the  negligence  of  the  appellants. 

As  filed,  the  complaint  was  in  three  paragraphs.  A 
demurrer  was  sustained  to  the  first.  The  second  proceeds 
upon  the  theory  that  appellee  was  at  the  time  of  his  in- 
jury, by  reason  of  his  youth  and  inexperience,  wholly  ig- 
norant of  the  dangers  incident  to  the  use  of  the  steam 
cutter  upon  which  he  was  set  to  work  by  appellants;  that 
it  was  the  duty  of  appellants  to  instruct  him  how  to  operate 
said  cutter;  that  they  neglected  this  duty,  and  by  reason 
thereof  he  received  the  injury  for  which  he  sues. 

The  third  paragraph  contains  substantially  the  aver- 
ments set  out  in  the  second  paragraph,  and  alleges,  in  ad- 
dition, that  the  cutter  was  operated  in  a  basement  of  appel- 
lants' factory,  which  appellants  carelessly  and  negligently 
failed  to  light ;  that  they  failed  to  maintain  suflScient  open- 
ings or  windows  therein  to  admit  sufiicient  light  by  which 
appellee  could  work  in  safety;  that  the  operation  of  the 
cutters  caused  very  heavy  dust  to  rise  in  said  basement,  and 
that  the  dust  increased  the  darkness  of  said  basement;  tliat 
by  reason  of  said  darkness  the  hazard  of  operating  said 
cutter  was  increased,  etc. 

The  cause  was  put  at  issue  by  general  denial.  The  jury 
returned  a  verdict  for  appellee  for  $1,500,  and  with  the 
verdict,  answers  to  interrogatories.     Over  appellants'  mo- 
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tions  for  judgment  on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict  and  for  a  new  trial,  the 
court  rendered  judgment  in  favor  of  appellee  for  the 
amount  of  the  verdict. 

The  errors  assigned,  question  the  sufficiency  of  each  of 
said  paragraphs  of  complaint,  the  action  of  the  court  in 
overruling  appellants'  motion  for  judgment  on  the  answers 
to  interrogatories,  and  in  overruling  the  motion  for  a  new 

trial. 
1.         No  objections  are  pointed  out  to  the  complaint. 

The  assignment  of  error  is  waived. 

Did  the  court  err  in  overruling  appellants'  motion  for 

judgment  on  the  answers  to  interrogatories  ?    Appellee  was 

a  boy  eighteen  years  of  age,  employed  by  appellants  through 

their  superintendent,  Harry  Keelor,  to  run  a  machine  used 

to  cut  straw  into  lengths  of feet  or  more,  known  and 

designated  throughout  the  case  as  the  "long  straw  cutter," 
or  "hand  cutter,"  and  run  by  hand.  Said  Keelor  at  the 
time  appellee  was  employed  fully  instructed  him  in  the  safe 
and  proper  manner  in  which  such  hand  cutter  should  be 
operated.  Appellee  was  not  injured  by  operating  the  ma- 
chine which  he  was  employed  to  operate,  but  was  hurt  on 
a  machine  run  by  steam,  and  known  as  the  "short  straw 
cutter,"  or  "Hocking  Valley  Cutter  No.  11,"  or,  as  it  was 
called  by  the  appellee,  "Ohio  Valley  feed  cutter."  In 
answer  to  interrogatories  the  jury  finds  specially  that  the 
plaintiff  at  the  time  of  his  injury  was  about  eighteen  years 
of  age;  that  he  was  not  engaged  in  running  the  hand  ma- 
chine at  the  time  of  his  injury,  but  was  running  the  short 
straw  cutter,  operated  by  steam;  that  he  was  ordered 
by  James  Earner  to  work  on  said  short  straw  cutter;  that 
said  machine  could  not  be  stopped  suddenly;  that  it  was 
hot  necessary  to  use  a  paddle  in  feeding  straw  into  said 
cutter,  nor  for  the  appellee  to  put  his  fingers  at  or  near 
the  rollers  in  said  cutter.     In  answer  to  the  following  ques- 
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tion,  "How  near  the  rollers  is  one  required  to  put  liis 
fingers  to  feed  said  cutter  No.  11?"  the  jury  answered, 
"We  can  not  tell."  The  jury  further  finds  from  the  evi- 
dence that  the  plaintiff  knew,  without  any  warning  or  in- 
struction,  that  his  hand  would  be  cut  if  he  should  get  it 
in  the  rollers  or  knives  of  said  cutter ;  that  on  the  morning 
of  the  injury  plaintiff  was  putting  his  hand  into  said  cutter 
No.  11,  near  the  feed-rollers,  and  that  Bradshaw  cautioned 
him  about  it;  that  plaintiff  knew,  or  should  have  known 
by  the  exercise  of  ordinary  care,  without  having  his  atten- 
tion drawn  to  it,  or  without  warning  or  instruction,  that 
it  was  dangerous  to  put  his  hand  at  or  near  the  feed-rollers 
in  said  cutter  No.  11 ;  that  with  proper  instruction  the  in- 
jury which  plaintiff  received  could  have  been  avoided  by 
him  if  he  had  exercised  ordinary  vigilance.  The  cause  of 
the  injury  to  plaintiff  was  the  failure  to  warn  and  instruct 
him,  and  insufficient  light.  The  plaintiff  knew,  without 
any  warning  or  instruction,  that  it  was  dangerous  to  put 
his  hand  against  the  rollers  of  the  machine  known  as  cutter 
No.  11.  He  knew  without  being  told  that  the  place  where 
he  was  at  work  was  dark.  He  was  employed  to  run  the 
machine  known  as  the  "hand  cutter,"  used  to  cut  long 
straw.  The  defendants,  or  their  foreman,  ordered  the 
plaintiff  to  change  from  the  hand  machine  used  to  cut 
long  straw  to  the  machine  known  as  Hocking  Valley  Cut- 
ter No.  11.  James  Bamer,  through  Webber's  orders,  told 
the  plaintiff  to  change  from  the  long  straw  cutter  to  cutter 
No.  11. 

Appellants  insist  that  the  court  erred  in  refusing  judg- 
ment in  their  favor,  because,  as  they  claim,  said  answers 
show:  (1)  that  appellee  assumed  the  risks  incurred;  (2) 
that  he  was  guilty  of  contributory  negligence.  If  either 
of  these  claims  can  be  maintained,  the  court  erred  in  de- 
nying said  motion.  The  general  verdict  finds  against  ap- 
pellants upon  both  of  said  propositions. 
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Answers  to  interrogatories  prevail  over  a  general  vet- 
diet  only  when  they  are  in  irreconcilable  conflict  therewith. 
This  conflict  must  be  apparent  upon  the  face  of  the 

2.  record  beyond  the  possibility  of  being  removed  by 
any  evidence  legitimately  admissible  under  the  is- 
sues. Rhodius  V.  Johnson  (1900),  24  Ind.  App.  401,  and 
cases  cited.  In  answer  to  interrogatory  eleven,  the  jury 
said  that  they  believed  from  the  evidence  that  the  plain- 
tiff knew,  without  any  warning  or  instructions,  that  his 
hand  or  fingers  would  be  cut  off  if  he  got  them  in  the 
rollers  or  knives  of  said  cutter  No.  11 ;  in  answer  to  in- 
terrogatory twelve,  that  the  evidence  showed  that  Brad- 
shaw,  on  the  morning  of  the  injury,  cautioned  the  plaintiff 
against  putting  his  hand  into  said  cutter  No.  11;  in  an- 
swer to  interrogatory  thirteen,  that  with  ordinary  care  the 
plaintiff  knew,  or  should  have  known,  without  having  his 
attention  drawn  to  it,  or  without  warning  or.  instruction, 
that  it  was  dangerous  to  put  his  hand  at  or  near  the  feed- 
rollers  of  said  cutter  No.  11 ;  in  answer  to  interrogatory 
fourteen,  that  with  proper  instructions  the  injury  which 
plaintiff  received  could  have  been  avoided  if  he  had  exer- 
cised ordinary  vigilance;  in  answer  to  interrogatory  six- 
teen, that  the  plaintiff  knew  without  any  warning  or  instruc- 
tion that  it  was  dangerous  to  put  his  hands  against  the 
rollers  of  the  machine  known  as  cutter  No.  11.  In  answer 
to  interrogatory  eighteen,  they  found  that  the  injury  to  the 
plaintiff  was  due  to  the  failure  of  the  defendant  to  instruct 
the  plaintiff,  and  the  insufficient  light;  in  answer  to  in- 
terrogatory twenty,  that  he  knew  without  being  told  that 
the  place  where  he  was  at  work  was  dark. 

There  is  an  apparent  ambiguity  between  the  an- 

3.  swers  to  interrogatories  thirteen  and  fourteen.     In- 
consistent answers  to  interrogatories  neutralize  one 

another,  and  the  finding  of  the  general  verdict  prevails. 
Appellee  testified  that  he  had  never  seen  the  knives  or 

Vol.  36—34 
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the  rollers  in  the  machine ;  did  not  know  how  many  knives 
there  were,  nor  how  many  rollers;  did  not  know 

4.  that  there  were  teeth  on  the  rollers ;  he  told  Keelor, 
who  employed  him,   that  he  knew  nothing  about 

machinery;  that  he  was  never  instructed  by  any  one  how 
to  run  the  machine ;  had  never  started  nor  stopped  the  ma- 
chine ;  his  only  experience  with  it  was  for  a  brief  time  the 
Saturday  before  he  was  hurt;  the  room  was  dimly  lighted, 
and  the  air  so  full  of  dust  that  it  Was  necessary  for  those 
at  work  in  the  room  to  wear  a  wet  sponge  over  the  mouth 
and  nostrils  for  protection  in  breathing.  These  are  facts 
to  be  considered  in  determining  whether  the  conflict  alleged 
between  the  general  verdict  and  the  answers  to  interrog- 
atories is  irreconcilable.  The  answer  to  interrogatory  thir- 
teen clearly  indicates,  too,  that  the  jury  meant  to  say  that 
the  exercise  of  ordinary  care  and  vigilance,  following 
proper  instructions,  would  have  prevented  the  acci- 

5.  dent.  The  answer  to  interrogatory  twelve  mani- 
festly means  that  Bradshaw  testified  that  he  cau- 
tioned the  plaintiff.  In  considering  these  answers  with  a 
view  to  passing  upon  the  alleged  conflict,  it  is  proper  to 
note  that  appellee  denied  that  he  had  been  cautioned  by 
any  one. 

The  answers  show  also  that  appellee  was  employed  to 

work  upon  a  machine  operated  by  hand,  not  upon  the  one 

by  which  he  was  injured,   and  he  was  instructed 

6.  with  reference  thereto.     He  will  not  be  held  to  have 
assumed   the  risks   incident   to    the    operation    of 

another  machine  which  he  had  not  been  employed  to  op- 
erate, and  concerning  which  he  had  received  no  instruc- 
tions. ^'The  fact  that  appellee  might,  by  the  use  of  his 
eyesight,  have  seen  that  the  work  was  dangerous,  or  that 
he,  by  the  use  of  his  reasoning  faculties,  might  have  real- 
ized and  avoided  the  danger  which  he  was  incurring,  is 
not  sufiicient,  under  the  circumstances,  to  enable  the  court 
to  say,  as  a  matter  of  law,  that  appellee  was  guilty  of  con- 
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tributory  negligence.  This  was  a  question  for  the  jury  to 
determine  from  all  the  facts  and  circumstances  in  the  case." 
Haynes,  Spencer  &  Go.  v.  Erk  (1893),  6  Ind.  App.  332, 
336. 

The  first  reason  set  out  in  the  motion  for  a  new  trial 

is  that  the  court  erred  in  permitting  John  W.   Spencer, 

attorney  for  the  plaintiff,  to  instruct  the  jury  in 

7.     his  argument  as  to  what  answers  they  should  make 

to  the  interrogatories   propoimded   to   them.      The 

statements  are  not  set  out,  nor  are  we  pointed  to  any  part  of 

the   record  where  they  may  be  found.     Presumably   the 

question  was  not  saved. 

That  the  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence  and  is  contrary  to  law  are  next  in  order  in  the 
reasons  for  a  new  trial. 

The  undisputed  evidence  shows  that  the  appellee  was 
employed  by  appellants  to  work  in  their  factory  on  a  straw 
cutter  operated  by  hand,  and  instructed  as  to  the  manner 
of  operating  and  working  the  same;  that  he  was  changed 
from  such  machine  so  operated  by  hand  and  put  to  work 
upon  the  one  on  which  he  received  his  injury,  and  which 
was  operated  by  steam,  and  that  while  so  operating  said 
machine  he  received  the  injury  for  which  he  sues;  that  he 
was  wholly  inexperienced  and  without  any  knowledge  as 
to  machinery,  up  to  the  time  of  his  employment  by  appel- 
lants,  as  appellants  knew.  There  is  evidence  that  he  re- 
ceived no  instructions  or  warning  as  to  the  dangers  attend- 
ing the  operation  of  the  steam  cutter,  and  that  he  had  no 
knowledge  of  the  situation  of  the  knives  and  rollers  by 
which  the  straw  was  cut;  that  the  knives  and  rollers  were 
covered. 

This  steam  cutter  was  operated  not  more  than  once  or 
twice  a  week,  and  then  only  for  a  period  of  time  lasting 
from  one-half  hour  to  one  hour.  Appellants  did  not  give 
personal  attention  and  supervision  to  the  different  floors 
of  their  factory  and  persons  employed  therein,  but  delegated 
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that  authority  to  different  agents.  In  the  conduct  of  their 
business  they  had  a  foreman  or  boss  on  each  floor  of  their 
factory.  In  addition  to  these  floor  foremen  or  bosses,  one 
Harry  Keelor  had  general  charge  of  the  machine  men  on 
the  floors  of  the  entire  building.  Keelor  was  not  in  the 
cellar  more  than  half  of  the  time,  and  he  had  no  particular 
work  to  do  in  the  cellar  except  to  boss  the  boys  and  look 
after  the  machines  there  employed.  James  Earner,  who 
was  in  the  employ  of  these  appellants  in  the  basement 
of  tne  factory,  was  running  a  machine  known  as  the  "rim- 
mer."  The  steam  cutter  was  also  situated  in  the  basement, 
and  it  was  the  duty  of  said  Earner,  when  it  became  neces- 
sary to  cut  short  straw,  or  run  this  steam  cutter,  to  stop 
his  work  at  the  rimmer  and  feed  the  straw  into  this  cutter. 
It  required  the  assistance  of  two  boys  when  tliis  steam 
cutter  was  operated  and  fed  by  said  Earner.  There  being 
no  boys  in  the  basement  except  the  one  operating  the  hand 
cutter,  which  was  this  appellee,  notice  would  be  sent  to  one 
of  the  upper  floors  for  the  additional  boy.  At  the  time  this 
steam  cutter  was  being  operated  the  duties  of  these  boys  in 
assisting  said  Earner  were  for  one  to  throw  the  straw  into 
the  hopper  of  the  steam  cutter  while  Earner  fed  it  into  the 
machine,  and  the  other  to  remove  the  short  straw  coming 
from  this  machine. 

It  appears  from  evidence  that  Earner  was  behind  witli 
his  work  on  the  rimmer,  and,  for  the  purpose  of  making  up 
his  lost  time,  he  directed  appellee  and  two  other  boys, 
Albert  Deitrick  and  Frank  Eradshaw,  to  cut  short  straw, 
which  was  done  by  the  appellee  and  boys  named. 
There  was  evidence  that  short  straw^  w^as  to  be  cut  when  it 
was  needed  in  the  business,  and  this  without  reference  to 
the  presence  of  Keelor.  Keelor  testified  he  knew  they 
would  cut  short  straw  the  morning  of  appellee's  injury, 
and  he  knew  that  Webber  had  been  in  the  habit  of  calling 
boys  down  stairs  and  setting  them  to  work  on  the  hand 
cutter  ever  since  he  had  been  there,  about  five  years.     He 
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testified  he  had  the  privilege  of  doing  it.  Knowing  this, 
Keelor  left  the  establishment  of  the  appellants.  Appellee 
had  been  told  by  Keelor  to  mind  Webber  when  he  (Keelor) 
was  away. 

The  nature  of  the  work  required  those  who  worked  about 
the  steam  cutter  to  wear  a  wet  sponge  over  their  mouths 
and  nostrils  to  prevent  the  dust  that  arose  from  the  same 
from  stifling  them.  The  place  in  which  appellee  was  re- 
quired to  stand  was  so  narrow  that  he  had  barely  room  to 
stand  between  the  machine  and  the  belt  that  run  the  same 
at  his  back.  The  place  was  insufficiently  lighted.  Webber 
told  Earner  to  put  some  one  to  cutting  short  straw.  Web- 
ber knew  Earner  was  behind  with  his  work.  Earner  re- 
quired appellee  to  feed  the  machine.  Webber  said:  "Send 
some  one  down  to  cut  short  straw."  He  said  he  wanted 
more  boys  to  cut  short  straw.  While  the  machine  was 
running,  and  appellee  was  standing  right  where  he  stood 
when  he  fed  it — one  of  the  boys  had  gone  for  water — 
Keelor  looked  at  appellee  but  did  not  say  anything  to  him. 
He  was  not  at  that  particular  time  feeding  the  machine. 
There  is  a  little  conflict  in  the  evidence.  Where  it  occurs 
it  is  passed  upon  by  the  jury.  Appellee  assumed  no  risk 
outside  of  the  contract  of  his  employment.  Pittsburgh, 
etc.,  R,  Co.  V.  Adams  (1886),  105  Ind.  151. 

Appellants  earnestly  contend  that  if  the  injury  to  appel- 
lee was  due  to  his  inexperience  and  ignorance,  and  because 
of  want  of  instructions,  still  the  failure  to  instruct 

8.  was  the  fault  of  a  fellow  servant,  for  which  appel- 
lants are  not  liable.     It  is  thoroughly  settled  in  this 

State  that  the  master  is  not  liable  for  the  injury  of  an 

employe  occasioned  by  the  negligence  of  a  fellow  servant. 

It  does  not  necessarily  follow  that  the  appellants  are  not 

liable  upon  the  facts  presented  by  the  record.     It  is 

9.  the  duty  of  the  master  properly  to  instruct  a  young 
and  inexperienced  servant  when  put  to  work  with 

dangerous  machinery.     There  is  no  escape  from  this  duty 
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but  by  its  discharge.     The  name  or  rank  of  the  person  to 
whom  this  duty  is  assigned  is  not  material.     His  negli- 
gence is  the  negligence  of  the  master.     Keelor  was 
10.     general  manager.     He  was  in  charge  of  the  room 
in  which  appellee  worked.    He  had  directed  appellee 
to  "mind"  Philip  Webber  in  his  (Keelor's)  absence.     In 
the  absence  of  Keelor,  Webber  directed  appellee,  through 
Earner,  to  work  upon  the  machine  by  which  he  was  in- 
jured.    Keelor,  without  any  attempt  to  instruct  appellee, 
saw  him  just  before  he  was  injured,  under  circumstances 
from  which  the  jury  might  infer  that  Keelor  knew  appellee 
was  about  to  engage  in  running  the  machine. 

Keelor  was  the  representative  of  the  appellants,  and  in 
the  room  in  which  appellee  worked  he  could  confer  author- 
ity both  directly  and  indirectly.  According  to  the  testi- 
mony of  appellee  he  conferred  authority  directly  upon 
Webber.  lie  indirectly  conferred  authority  by  knowingly 
allowing  Webber  to  exercise  authority  and  making  no  objec- 
tion thereto.  At  least  three  persons  were  necessary  prop- 
erly to  operate  this  machine.  Upon  the  occasion  of  appel- 
lee's injury  they  were  procured  in  the  way  customary  in 
the  factory,  and  in  a  way  known  to  Keelor.  Appellants' 
work  was  being  done  in  the  ordinary  manner.  Appellee 
was  called  and  assigned  to  the  machine  to  forward  the 
master's  work.  Patnode  v.  Warren  Cotton  Mills  (1892), 
157  Mass.  283,  32  X.  E.  161,  34  Am.  St.  275,  is  a  case  in 
which  the  facts  are  very  similar  to  those  in  this  case,  and 
tlie  principle  involved  is  the  same.  Under  the  facts  dis- 
closed by  the.  record,  the  rights  of  appellee  are  not  deter- 
mined by  those  of  an  employe  injured  by  the  negligence  of 
a  fellow  servant.  Hodges  v.  Standard  Wheel  Co.  (1899), 
152  Ind.  680,  is  not  in  conflict  with  the  Massachusetts 
case  cited. 

Whether  the  dangers  of  the  work  were  extraordinary, 
and  the  employe  had  had  sufficient  opportunity  to  become 
familiar  with  them,  or  had  been  instructed  by  some  one 
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other  than  appellants;  whether  the  danger  was  open  and 
obvious  and  assumed  by  appellee;  whether,  if  he  did  not 
observe  the  danger,  he  ought  to  have  done  so,  regarding 
his  age  and  inexperience,  and  other  kindred  questions  pre 
sented  by  the  appellants  are  all  passed  upon  by  the  jury. 
It  is  claimed  that  in  instruction  six,  given  by  the  court 
of  its  own  motion,  the  court  separates  the  two  elements  of 
negligence  alleged  in  such  paragraph.     The  gist,  or 

11.  theory,  of  such  instruction  was  contained  in  what 
it  said  in  reference  to  the  failure  of  appellant  to 

instruct  appellee.     It  could  not  have  misled  the  jury. 

Instruction  eleven,  complained  of,  reads  as  follows :   "If 

the  jury  find  from  a  preponderance  of  the  evidence  that  he 

[meaning  Webber]   was  the  foreman  and  superin- 

12.  tendent  of  the  persons  who  worked  in  the  basement, 
in  the  absence  of  Keelor,  who  had  authority  from 

the  defendants  to  place  the  hands  at  work,  and  that  he 
acted  therein  with  authority  from  the  defendants,  or  with 
iheir  knowledge  or  consent,  then  his  negligence,  if  any, 
while  so  acting,  would  be*the  negligence  of  the  defendants." 
It  is  objected  to  this  that  it  is  erroneous  because  one  may 
have  authority  to  put  men  at  work  at  a  certain  place  but 
that  authority  would  not  clothe  him  with  the  duties  of  a 
common  employer.  This  instruction  should  be  read  in 
connection  with  other  instructions  given,  and  especially 
the  eight,  ninth  and  tenth.  The  jury  were  repeatedly  told 
that  before  they  could  find  for  the  plaintiff,  they  must  find 
that  Webber  had  authority  from  the  appellants  to  set  ap- 
pellee at  work  at  the  steam  cutter. 

Instruction  twenty-one,  objected  to,  was  fairly  war- 
ranted by  the  evidence  and  the  complaint. 

It  is  claimed  that  the  court  erred  in  permitting  Bamer 

and  the  appellee  to  testify  to  what  each  said  to  the  other 

upon  the  occasion  of  appellee's  being  put  to  work 

13.  with  the  steam  cutter  in  the  absence  of  appellants 
or  any  authorized  agent.     The  evidence  was  prop- 
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erly  admitted  upon  the  theory  that  Bamer  was  the  instru- 
ment and  mouthpiece  of  the  appellants,  which  theory  was 
fairly  supported  by  the  evidence. 

The  complaint  is  framed  upon  the  theory  that  appellee, 
young,  ignorant  and  inexperienced,  was  put  to  work  upon 
a  dangerous  machine  without  any  instruction,  and  for 
want  of  such  instruction,  without  fault  of  his,  he  was  in- 
jured. The  cause  was  fairly  tried  upon  this  theory,  and 
we  find  no  error  for  which  the  judgment  should  be  reversed. 

Affirmed. 


Harrington  v.  Harrington. 

[No.  5,514.     Filed  November  17,  1905.] 

Trial.  —  Divorce.  —  Temporary,  —  Croaa-Complaint  for  Absolute 
Divorce. — Motion  to  Strike  Out. — ^Where  plaintiff  files  a  suit  for 
a  limited  divorce  under  the  act  of  1903  (Acts  1903,  p.  114)  the 
defendant  has  the  rig^ht  to  file  a  cross-complaint  for  an  abso- 
lute divorce,  and  where  a  motion  to  strike  out  same  is  sustained, 
the  decision  will  be  reversed. 

From    Superior    Court   of   Marion    County    (66,724) ; 
Vinson  Carter j  Judge. 

Suit  by  Kate  Harrington  against  Thomas  Harrington. 
From  a  decree  for  plaintiff,  defendant  appeals.     Reversed. 

Hefron  &  Harrington,  for  appellant. 
Harvey,  Pickens,  Cox  &  Kahn  and  Henry,  Crane  & 
Miller,  for  appellee. 

Wiley,  C.  J. — Appellee  brought  this  suit  against  appel- 
lant for  "a  separation  from  bed  and  board  for  a  limited 
time,"  under  the  act  approved  February  28,  1903  (Acts 
1903,  p.  114).  Appellant  filed  a  cross-complaint,  and 
also  an  answer  in  denial  to  appellee's  complaint  Upon 
appellee's  motion  in  writing  the  trial  court  struck  from  the 
files  the  cross-complaint.  The  reason  assigned  in  said  mo- 
tion was  that  "said  cross-complaint  and  the  filing  thereof 
in  this  action  is  wholly  unauthorized  by  law."     Upon  the 
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issue  joined  by  appellee's  complaint,  and  the  answer  in 
denial,  the  cause  was  submitted  to  the  court,  resulting  in 
a  finding  and  decree  for  appellee.  In  her  complaint  ap- 
pellee asked  for  alimony,  and  the  court  allowed  her  the  sum 
of  $1,000.  The  order  of  the  court  was  that  the  parties 
'T)e  separated  from  bed  and  board  for  a  period  of  two 
years,"  and  that  the  appellant  pay  to  appellee  the  simi  of 
$1,000  as  and  for  alimony. 

Appellant  moved  for  a  new  trial  upon  two  grounds:  (1) 
Because  the  court  erred  in  sustaining  the  motion  to  strike 
out  the  cross-complaint;  and  (2)  because  the  decision  of 
the  trial  court  is  not  sustained  by  sufficient  evidence.  This 
motion  was  overruled.  Striking  out  the  cross-complaint 
and  overruling  the  motion  for  a  new  trial  are  assigned  as 
errors. 

The  first  question  discussed  by  counsel  relates  to  the 
action  of  the  court  in  striking  out  appellant's  cross-com- 
plaint It  is  contended  by  appellee  that  the  filing  of  a 
'cross-petition  for  an  absolute  divorce  is  not  authorized  by 
the  act  of  1903,  supra;  that  the  power  to  grant  divorce  is 
of  statutory,  and  not  of  common-law  origin;  and  that  the 
appellant  had  no  common-law  right  to  file  a  cross-complaint. 
Section  three  of  said  act  is  as  follows:  "This  act  is  not 
intended  to  and  shall  not  repeal  or  affect  any  existing 
law  as  to  granting  absolute  divorces,  and  the  obtaining  of 
a  temporary  separation  under  this  law  shall  not  be  a  bar 
to  the  entering  of  a  suit  for  absolute  divorce  by  either 
party,"  etc.  Section  four  is  as  follows:  "In  granting 
separation  from  bed  and  board  for  a  limited  time,  the  same 
length  of  residence  and  proof  thereof,  and  the  practice  and 
proceedings  of  the  court  shall  be  the  same  as  in  cases  of 
absolute  divorce."  Under  section  three  it  is  clearly  mani- 
fest that,  where  a  temporary  separation  has  been  decreed, 
such  decree  is  not  a  bar  to  a  suit  for  an  absolute  divorce 
by  either  party.  It  necessarily  follows  that  at  any  time 
after  the  decree  in  this  case  either  party  had  the  right  to 
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bring  his  or  her  action  for  an  absolute  divorce.  It  is  true 
that  aside  from  the  divorce  statute  there  is  no  statutory 
provision  for  filing  a  cross-complaint  or  petition.  While 
the  code  generally  does  not  provide  for  a  cross-complaint, 
the  chancery  practice  of  determining  the  rights  of  con- 
tending parties  has  long  been  recognized  by  our  decisions; 
and  in  such  cases  the  rule  of  pleading  and  the  practice  in 
chancery  courts,  as  modified  by  the  spirit  of  the  code, 
govern.     Heaton  v.  Lynch  (1894),  11  Ind.  App.  408. 

Section  1052  Burns  1901,  §1040  R.  S.  1881,  specific- 
ally provides  that  a  defendant  in  a  divorce  suit  may  file  a 
cross-complaint  for  divorce.  It  is  expressly  provided  by 
section  three  of  the  act  of  1903,  supra,  that  such  act  does 
not  repeal  or  affect  any  existing  law  as  to  granting  absolute 
divorces.  It  is  almost  a  waste  of  time  even  to  refer  to  the 
familiar  rule  that  both  law  and  equity  favor  the  settlement 
and  adjudication  of  all  controversies  germane  to  the  sub- 
ject-matter in  a  single  proceeding  between  litigants.  There 
is  no  provision  of  the  act  of  1903,  supra,  which  prohibits,' 
either  expressly  or  impliedly,  the  filing  of  a  cross-complaint 
for  an  absolute  divorce  in  a  suit  for  temporary  separation. 
We  know  of  no  statute,  rule  of  practice,  or  reason  by  which 
this  can  not  be  done.  It  is  certainly  germane  to  the  ques- 
tion involved,  and  where  a  defendant  in  such  a  case  applies 
to  the  court  by  cross-bill  for  an  absolute  divorce,  and  brings 
himself  within  the  provisions  of  the  statute  under  which 
such  divorce  may  be  granted,  the  issue  thus  presented  is 
entitled  to  be  submitted  to  the  court  for  decision.  We  are 
clearly  of  the  opinion  that  it  was  error  to  strike  out  appel- 
lant's cross-complaint.  As  the  judgment  must  be  reversed 
for  this  reason,  the  questions  presented  and  discussed  under 
the  motion  for  a  new  trial  are  left  undecided. 

Judgment  reversed,  and  the  trial  court  is  directed  to 
grant  a  new  trial,  to  overrule  appellee's  motion  to  strike 
out  the  cross-complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
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EiTCHEY  V.  McKay  et.  al. 

[No.  5,426.     Filed  October  5,  1905.     Mandate  modified  and  re- 
hearing^ denied  November  17,  1905.]   ' 

1.  Judgment.  —  Liens. — Decedents*  Estates. — Sales. — Heirs. — A 
personal  judgment  against  an  heir  is  not  a  lien  upon  his  interest 
in  the  personal  estate  of  a  decedent  in  the  hands  of  an  adminis- 
trator, and  an  assignment  of  such  heir's  interest  therein  vests 
his  title  in  his  assignee,    p.  542. 

2.  Fraudulent  Conveyances.  —  Gifts. — Presumption. — Trial. — 
Decree. — The  transfer  of  property  by  a  debtor  can  not  be  con- 
sidered fraudulent  merely  because  it  is  without  consideration, 
and  a  finding  that  such  transfer  was  for  a  fraudulent  purpose, 
without  a  finding  that  such  debtor  did  not  have  sufficient  prop-' 
erty  remaining  with  which  to  pay  his  debts,  does  not  entitle  the 
debtor  to  a  decree  setting  such  conveyance  aside,    p.  542. 

3.  Appeal  and  Error. — Reversal. — Retidering  Judgment. — Grant- 
ing New  Trial. — Special  Findings. — Where  the  special  findings 
technically  entitle  appellant  to  judgment,  but  the  interests  of 
justice  will  be  subserved  by  the  granting  of  a  new  trial,  the 
mandate  directing  judgment  will  be  modified  and  a  new  trial 
granted,    p.  543. 

From  Johnson  Circuit  Court;  W.  J.  Buckingham, 
Judge. 

Petition  by  Lawrence  E.  Ritchey  against  Louise  N.  Mc- 
Kay and  others.  From  a  decree  against  petitioner,  he 
appeals.     Reversed. 

W.  A.  Johnson  and  L.  E.  Ritchey,  for  appellant. 
Deupree  &  Slack,  for  appellees. 

CoMSTOCK,  J. — Appellant,  as  the  assignee  of  a  distrib- 
utee, petitioned  in  the  court  below,  under  the  decedents' 
estates  act,  for  the  recoverj'^  of  said  distributee's  share  of 
the  estate  of  Sallie  E.  Ritchey,  deceased.  The  appellee 
Anderson  Carriage  Company  was  made  a  party  because  it 
claimed  to  have  an  interest  in  the  sum  claimed  by  the  peti- 
tioner. There  were  other  parties,  but  the  issues  were 
formed  by  the  amended  petition,  the  answer  of  the  Ander- 
son Carriage  Company  thereto,  and  the  reply  of  appellant. 
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Such  proceedings  were  had  in  the  premises  that  a  trial  was 
had  by  the  court,  and  special  findings  made,  conclusions 
of  law  stated  thereon,  and  judgment  rendered  in  favor  of 
appellee  Anderson  Carriage  Company. 

There  are  a  number  of  specifications  of  error.  We  deem 
it  necessary  to  consider  only  one,  namely :  That  the  court 
erred  in  its  conclusions  of  law,  and  each  of  them,  on  the 
special  finding  of  facts. 

The  findings  are,  so  far  as  they  concern  the  appellant 
and  appellee  carriage  company,  as  follows:  (1)  On  the 
8th  day  of  September,  1899,  Sallie  E.  Ritchey  departed 
this  life,  intestate,  in  Johnson  county,  Indiana,  leaving  as 
her  only  heirs  at  law  the  petitioner  herein,  Lawrence  E. 
Ritchey,  Louise  N.  McKay  and  Georgia  N.  Eccles  (who 
departed  this  life  since  the  death  of  said  Sallie  E.  Ritchey, 
leaving  as  her  only  heirs  at  law  [naming  them]  and  also 
her  husband,  the  defendant  Lawrence  P.  Ritchey.  (2)  On 
the  6th  day  of  January,  1901,  William  D.  Whitesides  was 
duly  appointed  administrator  by  this  court  of  the  estate  of 
Sallie  E.  Ritchey,  deceased,  and  qualified  as  such  adminis- 
trator. (3)  All  the  personal  assets  of  said  estate  that  ever 
came  into  the  hands  of  said  administrator  was  one  certain 
promissory  note,  dated  November  6,  1897,  due  one  year 
after  date,  for  the  sum  of  $1,000,  with  eight  per  cent 
interest  from  date,  and  executed  by  said  Lawrence  E. 
Ritchey  in  favor  of  said  Sallie  E.  Ritchey.  (4)  Said  ad- 
ministrator on  the  26th  day  of  June,  1902,  realized  on  said 
note  for  said  trust  the  sum  of  $1,320,  the  same  being  the 

principal  and  interest  of  said  note.     (5)    That  on  the 

day  of  June,  1902,  said  administrator  filed  in  this  court 
his  only  and  final  report  of  his  said  trust,  in  which  he 
charged  himself  with  said  sum  of  $1,320  realized  as  afore- 
said, being  the  only  assets  reported  and  received  by  him 
belonging  to  said  trust.  After  paying  all  liabilities,  ex- 
penses and  costs  of  said  trust  said  administrator  reported 
a  balance  of  $516.52  for  distribution  among  the  lawful 
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heirs  of  said  Sallie  E.  Ritchey,  deceased,  which  sum  of 
$516.52,  upon  the  filing  of  said  final  report,  said  adminis- 
trator paid  to  the  clerk  of  this  court,  and  said  final  report 
was  duly  approved  by  this  court  on  the  24th  day  of  Janu- 
ary, 1903,  and  said  administrator  discharged.  (6)  Law- 
rence P.  Ritchey,  as  the  husband  and  heir  of  Sallie  E. 
Ritchey,  deceased,  would  be  entitled  to  one-third  of  said 
sum  of  $516.52  for  distribution,  or  the  sum  of  $172.17. 
(7)  The  defendant  Lawrence  P.  Ritchey,  in  the  name  and 
style  of  L.  P.  Ritchey,  after  the  death  of  said  Sallie  E. 
Ritchey,  and  before  the  appointment  of  said  administrator, 
executed  to  said  petitioner  herein,  Lawrence  E.  Ritchey, 
the  following  contract  of  assignment,  to  wit:  "Nashville, 
Indiana,  November  7,  1900.  In  consideration  of  the  sur- 
render to  me  by  L.  E.  Ritchey,  of  Johnson  county,  Indi- 
ana, of  a  certain  promissory  note  given  by  me  to  said  L.  E. 
Ritchey  in  the  sum  of  $200,  dated  December  25,  1876, 
and  drawing  interest  at  the  rate  of  ten  per  cent  per  annimi, 
and  the  further  consideration  of  attorneys'  fees  agreed  by 
me  to  be  paid  to  said  Ritchey,  I  hereby  assign  all  my  right 
title  and  interest  in  and  to  a  certain  promissory  note  given 
by  said  L.  E.  Ritchey  to  his  mother,  Sallie  E.  Ritchey, 
now  deceased,  in  the  sum  of  $1,000,  and  dated  about  Sep- 
tember 11,  1897,  which  note  was  by  me  placed  in  pos- 
session of  Lizzie  Ritchey  about  October  15,  1899,  to  be 
held  by  her  until  the  estate  of  said  Sallie  E.  Ritchey  was 
settled  and  note  settled,  and  also  the  undivided  one-third 
of  all  other  personal  property  of  said  Sallie  E.  Ritchey  now 
belonging  to  me  as  her  husband.  L.  P.  Ritchey."  (8)  The 
$1,000  note  mentioned  in  said  assignment  is  the  same  note 
that  said  administrator  took  possession  of  and  received 
thereon  said  sum  of  $1,320  as  the  only  assets  of  said  estate. 
(9)  The  defendant  Anderson  Carriage  Company  is  a  cor- 
poration duly  organized  and  doing  business  in  the  state  of 
Michigan,  and  on  the  19th  day  of  June,  1900,  obtained  a 
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judgment  in  this  court  against  said  defendant  Lawrence  P. 
Ritchey  in  the  sum  of  $464.80,  which  judgment  is  wholly 
unpaid.  (10)  There  was  no  valuable  consideration  passed 
from  the  petitioner  herein,  Lawrence  E.  Ritchey,  to  the 
defendant  Lawrence  P.  Ritchey  for  said  contract  of  assign- 
ment. (11)  Said  assignment  was  a  fraudulent  agreement, 
with  no  valuable  consideration  therefor,  entered  into  be- 
tween the  petitioner,  Lawrence  E.  Ritchey,  and  the  defend- 
ant Lawrence  P.  Ritchey  to  keep  the  defendant  Anderson 
Carriage  Company  from  collecting  said  judgment  held  by 
said  Anderson  Carriage  Company  against  said  defendant 
Lawrence  P.  Ritchey,  and  that  said  assignment  is  fraudu- 
lent, null  and  void,  and  without  any  legal  force  and  effect 
whatever. 

As  conclusions  of  law  the  court  stated:  (1)  That  the 
petitioner,  Lawrence  E.  Ritchey,  take  nothing  by  his  action. 
(2)  That  the  petitioner,  Lawrence  E.  Ritchey,  pay  the 
costs  of  this  action. 

It  will  be  observed  that  appellee  Anderson  Carriage 
Company  had  no  lien  against  decedent's  estate.  The  as- 
signment to  appellant  vested  in  him  whatever  in- 

1.  terest    the    assignor    had    in    the    right    or    asset 
assigned.     Strong  v.  Clem  (1859),  12  Ind.  37,  74 

Am.  Dec.  200;  Smith  v.  Rogers  (1860),  14  Ind.  224. 

The  debtor  may  sell  or  give  away  his  property.     Its 

transfer  or  conveyance   is   not   fraudulent  solely   because 

it    is    without    consideration.     Fraud    can    not   be 

2.  predicated  upon  what  a  debtor  has  a  right  to  do. 
Kolb  V.  Raisor   (1897),  17  Ind.   App.   551,   557. 

"No  matter  how  bad  the  intention  of  a  debtor  may,  in  point 
of  fact,  have  been  in  making  a  voluntary  conveyance,  still 
if  he  had  sufficient  other  property  remaining,  subject  to 
execution,  to  pay  all  his  debts,  his  creditors  in  legal  con- 
templation, are  not  injured  by  this  bad  intention  simply, 
and  have  no  right  of  action  to  set  aside  such  convevance. 


NOVEMBER  TEEM,  1905.  543 

Garrison  v.  Day — 36  Ind.  App.  543. 

It  is  only  when  an  inadequate  amount  of  property  remains 
that  creditors  have  the  legal  right  to  complain."  Sherman 
V.  Hoagland  (1876),  54  Ind.  578,  584. 

The  finding  that  the  transfer  in  the  case  at  bar  was  for 
a  fraudulent  purpose  is  not  enough  to  deprive  appellant  of 
his  right  as  assignee.  For  anything  that  appears  in  the 
finding,  Lawrence  P.  Ritchey  may  have  had  other  property 
out  of  which  appellee's  judgment  could  have  been  made. 
It  does  not  appear  from  the  findings  that  any  attempt  has 
been  made  to  collect  the  judgment  by  the  ordinary  processes 
of  law,  or  that  the  debtor  was  insolvent  at  the  time  of  the 
transfer.  It  follows,  therefore,  that  the  conclusions  of  law 
were  not  justified  by  the  facts  found. 

The  judgment  is  reversed,  with  instructions  to  the  trial 
court  to  restate  the  conclusions  of  law,  and  to  render  judg- 
ment in  favor  of  the  appellant. 

On  Petition  for  Rehearing. 

Per  .Curiam. — Upon  consideration  of  the   petition  of 
appellees  for  a  rehearing,  and  their  application  for  a  modi- 
fication of  the  mandate,  it  is  concluded  by  the  court 
3.     that  the  petition  for  rehearing  be  overruled,   and 
that  the  mandate  be,  and  it  hereby  is,  modified  so 
as  to  read  as  follows :    "The  judgment  is  reversed,  and  the 
cause  remanded,  with  instructions  to  sustain  the  motion  of 
the  appellant  for  a  new  trial." 


Garrison  v.  Day  et  al. 

[No.  6,412.     Filed  November  28,  1905.] 

1.  Wills. — Construction, — Intention, — The  principal  object  in 
the  construction  of  a  will  is  to  ascertain  the  intention  of  the 
testator,     p.  548. 

2.  Same. — Residuary  Clause, — Whether  Covers  All  Property, — 
Where  a  testator,  after  making  four  items  of  his  will  relating 
to  the  payment  of  debts  and  to  certain  advancements,  legacies 
and  devises,  provides  in  the  fifth  and  last  item  for  the  disposi- 
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tion  of  "all  my  property  and  estate,  not  hereinbefore  disposed 
of  by  this  will,"  such  provision  covers  all  property  not  thereto- 
fore disposed  of.    p.  548. 

3.  Descent  and  Distribution.  —  Hiisband'a  Real  Estate. — 
Widow*8  Rights. — Statutes, — A  widow  who  was  a  second  or 
subsequent  childless  wife  took  a  life  estate  in  the  whole  of  her 
deceased  husband's  real  estate  under  the  act  of  1899  (Acts 
1899,  p.  131,  §2).     p.  548. 

4.  Wills. — Rights  of  Widow  under  the  Statute, — Presumption. — 
It  will  be  presumed  that  a  testator,  devising  a  portion  of  his 
real  estate  to  his  widow,  did  so  with  knowledge  of  her  legal 
right  to  reject  such  devise  and  take  under  the  law.    p.  548. 

5.  Same. — When  Effective. — A  will  takes  effect  at  the  death  of 
the  testator,    p.  548. 

6.  Same. — Rejection  by  Widow. — Effect  on  Other  Devisees. — ^The 
rejection  by  the  widow  of  the  provisions  of  a  will  as  to  her  and 
her  taking  under  the  law  have  no  effect  upon  the  express  pro- 
visions of  the  will  in  reference  to  the  other  devisees,    p.  549. 

7.  Same. — Residuxiry  Clause. — Effect. — In  the  absence  of  a 
residuary  clause  or  other  disposition  a  lapsed,  void  or  refused 
legacy  descends  to  the  testator's  heirs,  but  a  general  residuary 
clause  carries  all  of  such  devises  and  legacies,     p.  549. 

8.  Same.  —  Residuary  Clause.  —  Widow's  Devise.  —  A  widow's 
rejected  devise  passes  under  a  general  residuary  clause  in  tes- 
tator's will.    p.  549. 

9.  Same. — Residuary  Clause. — Intention. — Codicil. — ^Where  the 
rejected  devise  of  testator's  widow  passes  under  the  general 
residuary  clause  of  testator's  will  giving  appellant  a  life  estate 
in  a  certain  share  of  such  residue,  and  in  a  codicil  executed 
twenty-one  months  after  the  execution  of  such  will  testator 
expressly  confirmed  the  provisions  of  such  will,  a  life  estate 
only  in  her  devised  part  was  given  such  appellant  as  her  por- 
tion of  such  rejected  devise,    p.  550. 

10.  Same. — Widow's  Rejected  Devise, — Descent. — Where  testator 

devises  to  his  widow,  who  was  a  childless  third  wife,  one-third 

of  his  real  estate  in  fee  simple,  but  she  rejects  same,  and  takes 

only  a  life  estate,  the  fee  to  such  rejected  devise  passes  under 

the  general  residuary  clause  in  such  will  to  the  devisees  therein, 
p.  550. 

From  Floyd  Circuit  Court;  W,  C.  Utz,  Judge. 

Suit  by  Elizabeth  K.  Garrison  and  others  against  Theo- 
dore S.  Day  and  others.  From  the  decree  rendered,  Eliza- 
beth R.  Garrison  appeals.    Affirmed. 
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Stotsenburg  £  Weaihers,  for  appellant. 
C.  L.  &  H.  E.  Jewett,  John  M.  Paris  and  Charles  D. 
Kelso,  for  appellees. 

CoMSTOCK,  J. — Appellant  and  the  appellees  Anna  V. 
Durff,  Margaret  D.  Conner  and  Ella  C.  Strode  were  the 
plaintiffs  below,  and  the  other  appellees  were  the  defend- 
ants. The  object  of  the  action  was  to  obtain  partition  of 
certain  real  estate  in  Floyd  county,  Indiana.  In  addition 
the  appellant  sought  to  quiet  the  title  to  her  interest  in  said 
real  estate,  which  she  alleged  to  be  an  undivided  one-fifth 
interest  in  fee  therein  as  against  the  appellees  Theodore  S. 
Day,  Jeannette  Preston  Day,  Allie  I.  Garrison,  Ezekiel  D. 
Garrison,  Elizabeth  A.  Garrison,  Ruth  E.  Garrison,  Mary 
J.  Garrison  and  Ella  C.  Shrode,  trustee  for  Elizabeth  R. 
Garrison.  Plaintiffs  below  also  sought  to  have  certain 
mortgage  and  judgment  liens,  which  were  particularly  de- 
scribed in  the  complaint,  held  by  the  appellees  Jeannette 
Preston  Day,  Henry  E.  Jewett  and  Anna  Tompkins 
against  the  interest  of  appellee  Theodore  S.  Day  in  said 
real  estate,  transferred  to  that  part  thereof  that  might  be 
set  off  to  him  in  severalty.  Cross-complaints  were  filed  by 
appellee  Henry  E.  Jewett  and  Anna  Tompkins  upon  the 
mortgages  held  by  them  on  the  interest  of  Theodore  S.  Day 
in  said  real  estate.  There  was  no  question  of  priority 
raised  as  to  these  several  liens. 

There  was  a  trial  by  the  court  and  a  special  finding  of 
facts,  with  the  court's  conclusions  of  law  thereon.  The 
finding  and  judgment  was  against  the  appellant  but  in 
favor  of  her  coplaintiffs  and  appellees  Theodore  S.  Day 
and  Ella  C.  Shrode,  trustee  of  Elizabeth  R.  Garrison.  The 
court  found  and  adjudged  that  appellees  Anna  V.  Durff, 
Margaret  D.  Conner,  Ella  C.  Shrode  and  Theodore  S. 
Day  each  owned  in  fee  simple  an  undivided  one-fifth 
of  the  real  estate  involved,  and  that  appellee  Ella  C. 
Shrode,  trustee  for  Elizabeth  R.  Garrison,  was  entitled  to 
take  an  undivided  one-fifth  in  value  of  said  real  estate  as 
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trustee  for  said  Elizabeth  R.  Garrison  for  and  during  the 
natural  life  of  said  Elizabeth  R.  Garrison  with  the  re- 
mainder in  fee  simple  to  the  children  of  said  Elizabeth  R. 
Garrison,  namely,  AUie  I.  Garrison,  Elizabeth  A.  Garrison, 
Ezekiel  D.  Garrison,  Ruth  E.  Garrison  and  Mary  J.  Gar- 
rison, in  the  event  that  they,  or  either  of  them,  survive  said 
Elizabeth  R.  Garrison,  and,  in  the  event  that  none  of  said 
children  survive  their  said  mother,  then  in  fee  simple  to  the 
appellees  Anna  V.  Durff,  Margaret  D.  Conner,  Ella  C. 
Shrode  and  Theodore  S.  Day.  It  was  further  found  and 
adjudged  that  the  owners  of  said  real  estate  were  entitled 
to  have  partition  thereof.  The  liens  of  the  appellees  Jean- 
nette  Preston  Day,  Henry  E.  Jewett  and  Anna  Tompkins 
were  also  found  and  fixed  by  the  court  as  set  out  in  the 
amended  complaint  and  cross-complaints.  Thereafter  com- 
missioners partitioned  said  real  estate.  A  final  judgment 
was  entered  against  the  appellant  that  she  take  nothing  by 
reason  of  her  complaint,  and  that  she  have  no  interest  in 
said  real  estate  other  than  the  right  during  her  natural  life 
to  receive  the  rents  and  profits  thereof  through  the  hands 
of  Ella  C.  Shrode,  her  trustee. 

The  question  involved  in  this  appeal  arises  under  the 
will  of  Ezekiel  R.  Day,  who  was  the  father  of  appellant 
and  appellees  Theodore  S.  Day,  Anna  V.  Durff,  Margaret 
D.  Conner  and  Ella  C.  Shrode.  Ezekiel  R.  Day  died  at 
Floyd  county,  Indiana,  on  March  14,  1900.  He  left  sur- 
viving him  his  widow,  Elizabeth  Day,  who  was  a  childless 
third  wife.  The  children  above  named  were  the  issue  of 
the  first  and  second  wives  of  the  testator.  The  widow, 
Elizabeth,  died  April  4,  1903.  Said  Ezekiel  R.  Day  died 
the  owner  of  numerous  tracts  of  land  in  Floyd  county, 
Indiana.  By  the  first  item  of  his  will  he  directed  the  pay- 
ment of  all  his  just  debts  out  of  his  personal  estate.  By 
the  second  item,  subject  to  certain  advancements,  he  willed 
one-third  of  his  realty  to  his  wife.  By  the  third  item  he 
bequeathed  to  his  wife  certain  of  his  personalty  for  life. 
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By  the  fourth  he  charged  certain  specified  advancements  to 
his  son  Theodore  Day  and  his  daughters  Ella  C.  Day  and 
Anna  V.  Durff. 

The  fifth  item  of  his  will  is  as  follows :  "Subject  to  the 
advancements  hereinbefore  mentioned,  I  hereby  will  and 
direct  that  all  of  my  property  and  estate,  not  hereinbefore 
disposed  of  by  this  will,  be  divided  and  paid  as  follows: 
To  my  daughter  Anna  V.  Durff,  one-fifth  thereof,  deduct- 
ing therefrom  the  advancement  hereinbefore  mentioned. 
To  my  son  Theodore  S.  Day  one-fifth  thereof,  deducting 
the  advancement  above  mentioned.  To  my  daughter  Mar- 
garet Conner  one-fifth.  To  my  daughter  Ella  C.  one-fifth, 
deducting  therefrom  the  advancement  above  mentioned. 
To  my  daughter  Elizabeth  Garrison  the  net  interest,  divi- 
dends and  profits  upon  the  remaining  one-fifth  of  my  said 
property  and  estate,  to  be  paid  over  to  her  by  my  daughter 
Ella  C,  who  is  hereby  constituted  her  trustee  for  that  pur- 
pose, and  to  hold  during  the  life  of  said  Elizabeth  Garrison 
the  undivided  one-fifth  of  all  my  said  property  and  estate; 
and  I  hereby  give  and  devise  said  one-fifth  to  my  said 
daughter  Ella  C,  in  trust,  however,  for  the  benefit 
of  my  said  daughter  Elizabeth,  with  full  power  and  au- 
thority unto  my  said  daughter  Ella  C.  to  sell,  convey, 
manage  and  dispose  of  the  same,  and  of  each  and  every 
part  thereof,  as  she  thinks  most  advantageous,  and  to  invest 
and  reinvest  the  proceeds  of  any  and  all  sales  by  her  made, 
as  often  as  may  be  necessary;  it  being  my  intention  that 
such  trustee,  or  her  successor  in  trust,  shall,  after  the  pay- 
ment of  all  taxes,  legal  assessments,  repairs  and  the  ex- 
penses of  said  trust,  pay  over  to  my  said  daughter  Eliza- 
beth, semiannually  or  oftener  if  convenient,  all  rents,  in- 
terest, dividends  and  profits  derived,  received  or  arising 
from  said  property  so  devised  in  trust.  At  the  death  of  my 
said  daughter  Elizabeth,  I  give,  devise  and  bequeath  all  of 
said  property  so  devised  in  trust  to  the  child  or  children 
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of  my  said  daughter  Elizabeth,  if  she  leaves  any.  If  my 
said  daughter  Elizabeth  shall  die  leaving  no  child  surviv- 
ing her,  then  I  give,  devise  and  bequeath  all  of  said  property 
so  held  in  trust  unto  my  children  Anna  V.  Durff,  Theodore 
S.  Day,  Margaret  Conner  and  Ella  C.  Day  to  be  equally 
divided  among  them,  share  and  share  alike." 

The  chief  object  in  construing  a  will  is  to  ascertain  from 
the  language  used  in  the  will  itself  the  intention  of 

1.  the  testator.     A  residuary  clause  of  a  will  relates 
to  the  surplus  of  an  estate  after  all  debts  and  par- 
ticular legacies  are  discharged.     We  think,  from  the  lan- 
guage used  in  item  five  of  the  will,  that  the  testator 

2.  intended  to  dispose  of  all  his  property  "not  herein- 
before" disposed  of. 

The  testator  died  March  14,  1900.     His  widow,  in  May, 

1900,  elected  to  take  under  the  law.     At  the  date  named 

she  acquired  under  the  law  a  life  estate  in  all  the 

3.  lands  of  her  deceased  husband.     Acts  1899,  p.  131, 
§2;   Johnson  v.   Johnson    (1899),    153    Ind.    60; 

Burget  v.  Merritt  (1900),  155  Ind.  143. 

What  effect  did  the  rejection  of  Elizabeth  Day  have 

upon  the  appellant's  interest  in  the  estate  of  her  father? 

By  the  will  the  widow  had  one-third  in  fee.     By 

4.  the  rejection  of  the  will  she  had  the  whole  of  her 
husband's    real   estate    for    life.     The   testator    at- 
tempted to  dispose  of  one-third  of  his  land  by  devising  it 
to  his  widow.     It  will  be  presumed  that  this  was  done  with 

knowledge   of  her   right  to  reject   the   devise   and 

5.  take  under  the  law.     A  will  takes  effect  from  the 
death  of  the  testator.     Harris  v.  Carpenter  (1887), 

109  Ind.  540.  With  this  knowledge,  besides  the  devise  to 
the  widow  and  certain  advancements,  the  testator  directed 
that  all  his  property  should  be  divided  into  five  parts,  and 
gave  to  each  of  his  children,  except  appellant,  one  of  sucli 
parts  absolutely.     To  appellant  he  gave  only  the  net  in- 
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terest,  dividends  and  profits  to  be  paid  to  her  by  his 
daughter  Ella  C.  Day,  who  was  constituted  her  trustee  for 
that  purpose,  etc. 

If  the  widow  had  died  before  the  testator,  we  think  it 

clear  that  one-fifth  of  the  testator's  estate  would  have  gone 

to  appellant,  subject  to  the  limitations  set  out  in 

6.  item  five  of  the  will.     There  is  nothing  in  the  will 
to   indicate    any   other   purpose   with    reference   to 

appellant's  share  of  the  estate  than  that  it  should  be  con- 
trolled by  the  limitations  set  out  in  said  item  five.  The 
rejection  of  the  widow  could  not  defeat  the  expressed  inten- 
tion of  the  testator  as  to  the  other  devisees.  • 

Where  a  will  contains  no  residuary  clause,  a  lapsed  or 

void  legacy  or  devise  will  go  to  the  heirs  or  nearest  kin  to 

the  testator,  as  in  cases  of  intestacy.     The  same  is 

7.  true  of  a  refused  legacy  or  devise,  as  to  which  the 
testator  has  made  no  other  disposition.     18  Am.  and 

Eng.  Ency.  Law  (2d  ed.),  7G0,  761,  and  cases  cited.  It  is 
a  well-established  rule  that  a  general  residuary  clause  con- 
tained in  a  will  carries  with  it  any  legacies  which  for  any 
reason  have  lapsed,  or  are  void,  or  have  been  refused,  for 
the  testator  is  supposed  to  have  given  the  property  away 
from  the  residuary  legatee  only  for  the  sake  of  the  par- 
ticular legatee.  18  Am.  and  Eng.  Ency.  Law  (2d  ed.), 
760,  761;  Holbrook  v.  McCleary  (1881),  79  Ind.  167; 
West  V.  West  (1883),  89  Ind.  529.  The  numerous  cases 
in  this  State  cited  by  counsel  in  support  of  appellant's 
claim  are  cases  in  which  the  wills  contained  no  residuary 
clause. 

When   the   widow  elected   to  take   under   the  law,   the 

special  devise  was  annulled,  and  the  subject  of  the  devise 

passed  to  the  residuary  clause  as  if  such  special 

8.  devise  had  not  been  made.     But,  applying  the  test 
recognized  by  the  text-books  arid  decisions  as  the 

strongest,  we  find  from  the  whole  will  the  purpose  of  the 
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testator  is  made  plain  to  give  to  his  daughter,  the  appel- 
lant, only  a  life  interest  in. his  estate.     This  inten- 
9.     tion  is  made  the  more  apparent  by  the  fact  that 
twentv-one  months  after  the  execution  of  the  will 
he,  by  a  codicil  thereto,  reaffirmed  "my  said  will  in  all 
respects,  except  as  the  same  is  modified  by  the  provisions 
of  this  codicil,"  the  modifications  in  no  way  affecting  the 
item  now  in  question. 

It  is  contended  by  the  appellant  that  the  effect  of  a  wife's 
election  to  take  under  the  law  was  to  take  from  the  opera- 
tion of  the  will  an  undivided  one-third  of  the 
10.  testator's  real  estate,  which  descended  imder  the 
law  to  the  widow  for  life  and  to  his  children  in  fee. 
This  proposition  is  based  upon  the  ground  that  at  the  time 
of  the  execution  of  the  will  §2487  R.  S.  1881,  was  in  force, 
which  gave  to  the  wife  a  fee-simple  estate  in  one-third 
of  her  husband's  lands,  and  made  his  children  of  a  former 
marriage  her  forced  heirs.  Bushton  v.  Harvey  (1896)^ 
144  Ind.  382.  The  interest  in  her  title  to  land  taken  by 
descent  is  determined  by  the  statute  under  which  it  is  ac- 
quired. When  the  widow  elected  to  take  under  the  law, 
she  took  what  the  then  existing  law  gave,  which  was  a  life 
estate  only,  the  one-third  in  fee  devised  to  her,  passed, 
under  the  provisions  of  the  will,  to  the  children  of  the 
testator. 

Judgment  affirmed. 


Capital  National  Bank  v.  Wilkerson,  Trustee. 

[No.  5,443.     Filed  November  28,  1905.] 

1.  Courts. — Jurisdiction. — Bankruptcy. — Receivership  in  State 
Court. — Conflict  of  Authority. — Where  a  receiver  for  the  assets 
of  a  private  banker  has  been  appointed  by  the  state  court,  and 
such  banker  is  afterwards  adjudged  an  involuntary  bankrupt^ 
and  a  trustee  appointed  by  the  federal  court,  such  trustee  has 
the  right  to  the  property  in  the  hands  of  such  receiver,  and 
such  receiver  has  no  further  duty  except  to  make  a  final  report 
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of  his  doings  to  the  time  of  the  taking  possession  by  such 
trustee,  such  federal  court  having  exclusive  jurisdiction  after 
such  adjudication,     p.  553. 

2.  Bankruptcy.  —  Sales. — Replevin, — State  Courts. — Contempt, 
— Motion  to  Strike  Out  Pleadings. — Where  the  defendant,  a 
trustee  in  bankruptcy,  had  taken  possession  of  certain  personal 
property  as  belonging  to  the  bankrupt  and  by  order  of  the 
federal  court  had  sold  same,  holding  the  proceeds  for  the  benefit 
of  plaintiff  in  case  such  property  should  be  adjudged  to  belong 
to  such  plaintiff,  a  motion  by  plaintiff,  in  his  action  in  the 
state  court  for  the  replevin  of  such  property,  to  strike  out  de- 
fendant's pleadings  for  contempt  of  the  state  court  in  disposing 
of  such  property  should  be  overruled,    p.  554. . 

8.  Appeal  and  Error. — Depositions, — Motions  to  Strike  Out  and 
Suppress. — New  Trial. — Independent  Assignments. — Motions  to 
strike  out  and  to  suppress  parts  of  depositions  can  not  be  as- 
signed as  error  independently  on  appeal,  but  must  be  included 
in  the  motion  for  a  new  trial,    p.  555. 

4.  Same. — Briefs. — Waiver, — Alleged  errors  not  discussed  in 
appellant's  brief  on  appeal  are  waived,     p.  555. 

5.  Same.  —  Instructions.  —  Briefs,  —  Waiver, — Where  appellant 
fails  to  set  out  literally  or  substantially  the  alleged  erroneous 
instructions,  no  questions  thereon  are  presented,    p.  556. 

6.  Evidence.  —  Bankruptcy ,  ^- Investigation  of  Bankrupt's  Fi- 
nances,— Evidence  tending  to  show  that  the  plaintiff  corpora- 
tion's vice-president  was  investigating  the  debtor  bankrupt's 
financial  condition  is  admissible  in  an  action  in  replevin  brought 
by  such  corporation  against  such  debtor's  trustee  in  bankruptcy 
for  goods  transferred  by  such  debtor  to  such  corporation  im- 
mediately before  such  debtor  was  declared  a  bankrupt,  such 
trustee  claiming  such  transfer  to  be  an  unlawful  preference, 
p.  556. 

7.  Appeal  and  Error.  —  Weighing  Evidence,  —  The  Appellate 
Court  will  not  weigh  conflicting  evidence  in  a  replevin  case, 
p.  557. 

8.  Bankruptcy. — Insolvency, — Reasonable  Cause  to  Believe, — 
Where  the  person  receiving  a  preference  within  four  months 
prior  to  his  debtor's  adjudication  of  bankruptcy  knew  facts 
calculated  to  put  an  ordinarily  prudent  man  upon  inquiry  and 
which  if  pursued  would  have  led  to  the  belief  that  such  debtor 
was  insolvent,  such  person  is  within  the  rule  of  ''reasonable 
cause  to  believe"  and  his  preference  is  unlawful,    p.  557. 

From  Wabash  Circuit  Court;  A.  II,  Plummer,  Judge. 
Action  by  the  Capital  National  Bank  against  Alfred  C. 
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Wilkerson  as  trustee  in  bankruptcy  of  the  estate  of  James 
M.  Key.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed, 

C.  W.  Watkins,  for  appellant. 

Lesh  &  Lesh,  for  appellee. 

Myebs,  J. — This  is  an  action  in  replevin  brought  by 
appellant  in  the  Huntington  Circuit  Court,  and  on  change 
of  venue  was  tried  in  the  Wabash  Circuit  Court.  From  a 
judgment  in  favor  of  appellee,  appellant  appeals,  and  in 
this  court  assigns  various  errors,  which  we  shall  hereafter 
consider. 

The  undisputed  facts  in  this  case,  as  we  take  them  from 
the  record,  are:  On  August  3,  1901,  appellant  was  doing 
a  general  banking  business  at  Indianapolis,  Indiana,  and 
James  M.  Key  was  engaged  in  the  business  of  banking  at 
Andrews,  Indiana,  and  was  the  owner  of  and  in  possession 
of  certain  property,  consisting  of  bank  furniture  and  fix- 
tures, in  use  by  him  in  carrying  on  his  said  business.  On 
said  day  Key  sold  all  of  his  said  personal  property  to  appel- 
lant, for  which  (the  amount  not  stated  in  the  bill  of  sale) 
he  was  to  receive  credit  on  his  overdraft  with  appellant. 
On  August  5,  Alfred  C.  Wilkerson,  appellee  herein,  was  by 
the  Huntington  Circuit  Court  appointed  receiver,  and  as 
such  receiver  took  charge  of  all  of  Key's  property,  in- 
cluding the  personal  property  mentioned  in  the  bill  of  sale 
executed  by  Key  to  appellant,  and  while  so  in  the  posses- 
sion of  said  property,  on  August  30,  1901,  appellant  began 
this  action,  claiming  to  be  the  owner  of  and  lawfully  en- 
titled to  the  immediate  possession  of  the  same.  On  October 
23,  1901,  on  petition  by  creditors,  Key  was,  by  the  United 
States  district  court  for  the  district  of  Indiana,  duly  ad- 
judged a  bankrupt,  and  such  proceedings  were  thereafter 
had  in  said  last-named  court  in  said  cause  that  on  Xovem- 
ber  25,  1901,  the  same  Alfred  C.  Wilkerson  was  duly  ap- 
pointed trustee  of  the  bankrupt's  estate,  and  qualified 
according  to  the  provisions  of  the  acts  of  congress  relating 
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to  bankruptcy.  On  March  12,  1902,  Wilkerson  was  sub- 
stituted as  defendant,  and  this  cause  thereafter  in  the 
Wabash  Circuit  Court  prosecuted  by  appellant  against  him 
as  trustee.  Appellant  at  no  time  took  possession  of  the 
property.  Thereafter  proceedings  were  had  in  the  Wabash 
Circuit  Court  resulting  in  a  trial,  finding  and  judgment 
for  appellee.  It  further  appears  that  appellee  herein, 
under  the  orders  and  directions  of  the  district  court,  and 
while  appellant's  suit  was  pending,  sold  and  reduced  the 
property  in  question  to  cash,  and  at  the  time  of  the  trial 
had  the  proceeds  thereof  in  his  possession.  It  further 
appears  that  before  the  trial  of  this  cause  in  the  Wabash 
Circuit  Court  appellant  moved  to  strike  out  all  of  the 
pleadings  therein  filed  by  appellee  and  to  render  judgment 
as  upon  default,  for  the  reason  that  appellee  in  another 
forum  had  obtained  leave,  and,  under  that  court's  direc- 
tion, had  sold  the  property  in  controversy,  thereby  defeat- 
ing any  judgment  which  appellant  might  obtain.  This 
motion  was  by  the  court  overruled,  and  this  ruling  is  here 
assigned  as  error. 

When  Key  was  adjudged  an  involuntary  bankrupt,  the 
United  State  district  court  for  Indiana  took  jurisdiction  of 
his  estate,  and  the  further  administration  thereof 
1.  was  wholly  under  the  control  of  that  court.  Wilker- 
son, as  receiver,  under  his  appointment  by  the  state 
court,  could  proceed  no  further,  except  to  make  a  final 
report  of  his  doings  as  receiver  up  to  that  time.  By  the 
action  of  the  creditors  of  Key,  Wilkerson  became  trustee 
of  the  bankrupt's  estate,  and  thereby  an  officer  of  the  dis- 
trict court,  and  subject  to  its  orders  and  directions.  In  re 
Ryan  (1872),  6  Nat.  Bank.  Reg.  235. 

His  powers  and  duties  were  limited  and  prescribed  by 
the  national  bankruptcy  law.  By  the  act  of  1898  (30  Stat, 
at  Large,  p.  564,  §67e)  it  is  provided:  "That  all  convey- 
ances, transfers,  assignments,  or  encumbrances  of  his  prop- 
erty, or  any  part  thereof,  made  or  given  by  a  person  ad- 
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judgc^d  a  bankrupt  under  the  provisions  of  this  act  subse- 
quent to  the  passage  of  this  act  and  within  four  months  prior 
to  the  filing  of  a  petition,  with  the  intent  and  purpose  on  his 
part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of 
them,  shall  be  null  and  void,  *  *  *  and  all  property 
of  the  debtor  conveyed,  transferred,  assigned,  or  encum- 
bered as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt,  and 
the  same  is  not  exempt  from  execution,  *  *  *  be  and 
remain  a  part  of  the  assets  and  estate  of  the  bankrupt  and 
shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to 
recover  and  reclaim  the  same  by  legal  proceedings  or  other- 
wise for  the  benefit  of  the  creditors."  By  the  same  act  (30 
Stat,  at  Large,  p.  557  §47a  [2])  he  is  required  to  "collect 
and  reduce  to  money  the  property  of  the  estates,  for  which 
they  are  trustees,  under  the  direction  of  the  court,  and 
close  up  the  estate  as  expeditiously  as  is  compatible  with 
the  best  interests  of  the  parties  in  interest."  So  it  would 
seem  that  the  district  court  by  operation  of  law  took  juris- 
diction of  the  subject-matter,  as  well  as  the  person  who  had 
possession  of  the  property  in  controversy.  Appellee  as 
trustee,  upon  his  appointment,  in  effect  became  the  owner 
of  the  bankrupt's  property,  except  that  part  exempt  under 
the  state  law,  as  of  the  date  of  the  adjudication  in  bank- 
ruptcy, subject  to  the  orders  of  the  court,  and  represented 
the  cjeditors  of  such  bankrupt  in  the  collection,  preserva- 
tion and  disposition  of  such  property,  to  the  effect  that 
their  interest  might  be  preserved  and  their  claims  paid. 
5  Cyc.  Law  and  Proc,  339,  342;  In  re  Campbell  (1877), 
17  ]!?^at.  Bank.  Eeg.  4,  14;  Leighton  v,  Harwood  (1872), 
111  Mass.  G7, 15  Am.  Rep.  4. 

In  the  case  at  bar  appellant  is  claiming  to  be  the  owner 
of  certain  personal  property  from  August  3,  1901.     This 

claim  was  denied  by  the  trustee  by  an  answer  in 
2.     general  denial,  and  by  an  affirmative  answer  based 

upon  §60b  of  said  bankruptcy  law   (30   Stat   at 
Large,  p.  562),  which  provides:    "If  a  bankrupt  shall  have 
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given  a  preference  within  four  months  before  the  filing  of 
a  petition,  or  after  the  filing  of  the  petition  and  before  the 
adjudication,  and  the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  have  had  reason- 
able cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference,  it  shall  be  voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from  such  person."  From 
the  motion  upon  which  this  error  is  predicated  it  will  be 
observed  that  the  referee's  final  order  directing  the  trustee 
to  sell  the  property  then  in  controversy  also  adjudged  that 
all  rights  of  appellant  thereto,  if  any,  be  transferred  to  the 
proceeds,  and  that  such  proceeds  be  held  by  the  trustee 
until  the  rights  of  appellant  were  determined.  Under  the 
facts  here  appearing,  the  law  governing  appellee's  action  in 
the  premises  was  not  such  as  to  warrant  the  court  in  striking 
out  his  pleadings  as  and  for  contempt  of  court  in  any  man- 
ner or  form  known  to  the  law,  and  there  was  no  error  in 
the  court's  ruling. 

Appellant  assigns  error  on  the  ruling  of  the  court  on  its 

motion  to  strike  out  and  suppress  certain  questions  and 

answers  in  the  deposition  of  James  Hodge.    By  this 

3.  assignment  no  question  is  presented.     Such  ruling 
is  presented  only  by  a  motion  for  a  new  trial.    Bur- 
nett V.  Milnes  (1897),  148  Ind.  230,  236;  National  Bank 
&  Loan  Co.  v.  Dunn  (1886),  106  Ind.  110;  Port  Huron 
Engine,  etc,  Co.  v.  Smith  (1898),  21  Ind.  App.  233. 

Appellant  insists  that  the  court  erred  in  overruling  its 

motion  for  a  new  trial.     In  appellant's  motion  for  a  new 

trial  a  number  of  causes  are  assigned,  but  by  failure 

4.  to  refer  to  them  in  its  brief  all  are  waived  except 
such  as  arise  (1)  on  instructions  seven,  eight,  nine 

and  eleven  given  by  the  court  on  its  own  motion,  (2)  on 
the  ruling  of  the  court  on  a  motion  to  suppress  and  strike 
out  certain  questions  and  answers  in  the  deposition  of 
James  Hodge,  and  (3)  on  the  sufficiency  of  the  evidence  to 
sustain  the  verdict 
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(1)  As  to  the  first  cause  stated,  we  are  not  advised  by 
appellant  in  its  brief  where  in  the  record  the  instructions 

complained  of  may  be  found,  nor  does  the  brief  set 

5,  out  the  substance  or  a  copy  of  such  instructions. 
Therefore,   under   the   rules   and   decisions   of   the 

Supreme  and  this  Court,  the  alleged  errors  are  not  pre- 
sented for  review.  Burnett  v.  Milnes,  supra,  and  cases 
cited;  Woodard  v.  Dobyzkoski  (1905),  34  Ind.  App.  658. 
However,  we  have  searched  the  record,  and  carefully  con- 
sidered these  instructions,  and  appellant  has  no  cause  of 
complaint  from  this  source. 

(2)  Referring  to  the  second  cause  here  mentioned,  the 
court  committed  no  error  in  overruling  appellant's  motion 

to  strike  out  certain  questions  and  answers  in  the 

6.  deposition  of  Hodge.     It  is  true  that  if  the  deposi- 
tion was  to  be  considered  without  reference  to  any 

of  the  other  legal  evidence  given  in  the  cause,  some  of  the 
questions  and  answers  might  be  of  doubtful  relevancy  to 
the  issues,  but  when  considered  with  the  other  evidence  it 
became  pertinent  to  the  issues,  and  the  court  correctly 
ruled  the  evidence  admissible.  Key  was  largely  indebted 
to  appellant  at  the  time  it  wrote  the  letter  to  Paddock- 
Hodge  &  Company,  Toledo,  Ohio,  July  27,  1901,  making 
inquiry  as  to  the  financial  responsibility  of  Key,  and 
asking  that  they  confirm  the  representation  of  Key  as  to 
his  being  the  owner  of  one-third  of  an  elevator  at  Andrews, 
Indiana.  On  July  29  it  appears  that  Paddock-Hodge  & 
Company  answered  this  letter,  addressing  the  letter  to  O. 
W.  Packard,  vice-president,  stating  that  they  knew  nothing 
as  to  Key's  financial  standing,  and  that  he  had  no  interest 
whatever  in  the  elevator  or  in  the  business  their  firm 
was  conducting  in  Andrews.  It  further  appears  from  the 
deposition  of  Hodge  that  on  August  2  Packard  and  Key 
were  in  Toledo,  Ohio,  and  Packard  was  again  told  by  the 
witness,  in  the  presence  of  Key,  that  Key  had  no  interest 
in  the  elevator  or  business  in  which  they  were  engaged  at 
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Andrews,  Indiana,  and  this  statement  was  not  denied  by 
Key.  Also  as  a  result  of  their  conference,  it  was  agreed 
that  Packard  and  Key  were  to  return  to  Andrews  and 
Packard  was  to  have  full  access  to  the  books  and  papers 
relative  to  the  banking  business  of  Key,  and  if,  upon  ex- 
amination of  these  books  and  papers,  Packard  would  report 
to  Paddock-Hodge  &  Company  that,  in  his  judgment.  Key 
was  solvent  and  entitled  to  credit,  Paddock-Hodge  &  Com- 
pany would  deposit  in  Key's  bank  $3,000,  and  "keep  it 
good  all  of  the  time,"  for  the  purpose  of  conducting  their 
elevator  business  at  that  point  and  that  Packard  made  no 
report  It  is  also  in  evidence  that  Packard  was  at  An- 
drews on  the  following  day,  and  at  that  time  took  the  bill 
of  sale  to  the  property  mentioned  in  the  complaint.  It 
also  appears  in  the  evidence  that  the  property  of  Key  other 
than  the  property  mentioned  in  the  bill  of  sale  was  only  of 
the  value  of  $300,  and  that  his  indebtedness  other  than 
that  due  to  appellant  was  about  $7,000.  The  evidence  of 
Hodge  was  certainly  admissible  as  tending  to  show  that 
appellant,  by  its  vice-president,  was  investigating  the 
financial  standing  of  Key  immediately  prior  to  and  con- 
tinuously up  to  the  time  the  bill  of  sale  was  executed,  and 
was  proper  evidence  to  go  to  the  jury  imder  the  issue  ten- 
dered by  appellee's  second  paragraph  of  answer. 

(3)   There  is  evidence  in  the  record  sustaining  the  verdict 

of  the  jury.     This  being  true,  we  would  not  be  justified  in 

disturbing  the  judgment.    We  have  already  referred 

7.  to  certain  evidence  in  the  record,  and  by  no  means 
all  from  which  inferences  might  be  drawn  in  sup- 
port of  the  jury's  action.     It  is  the  law  that  a  creditor 
of  an  insolvent  debtor,  who,  charged  with  receiving  a  pref- 
erence within  four  months  prior  to  the  adjudication 

8.  in  bankruptcy,  has  knowledge  of  some  fact  or  facts, 
at  the  time  of  receiving  the  preference,  calculated 

to  put  a  prudent  man  upon  inquiry,  which  if  pursued, 
would  lead  to  the  belief  that  the  debtor  was  insolvent,  is 
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within  the  rule  of  "reasonable  cause  to  believe,"  although 
he  may  not  have  absolute  knowledge  of  the  ultimate  fact. 
In  re  Jacobs  (1899),  1  Am.  Bank.  Eep.  518,  1  Nat  Bank. 
News  183. 

Judgment  affirmed. 


.  Spitzer  et  al.  v.  Wright  et  al. 

.  [No.  5,461.    Filed  November  28,  1905.] 

!•  Appeal  and  Error. — Assignment  of  Errors, — Sufficiency. — 
Assignments  of  error  that  the  court  erred  in  sustaining  defend- 
ants' demurrer  and  rendering  judgment,  and  that  the  court 
erred  in  rendering  judgment  upon  appellants'  refusal  to  plead 
further  present  no  question  on  appeal,    p.  559. 

2.  Same. — Answer  to  Assignment  of  Errors. — What  Defects 
Waived. — ^An  answer  in  denial  by  an  appellee  to  an  insufficient 
assignment  of  errors  by  appellants  does  not  waive  appellee's 
right  to  question  substantial  defects  in  such  assignment  after- 
wards,   p.  559. 

From  Howard  Superior  Court;  B.  F.  Harness,  Judge. 

Suit  by  Celian  Spitzer  and  others  against  Walter  B. 
Wright  and  another.  From  a  decree  for  defendants,  plain- 
tiffs appeal.    Appeal  dismissed. 

Willits  &  Yoorhis,  for  appellants. 

Bell  &  Purdum  and  B.  C.  Moon,  for  appellees. 

Robinson,  J. — Appellants,  owners  of  certain  street  im- 
provement bonds,  in  an  earlier  action  foreclosed  the  lien 
of  an  assessment  against  an  abutting  lot,  and  upon  a  sale 
of  the  lot  realized  only  a  part  of  the  amount  found  due. 
They  now  seek  to  charge  the  lots  lying  back  of  this  lot  and 
within  150  feet  of  the  improvement  with  the  deficiency. 
The  suit  was  brought  by  appellants  against  "Walter  B. 

Wright,    Wright,    wife    of    defendant    Walter    B. 

Wright."  In  the  complaint  it  is  averred  "that  defendant 
Walter  B.  Wright  is  the  owner  of  said  lots  two  and  three 
in  Rosenthal's  first  addition  to  the  city  of  Kokomo,  and  that 

Wright,  wife  of  defendant  Walter  B.  Wright,  holds 

or  claims  some  interest  in  or  lien  upon  said  lots  two  and 
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three,  which  interest  or  lien,  if  any,  is  junior  and  in- 
ferior to  plaintiffs'  lien  herein."  To  the  amended  com- 
plaint the  following  demurrer  was  filed :    "The  defendants, 

Walter  B.  Wright  and  Wright,  demur  to  plaintiffs' 

amended  complaint  herein,  and  assign  as  ground  of  de- 
murrer, and  to  each  of  said  grounds  severally,  that  the 
court  had  no  jurisdiction  of  the  subject-matter,"  and  for 
want  of  suflScient  facts.  This  demurrer  was  sustained,  "to 
which  ruling  the  plaintiffs  except,"  and  refusing  to  plead 
further  judgment  was  rendered  against  them. 

Errors  are  assigned  as  follows:     "Celian  Spitzer,  Adel- 

Lert  L.   Spitzer,  appellants,  v.  Walter  B.  Wright,  

Wright,  wife  of  defendant  Walter  B.  Wright,  ap- 

1.  pellees.     The  appellants  say  there  is  manifest  error 
in  the  judgment  and  proceedings  in  this  cause,  in 

this,  to  wit:  (1)  The  court  erred  in  sustaining  the  de- 
murrer of  Walter  B.  Wright  and  Wright,  wife  of 

defendant  Walter  B.  Wright,  to  the  amended  complaint 
in  this  cause,  and  in  rendering  judgment  against  appel- 
lants upon  their  refusal  to  plead  further.  (2)  The  court 
erred  in  rendering  judgment  against  appellants  upon  their 
refusal  to  plead  further.  Wherefore"  appellants  pray  that 
the  judgment  be  reversed.  To  this  assignment  appellee 
Walter  B.  Wright  filed  a  separate  answer,  denying  error. 
Subsequently  he  filed  a  motion  to  dismiss  the  appeal,  on 
the  grounds  that  the  assignment  of  errors  does  not  contain 
the  full  names  of  all  the  parties,  that  the  first  assignment 
improperly  joins  two  alleged  errors,  and  the  second  is  not 
an  assignment  of  any  action  of  the  court  properly  as- 
signable. 

Except  as  to  the  parties,  the  specifications  in  the  assign- 
ment of  errors  are  the  same  in  this  case  as  in  the  case  of 
Spitzer  v.  Miller  (1905),  35  Ind.  App.  116,  and 

2.  upon  the  authority  of  that  case  this  appeal  must  be 
dismissed,  unless  the  answer  of  appellee  Walter  B. 

Wright  to  the  assignment  amounts  to  a  waiver  of  objections 
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to  the  assignment.  This  court  acquires  jurisdiction  of  an 
appeal,  both  as  to  parties  and  subject-matter,  through  the 
assignment  of  errors.  In  speaking  of  joinder  in  error  in 
Elliott,  App.  Proc.,  §404,  the  author  says:  "We  suppose 
all  that  can  be  said  is  that  under  our  system  the  common 
joinder  waives  matters  of  form  but  not  matters  of  sub- 
stance. That  it  does  not  confess  specifications  not  well 
made  is  settled  beyond  controversy.  This  is  the  doctrine 
of  the  long  line  of  cases  which  hold  that  specifications  of 
error  must  be  definite,  as  well  as  of  the  great  number  of 
cases  which  hold  that  reasons  for  a  new  trial  can  not  be 
made  specifications  in  the  assignment  of  errors.  There  can 
be  little  doubt  that  under  our  system  of  procedure  matters 
of  substance  which  render  bad  the  specifications  in  the  as- 
signment of  errors  are  not  made  unavailing  by  a  common 
joinder  in  error.  Matters  of  form  can  not  be  made  avail- 
able upon  such  a  plea  or  answer,  but  matters  of  substance 
may  be.  It  has  never  been  the  practice  to  specifically  ob- 
ject to  such  specifications  as  we  have  named,  but  it  has  al- 
ways been  held  that  the  appellee  may  make  objections  after 
joining  in  error,  that  is,  he  may  show  that  the  si)ecification 
is  not  sufficient  to  bring  in  review  the  rulings  of  the  trial 
court."  See,  also,  Ewbank's  Manual,  §§203-205;  Nordyke 
&  Marmon  Co.  v.  Fttzpatrick  (1904),  162  Ind.  663. 

As  the  joinder  in  error  did  not  waive  objections  to  the 
specifications  of  error,  the  appeal  is  dismissed  upon  the 
authority  of  Spitzer  v.  Miller,  supra. 


Green,  Receiver,  v.  Macy. 

[No.  5,464.     Filed  November  28,  1905.] 

1.  Principal  and  Agent. — Accounting. — Value  of  Goods, — Evi- 
dence.— In  a  suit  by  the  principal  against  its  agent  for  an 
accounting  for  goods  sold  and  collected  for,  evidence  of  the 
value  of  such  goods  is  not  material,    p.  563. 
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2.  Principal  and  Agent. — Conversion. — Vahie  of  Goods. — Evi- 
dence,— In  an  action  by  the  principal  against  its  agent  for  the 
conversion  of  such  principal's  goods,  evidence  of  the  value  of 
such  goods  is  material,    p.  564. 

3.  Evidence. — Quantity  of  Goods, — Sales, — Vahie, — A  stipula- 
tion by  the  agent,  in  a  suit  by  a  principal  against. its  agent  for 
an  accounting  for  goods  sold  and  collected  for,  that  the  bill 
of  particulars  "shows  the  correct  amount  of  the .  shipments 

*  *     *     and  that    ♦     ♦     *     the  amounts  shown  by  said  bill 

*  ♦  ♦  are  to  be  taken  as  the  true  and  correct  amounts"  is 
not  an  admission  that  such  bill  shows  the  amounts  for  which 
sales  were  made.    p.  564. 

4.  Principal  and  Agent. — Accounting. — Value  of  Goods  Before 
Shipment, — Amount  of  Sales, — Inferences, — Evidence  of  the 
value  of  goods  before  shipment,  where  the  agent  was  not  re- 
quired to  sell  at  any  fixed  price,  furnishes  no  basis  of  inference 
that  such  agent  sold  such  goods  for  any  fixed  sum,  especially 
where  such  agent  paid  all  shipping  expenses,    p.  565. 

5.  Same. — Accounting, — Amount  of  Goods, — Market  Value, — 
Inferences. — Where  the  principal  sues  its  agent  for  an  account- 
ing for  money  collected  on  sales,  but  it  fails  to  prove  the  amount 
of  goods  sold  or  their  market  value  when  sold,  no  basis  for  an 
inference  as  to  the  amount  due  is  shown,    p.  565. 

6.  Same. — Accounting, — Damages. — Evidence, — In  a  suit  by  the 
principal  against  its  agent  for  an  accounting  and  damages,  it  is 
incumbent  upon  the  plaintiff  to  prove  the  amount  of  damages 
with  reasonable  certainty,  or  facts  from  which  such  amount 
can  reasonably  be  inferred,    p.  566. 

7.  Trial. — Failure  of  Evidence, — Directing  Verdict, — Principal 
and  Agent, — Where  the  principal  sues  his  agent  for  an  ac- 
counting, and  such  principal  fails  to  prove  the  amount  due  or 
facts  from  which  such  amount  can  reasonably  be  inferred,  the 
trial  court  should  direct  a  verdict  for  such  agent,     p.  566. 

8.  Appeal  and  Error. — Nominal  Damages, — A  cause  will  not  be 
reversed  for  a  failure  to  assess  nominal  damages,    p.  566. 

From  Delaware  Circuit  Court ;  Joseph  G.  Leffler,  Judge. 

Suit  by  Orla  Green  as  receiver  of  the  Stillwater  Valley 
Stone  Company  against  John  W.  Macy.  From  a  decree 
for  defendant,  plaintiff  appeals.     Affirmed. 

Forkner  &  Forkner,  Fermen  C.  Focht  and  Bollin  Wa/r- 
ner,  for  appellant 

Vol,  86 — 36 
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Engle,  Caldvjell  &  Parry  and  Bingham  &  Long,  for 
appellee. 

Robinson,  J. — Suit  by  Appellant  At  the  close  of  ap- 
pellant's evidence  the  court  sustained  appellee's  motion  for 
a  peremptory  instruction.  Appellant  assigns  as  error  the 
overruling  of  his  motion  for  a  new  trial. 

The  complaint  avers  the  appointment  of  appellant  re- 
ceiver; that  the  stone  company,  a  corporation,  operated 
certain  quarries  on  lands  owned  by  it  in  Ohio ;  that  appel- 
lee was  a  stockholder  and  ojBScer  of  the  corporation,  and 
resided  at  Winchester,  Indiana,  during  the  existence  of 
the  corporation ;  that  to  aid  the  business  of  the  corporation, 
and  in  consideration  of  the  profits  and  benefits  to  the  cor- 
poration and  stockholders  arising  from  the  sale  of  stone, 
and  in  consideration  of  the  benefits  and  profits  that  would 
accrue  to  the  corporation  and  stockholders  and  to  appellee, 
appellee  undertook  and  agreed  with  the  corporation  to 
act  as  its  agent  in  making  sales  of  stone,  and  that  appel- 
lee, as  agent  of,  and  acting  for,  the  corporation,  did,  dur- 
ing the  period  of  five  years,  beginning  with  the day 

of  ,  1885,  and  from  time  to  tiine  during  all  of 

such  period  as  such  agent,  make  sales  of  large  amounts  of 
stone,  in  all  to  the  amount  of  1,500  perches,  and  that  after 
such  sales  appellee,  acting  as  such  agent,  received  and  col- 
lected from  the  parties  to  whom  he  made  such  sales  the 
amounts  for  which  all  of  such  stone  was  so  sold  by  him, 
and  as  such  agent  collected  and  received  as  the  price  for 
such  stone  so  sold  the  sum  of  $3,000;  that  thereafter  he 
accounted  for  and  paid  over  $1,000,  and  that  he  has  failed 
and  refused  and  still  refuses  to  account  for  or  pay  over  to 
the  corporation  or  appellant  the  remainder  of  such  sum 
which  is  due  and  unpaid ;  that  on  January  22,  1900,  before 
the  bringing  of  this  action,  appellant  demanded  such  sum 
and  an  accounting  and  settlement,  but  appellee  refused  said 
demand.     A  bill  of  particulars  is  filed  with  the  complaint. 
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The  complaint  declares  upon  an  agreement  between  the 

corporation  and  appellee,  under  which  appellee,  as  agent, 

was  to  sell  stone,  that  as  such  agent  he  sold  a  cer- 

1.  tain  quantity,  collected  for  such  stone  so  sold 
$3,000,  accounted  for  and  paid  over  $1,000,  failed 
to  pay  the  balance-^$2,000 — for  which  judgment  is  prayed. 
It  is  not  the  theory  of  the  pleading  that  the  corporation 
delivered  to  the  agent  a  quantity  of  stone  of  a  certain  value 
and  that  he  converted  it.  Such  an  action  and  the  case  made 
by  this  complaint  are  essentially  different.  In  the  former, 
or  case  of  conversion,  evidence  of  the  value  of  the  stone 
would  be  material.  In  the  latter  it  would  not  be,  for  the 
reason  that  the  pleading  seeks  to  hold  the  agent  for  money 
collected  for  stone  sold  and  unaccounted  for  regardless  of 
whether  the  agent  sold  it  for  more  or  less  than  its  value. 

In  Boughcr  v.  Scobey  (1863),  21  Ind.  365,  suit  was 
brought  to-  recover  certain  notes,  or  their  proceeds,  the 
second  count  averring  that  appellants  had  placed  in  the 
hands  of  appellees,  as  attorneys,  claims  on  divers  persons 
amounting  to  $6,000,  which  had  been  by  them  collected, 
and  of  which  they  had  paid  appellants  $4,147.85,  leaving 
a  balance  of  $1,852.15  in  their  hands  unaccounted  for  and 
unpaid;  that  demand  had  been  made  for  an  accounting 
and  payment,  which  was  refused,  the  fifth  count  averring 
that  appellants  had  in  the  hands  of  appellees  as  their  at- 
torneys a  large  amount  of  claims,  referred  to,  which  claims 
were  all  solvent  and  amounted  to  $6,000,  and  which  were 
all  imaccounted  for;  that  appellants  demanded  of  them 
that  they  account  for  all  their  interest  in  such  claims,  which 
was  refused.  The  trial  court  had  proceeded  upon  the 
theory  that  the  two  counts  were,  in  substance,  identical. 
The  court  said :  "This  we  think  was  a  mistake.  The  sec- 
ond count  charges  the  defendants  with  having  collected  a 
certain  amount  of  money  upon  claims  placed  in  their  hands 
which  they  failed  to  pay  over  on  demand;  while  the  fifth 
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is  for  failing,  upon  demand,  to  account  for  certain  notes 
on  solvent  i)ersons,  which  had  been  placed  in  their  hands 
for  collection.  *  *  *  The  material  question,  under  the 
second  count,  was,  whether  the  claims  had  been  collected; 
while  no  such  question  could  legitimately  arise  upon  a  trial 
under  the  fifth  count.  Nor  was  it  incumbent  on  the  plain- 
tiffs, under  the  former,  as  it  was  under  the  latter,  to  prove 
the  solvency  of  the  claims." 

The  complaint  in  the  case  at  bar  does  not  proceed  upon 

any  theory  that  made  the  value  of  the  stone  at  the  quarry 

material.     Had  the  complaint  averred  that  the  com- 

2.  pany  delivered   to   appellee   a  certain  quantity  of 
stone  to  be  sold  by  him,  that  he  did  sell  it,  collected 

the  money,  and  failed  to  account  for  all  or  any  part  of  the 
proceeds,  but  converted  the  stone  and  proceeds  to  his  own 
use,  and  that  the  stone  was  of  a  named  value,  evidence  of 
the  value  of  the  stone  would  be  competent  and  material. 
But  this  is  not  the  case  made  by  the  complaint.  It  does 
not  tender  any  issue  as  to  the  value  of  the  stone. 

However,  if  the  evidence  admitted  as  to  the  value  of  the 
stone  at  the  quarry  was  material,  it  gave  no  aid  in  deter- 
mining what  appellee  received  on  the  sale  of  the 

3.  stone.  The  evidence  showed  the  number  of  perches 
of  stone  shipped  from  the  quarries  in  Ohio  to  ap- 
pellee in  Randolph  county.  Appellee  admitted  in  writing 
that  the  bill  of  particulars  "shows  the  correct  amount  of 
the  shipments  of  stone,  and  that  upon  the  trial  of  this 
cause  the  amounts  shown  by  said  bill  of  particulars  may  be 
and  are  to  be  taken  as  the  true  and  correct  amounts  with- 
out further  proof  or  evidence."  The  bill  was  introduced 
in  evidence.  This  writing  does  not  necessarily  go  any  fur- 
ther than  an  admission  that  the  bill  shows  the  correct 
amount  of  stone  shipped,  and  is  not  necessarily  an  admis- 
sion that  the  bill  shows  the  amounts  for  which  sales  were 
made;  and,  in  view  of  the  evidence  given  as  to  the  reason 
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for  making  the  admission,  it  should  go  only  to  the  num- 
ber of  perches,  and  not  to  amounts  for  which  sales  were 
made.    The  stone  was  all  sold  in  Randolph  county,  Indiana, 
and,  even  if  evidence  of  the  value  of  the  stone  at 

4,  the  quarry  at  Covington,   Ohio,  was  material,   it 
gave  no  aid  in  determining  what  amount,  if  any, 

was  yet  due,  for  the  reason  that  freight  and  other  expenses 
were  to  be  paid  by  appellee,  and  the  evidence  does  not  show 
what  these  amounts  were;  and  the  evidence  further  shows 
that  appellee  was  not  required  to  sell  the  stone  at  any  par- 
ticular price.  A  witness,  who  was  secretary  and  treasurer 
of  the  company,  testified  that  when  the  agreement  was 
made  with  appellee  to  sell  stone  to  the  county — it  seems  for 
bridges — appellee  said  he  would  have  to  bid  for  delivering 
the  stone  at  the  bridge;  that  witness  said:  "We  thought 
the  price  of  $2  a  perch  on  board  cars  at  Covington  would 
be  the  basis  of  making  that  calculation  in  estimating  how 
much  more  should  be  charged  to  deliver  the  stone  at  the 
bridge,  wherever  built"  The  evidence  also  shows  that  the 
county  paid  for  the  stone  by  measurement  in  the  bridge 
abutments,  and  that  in  a  number  of  instances  this  was  less 
than  the  car  measurement.  The  evidence  does  not  show 
the  number  of  perches  of  stone  sold.    Upon  a  show- 

5.  ing  of  the  sale  of  the  stone  and  a  receipt  of  the 
money  by  appellee,  the  presumption  would  be  that 

he  received  the  market  value  of  the  stone  at  the  place  where 
sold,  but  the  evidence  shows  neither  this  market  value  nor 
the  quantity  sold. 

We  do  not  think  it  can  be  said  that  the  amounts  received 
were  exclusively  within  appellee's  knowledge.  Appellee's 
evidence  seems  to  be  undisputed  that  he  never  sold  any 
stone  for  the  company  to  any  person  but  the  board  of  com- 
missioners of  Randolph  county.  If  appellee  sold  only  to 
the  county  during  the  time  claimed,  the  amounts  received 
by  him  were  matters  of  record,  and  no  attempt  seems  to 
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have  been  made  to  show  by  this  record  what  these  amounts 
were.  The  code  required  appellant  to  state  in  a  plain  and 
concise  manner  the  facts  requiring  the  relief  demanded,  and 
neither  the  pleadings  nor  the  evidence  shows  it  to  be  ex- 
cused from  this  duty.  See  Brashear  v.  City  of  Madison 
(1895),  142  Ind.  685,  33  L.  K.  A.  474.  As  we  have  seen, 
the  complaint  is  not  upon  the  theory  that  appellant  con- 
signed to  appellee  for  sale  a  certain  amount  of  stone  of  a 
certain  value,  but  that  he  has  rendered  no  account,  and 
praying  for  an  accounting. 

While  it  is  not  necessary  in  such  a  case  to  prove  the  exact 

amount  of  damages,  yet,  where  substantial  damages  are 

claimed,  it  is  necessary  that  the  amount  should  be 

6.  shown  with  reasonable  certainty.     It  is  quite  true 
that  the  "receipts  of  money  and  the  amount  thereof 

may  be  proved  by  facts,  incidents  and  circumstances,"  but 
the  court  or  jury  must  have  some  criterion  or  data  from 
which  they  can  estimate  the  extent  of  the  damage.  We  do 
not  think  there  is  any  evidence  in  this  case  upon  which  the 
jury  could  properly  proceed  to  find  a  verdict  for  appellant. 
If  the  case  had  been  submitted  to  the  jury,  and  a 

7.  verdict  for  substantial  damages  returned,  the  court 
could,  on  application,  have  set  the  verdict  aside  as 

not  sustained  by  sufficient  evidence.  In  such  case  the  court 
may  direct  a  verdict  for  the  defendant.  See  Oleson  v.  Lake 
Shore,  etc,  R.  Co.  (1896),  143  Ind.  405,  32  L.  K.  A.  149, 
and  cases  cited;  Wets  v.  City  of  Madison  (1881),  75  Ind. 
241,  39  Am.  Rep.  135,  Cleveland,  etc.,  R.  Co.  v. 

8.  Heath   (1899),  22  Ind.  App.  47.     Even  if  it  be 
conceded  that  appellant    was  entitled    to    nominal 

damages,  we  can  not  reverse  the  case  for  failure  to  assess 
such  damages. 

Judgment  affirmed. 
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BOZARTH  V.  McInTYRE. 

[No.  5,483.     Filed  November  28,  1905.] 

Appeal  and  Error. — Jurisdiction, — Final  Judgment. — Record. — 
The  Appellate  Court  has  no  jurisdiction  to  determine  an  appeal 
unless  from  a  final  judgment;  and  the  record  on  appeal  must 
affirmatively  show  such  final  judgment. 

From  Porter  Circuit  Court;  William  H.  Dowdell,  Spe- 
cial Judge. 

Action  by  Nelson  J.  Bozarth  against  James  Mclntyre. 
From  a  judgment  for  defendant,  plaintiflF  appeals.  Appeal 
dismissed. 

Nelson  J.  Bozarth,  in  pro.  per.,  for  appellant 
T.  H.  Heard,  for  appellee. 

Myees,  J. — In  this  State  appeals  to  the  Supreme  and 
Appellate  Courts  can  only  be  taken  from  a  final  judgment. 
Keller  v.  Jordan  (1897),  147  Ind.  113;  Home,  etc..  Power 
Co.  V.  Glohe  Tissue  Paper  Co.  (1896),  145  Ind.  174; 
City  of  Jeffersonville  v.  Tomlin  (1893),  7  Ind.  App.  681. 

Unless  the  record  on  appeal  discloses  a  final  judgment, 
the  appeal  will  not  be  entertained.  City  of  Jeffersonville 
V.  Tomlin,  supra;  Chicago  Horseshoe  Co.  v.  Gostlin 
(1903),  30  Ind.  App.  504;  Stephenson  v.  Gillaspie  (1899), 
23  Ind.  App.  187.  The  record  in  this  cause  contains  a 
copy  of  the  instructions  submitted  to  the  jury,  and  by  the 
bill  of  exceptions  it  is  asserted  that  the  instructions  were 
applicable  to  the  evidence  in  the  cause.  The  instructions 
are  virtually  all  that  the  record  contains.  There  is  nothing 
in  the  record  showing  a  final  disposition  of  the  cause  in 
the  lower  court.     This  omission  is  fatal  to  this  appeal. 

Appeal  dismissed. 
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Kilmer  et  al.  v.  Monetweight  Scale  Company. 

[No.  5,484.     Filed  November  28,  1905.] 

1.  Evidence. — Judicial  Notice, — "F.  O.  B" — Courts  take  judicial 
notice  that  "f.  o.  b."  means  delivered  "free  on  board"  the  car 
or  other  conveyance,    p.  571. 

2.  Sales.  —  Delivery.  —  Carriers.  —  Where  defendants  ordered 
from  plaintiff  in  writing  a  computing  scale  to  be  shipped  to 
them  "f.  0.  b.,"  addressed  to  them,  and  plaintiff  delivered  such 
scale  to  a  common  carrier,  properly  addressed,  such  delivery 
constituted  a  delivery  to  defendants,    p.  571. 

3.  Same.  —  Executory  Contracts  of.  —  Breach.  —  Retention  of 
Legal  Title, — Effect. — Where  defendants,  in  writing,  ordered 
from  plaintiff  a  computing  scale,  such  plaintiff  to  retain  title 
until  paid  for,  and  such  plaintiff  delivered  such  scale  according 
to  contract,  plaintiff  is  entitled  to  recover  the  full  contract 
price,  such  retention  of  title  being  for  plaintiff's  exclusive 
benefit,  and  payment  of  the  price  extinguishing  plaintiff's 
claim  of  title,    p.  571. 

4.  Same. — Contracts. — Consideration. — Where  plaintiff  contracts 
to  sell  defendants  a  computing  scale,  title  to  remain  in  plaintiff 
until  paid  for,  and  defendants  to  have  the  possession  and  use 
of  same  during  time  of  payment,  there  is  a  consideration  for 
the  promise  to  pay  the  agreed  price,    p.  572. 

6.  PuiADiNG. — Complaint — Sales. — Executory  Contracts  of. — 
Breach. — A  complaint  alleging  that  plaintiff  delivered  goods  to 
defendants  upon  their  written  order  for  same,  the  title  thereto 
to  remain  in  plaintiff  until  paid  for;  that  defendants  refused 
to  receive  same  and  refused  to  pay  the  stipulated  price  therefor, 
and  demanding  the  contract  price,  is  good.    p.  572. 

6.  Appeal  and  Error. — Briefs. — Waiver. — Where  appellants  in 
their,  brief  fail  to  set  out  literally  or  substantially  the  motion 
for  a  new  trial  whose  overruling  is  questioned,  no  question  is 
presented,    p.  572. 

From  Grant  Circuit  Court;  H.  J.  Pavlus,  Judge. 

Action  by  the  Moneyweight  Scale  Company  against 
George  W.  Kilmer  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

^V.  S,  Marshall  J  Gus.  S.  Condo  and  John  H.  Brubaker, 
for  appellants. 
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H.  B.  Shively,  F.  0.  Switzer  and  St,  John  &  Charles, 
for  appellee. 

Black,  P.  J. — The  appellee  sued  the  appellants  to  re- 
cover the  price  of  certain  scales,  the  complaint  containing 
three  paragraphs  based  upon  three  written  and  printed  or- 
ders executed  by  the  appellants,  each  paragraph  seeking 
recovery  of  the  contract  price  of  one  of  the  scales.  A  de- 
murrer to  each  paragraph  was  overruled;  and  the  throe 
paragraphs  were  so  nearly  alike,  except  as  to  the  amounts 
stated  therein,  that  it  will  suffice  to  show  the  substantial 
averments  of  the  first  paragraph. 

After  preliminary  statements,  it  was  alleged  that  the 
appellants,  March  4,  1901,  executed  to  the  appellee  a  cer- 
tain written  and  printed  order  and  contract,  a  copy  of 
which  was  exhibited,  whereby  the  appellee  sold  to  the  ap- 
pellants one  Standard  market  computing  scale,  described, 
at  and  for  the  price  of  $70,  with  an  allowance  of  $15  as 
a  credit  indorsed  thereon;  that  by  the  terms  of  the  order 
and  contract  the  scale  was  to  be  shipped  by  the  appellee 
f.  o.  b.  Dayton,  Ohio,  and  addressed  to  the  appellants  as 
Kilmer  Bros.,  Warsaw,  Indiana,  and  was  to  be  paid  for 
by  the  appellants  as  follows:  Ten  days  after  shipment  $5 
in  cash,  and  $5  per  month  thereafter  until  paid  in  full, 
the  deferred  payments  to  be  evidenced  by  notes  without 
interest;  that  on  or  about  March  11,  1901,  in  accordance 
with  the  order  and  contract,  the  appellee  shipped  the  scale 
by  freight,  from  Dayton,  Ohio,  f.  o.  b.  cars  at  that  place, 
addressed  to  the  appellants  by  their  said  firm  name,  at 
Warsaw,  Indiana,  of  which  shipment  the  appellee  then  and 
there  notified  the  appellants;  that  in  due  course  of  trade 
and  transportation  the  scale  arrived  at  Warsaw,  Indiana, 
without  unnecessary  delay,  of  which  appellants  were  duly 
notified;  that  on  or  about  March  21,  1901,  the  appellee 
made  sight  draft  on  the  appellants,  through  a  bank  named, 
at  Warsaw,  Indiana,  for  the  cash  payment,  and  tendered 
to  the  appellants  the  promissory  notes  mentioned  in  the  or- 
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der  and  contract  for  their  signatures,  but  they  failed  and 
refused  to  pay  the  draft  and  refused  to  make  tlie  cash  pay- 
ment, and  refused  to  sign  the  notes,  and  have  wholly  failed 
and  refused  to  pay  for  the  scale,  or  to  settle  in  accordance 
with  the  terms  of  the  order  and  contract,  and  have  wholly 
failed  *to  comply  with  the  terms  of  said  agi:eement ;  that 
the  appellee  has  performed  each  and  all  of  the  stipulations 
of  the  contract  by  it  to  be  performed,  and  has  done  every- 
thing required  of  it  by  the  terms  of  the  order  and  contract; 
that  there  is  due  and  unpaid  to  the  appellee  from  the  ap- 
pellants on  the  contract  the  sum  of,  etc.  Wherefore,  etc. 
The  instrument  exhibited  with  the  pleading,  having  at 
its  head  a  notice  that  no  scales  would  be  shipped  on  trial, 
was  in  the  form  of  an  order  addressed  to  the  appellee, 
signed  by  the  appellants  by  their  firm  name.  It  contained 
a  request  to  ship  the  scale  as  indicated  in  the  complaint, 
as  soon  as  possible,  f.  o.  b.  Dayton,  Ohio,  addressed  as 
stated  in  the  pleading,  with  an  agreement  on  the  part  of  the 
appellants,  "on  fulfilment  of  the  above,"  to  pay  the  speci- 
fied price,  $5  cash,  and  the  same  amount  monthly  till  paid 
in  full,  and  provision  that  ten  days  after  shipment  the  ap- 
l)ellee  was  to  make  sight  draft  for  cash  payment,  with  notes 
for  the  balance,  as  pleaded.  It  was  provided:  "Should 
there  be  any  failure  to  pay  such  draft  or  execute  such  notes 
for  deferred  payments,  or  should  there  be  any  default  in 
any  deferred  payments,  the  full  amount  of  the  purchase 
price  shall,  and  then  does,  become  due  and  payable,  and 
you  or  your  agent  may  take  possession  of  and  remove  said 
computing  scales  without  legal  process,  unless  an  extension 
of  time  be  granted  by  said  Moneyweight  Scale  Company; 
and  payments  previously  made  shall  be  considered  as  hav- 
ing been  made  for  the  use  of  said  computing  scales  during 
the  time  the  same  remain  in  my  custody.  It  is  further 
agreed  that  the  title  of  said  computing  scales  shall  not  pass 
from  the  iloneyweight  Scale  Company  until  same  are  paid 
for  in  full,  and  shall  remain  the  property  of  the  Monev- 
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weight  Scale  Company  till  that  time."  A  guaranty  was 
stated,  and  it  was  "agreed  that  this  shall  not  be  counter- 
manded." 

It  is  claimed  in  effect  that  the  pleading  did  not  show  a 
delivery,  and  that  because  of  the  want  of  a  sufficient  aver- 
ment of  delivery  and  of  the  fact  that  the  title  did 

1.  not  pass,  the  appellee  could  not  sue  on  the  contract 
for  the  contract  price,  but  was  restricted  to  re- 
covery of  damages  measured  by  the  difference  between  the 
agreed  price  and  the  market  value  of  the  article  at  the  time 
and  place  of  delivery.  We  judicially  know  that  "f.  o.  b."  in 
such  connection  means  "free  on  board." 

The  delivery  to  the  carrier,  free  on  board  the  car,  ad- 
dressed to  the  appellants  as  provided  for  in  the  contract, 
with  notice  of  the  shipment  to  the  appellants,  was 

2.  in  effect  a  delivery  to  the  appellants.     Bartlett  v. 
Jewett  (1884),  98  Ind.  206;  Rechtin  v.  McOary 

(1889),  117  Ind.  132;  Rastetter  v.  Reynolds  (1903),  160 
Ind.  133;  Dill  v.  Mumford  (1898),  19  Ind.  App.  609; 
McKee  v.  Bainter  (1897),  52  5^eb.  604,  72  K  W.  1044; 
Silberman  v.  ClarJc  (1884),  96  X.  Y.  522;  Capehart  v. 
Furman  Farm,  etc.,  Co.  (1893),  103  Ala.  671,  16  South. 
627,  49  Am.  St.  60. 

The  retention  of  the  legal  title  by  the  seller  could  not 

prevent  his  recovery  by  suit  of  the  agreed  price  according 

to  the  terms  of  the  contract  of  conditional  sale.   The 

3.  right  to  take  back  the  property  was  a  right  reserved 
by  the  seller  for  his  own  benefit  to  be  exercised  at 

his  option.  The  buyers  had  no  right  to  return  the  goods 
or  to  complain  of  the  seller  for  not  taking  them  back.  The 
buyers  were  absolutely  bound  to  pay  the  purchase  price, 
and  upon  their  failure  to  pay  and  execute  notes  as  provided 
in  the  contract,  upon  performance  on  the  part  of  the  appel- 
lee, it  had  the  right  to  sue  for  the  whole  price.  This  is 
but  saying  that  the  appellants  were  bound  by  their  lawful 
contract  according  to  its  terms. 


572         APPELLATE  COURT  OF  INDIANA, 

Kilmer  v,  Moneyweight  Scale  Co. — 36  Ind.  App.  568. 

Upon  receipt  of  full  payment,  whether  by  voluntary  act 
of  the  buyers  or  through  process  of  law,  the  seller's  right 
to  claim  title  would  end ;  but  whether  it  may  be  said  prop- 
erly that  by  suing  for  the  contract  price  the  seller  waived 
its  right  thereafter  to  claim  title  is  a  question  which  need 
not  here  be  debated ;  the  right  to  recover  the  contract  price 
according  to  the  terms  of  the  agreement  being  unquestion- 
able, whether  any  claim  upon  the  specific  goods  would  re- 
main to  the  seller  or  otherwise.  In  such  a  contract  of  sale 
— the  possession  and  use  to  be  in  the  buyer,  the 

4.  title  to  remain  in  the  seller  until  full  payment — 
there  is  a  sufficient  consideration  for  the  absolute 

promise  to  pay  the  agreed  price.  As  supporting  this  conclu- 
sion, see  Appleton  v.  Norwalk  Library  Corp.  (1886),  53 
Conn.  4,  22  Atl.  681;  Beach's  Appeal  (1890),  58  Conn. 
464,  20  Atl.  ^76]  Fuller  v.  Byrne  (1894),  102  Mich.  461, 
60  X.  W.  980;  Vaughn  v.  Hopson  (1874),  10  Bush  (Ky.) 
337;  Fleury  v.  Tufts  (1887),  26  111.  App.  101;  Matthews 
v.  Lucia  (1883),  55  Vt.  308;  Child  v.  Allen  (I860),  33 
Vt.  476;  Manchester  Locomotive  Works  v.  Truesdale 
(1890),  44  Minn.  115,  46  K  W.  301,  9  L.  R.  A.  140; 
Heller  v.  Elliott  (1882),  44  K  J.  L.  467;  Corlies  v.  Gard- 
ner (1829),  2  Hall  (N.  Y.)  345;  Lanman  v.  McGregor 
(1884),  94  Ind.  301;  Smith  v.  Barber  (1899),  153  Ind. 
322;  Dowagiac  Mfg.  Co.  v.  Thurston  (1900),  24  Ind. 
App.  264;  Turk  v.  Camahan  (1900),  25  Ind.  App.  125, 
81  Am.  St.  85. 

The  complaint  was  sufficient     The  overruling  of 

5.  a  motion  made  by  the  appellants  for  a  new  trial 
is  assigned  as  error;  but  the  appellants  have  not 

stated  in  their  brief  what  reasons  were  assigned  in  the  mo- 
tion or  any  reason  so  assigned,  and  their  brief  does 

6.  not  contain  any  statement  of  so  much  of  the  rec- 
ord as  to  present  any  error  in  connection  with  the 

trial,  as  required  by  rule  twenty-two  of  this  court. 
Judgment  affirmed. 
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Indianapolis  Gas  Company  et  al.  v.  Pierce. 

[No.  5,517.     Filed  November  28,  1905.] 

1.  Landlord  and  Tenant. — Leases, — Contracts, — Gas  and  OH. — 
A  provision  in  a  gas-and-oil  lease  that  if  the  lessee  does  not 
drill  a  well  within  a  specified  period,  it  shall  pay  a  certain  sum 
thereafter  as  rent,  is  valid,    p.  578. 

2.  Same. — Leases, — Assignees, — Rights, — The  assignee  of  an  as- 
signable gas-and-oil  lease  acquires  all  of  the  rights  of  the  lessee, 
p.  578. 

3.  Same. — Leases.  —  Undefined  Territory. — Excepted, — Failure 
to  Require  Location, — Where  the  landlord  provided  in  his  lease 
that  no  gas-and-oil  well  should  be  sunk  on  twenty  acres,  to  be 
designated  by  him,  situate  about  his  buildings,  and  he  after- 
wards pointed  out  a  place  where  the  first  well  might  be  sunk, 
but  neither  the  lessee  nor  its  assignees  ever  demanded  that  he 
should  designate  the  lands  reserved  more  definitely,  such  lessee 
and  assignees  are  not  discharged  from  their  obligations  under 
such  lease,    p.  578. 

4.  Same. — Leases. — Assignment. — Liabilities. — ^Where  the  lessee's 
assignee  assigned  to  defendant  all  of  its  "live  leases,"  which 
included  plaintiff's,  defendant  is  liable  according  to  its  terms, 
though  it  did  not  actually  know  of  such  lease  at  the  time  of 
such  purchase,  especially  where  it  tried  afterwards  to  get 
plaintiff  to  cancel  same.    p.  579. 

From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge, 

Action  by  William  G.  Pierce  against  the  Indianapolis 
Gas  Company  and  another.  From  a  judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

Kane  &  Kane,  for  appellants. 
L.  8.  Baldwin,  for  appellee. 

Wiley,  J. — ^Appellee  recovered  a  judgment  against  ap- 
pellant Indianapolis  Gas  Company  for  rental  upon  a  gas 
lease.  At  the  request  of  the  parties  the  court  made  a  special 
finding  of  facts,  and  stated  its  conclusion  of  law  thereon. 
To  the  conclusion  of  law  a  proper  exception  was  reserved. 
The  appellant  Indianapolis  Gas  Company  moved  for  a  new 
trial,  and  its  motion  was  overruled.    Under  the  assignment 
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of  errors  we  are  required  to  review  the  conclusion  of  law 
and  the  questions  presented  by  the  motion  for  a  new  trial. 
The  court  rendered  judgment  against  both  of  the  appellants 
for  costs. 

The  facts  exhibited  by  the  special  findings  are  as  follows : 
On  May  3,  1887,  appellee  entered  into  a  contract  and  lease 
in  writing  by  which  he  demised  and  let  to  Guffy  &  Com- 
pany, for  the  purpose  of  drilling  and  operating  for  oil 
or  natural  gas,  etc.,  a  certain  tract  of  land  in  Hamilton 
county,  Indiana,  containing  forty  acres,  more  or  less,  re- 
serving therefrom  twenty  acres  around  the  buildings  on 
the  premises,  upon  which  it  was  provided  no  well  should 
be  drilled,  and  the  boundaries  of  said  twenty  acres  should 
be  designated  by  appellee.  Under  such  contract  it  was  pro- 
vided that  the  rights  granted  to  the  lessee  should  continue 
for  a  term  of  five  years,  and  that  if  gas  was  "contained  in 
sufficient  quantities,"  and  utilized,  the  consideration  to  be 
paid  appellee  should  be  $100  per  annum  for  each  well, 
the  same  payable  within  sixty  days  after  the  completion  of 
the  well,  and  thereafter  annually  in  advance.  The  well 
should  be  conmienced  and  completed  within  six  months, 
and  in  case  of  a  failure  so  to  complete  such  well  within  the 
designated  time  the  lessee  was  to  pay  appellee,  for  such  de- 
lay, the  sum  of  $100  per  annum  within  three  months  after 
the  time  for  completing  said  well,  and  the  appellee  agreed 
to  accept  such  sum  as  full  consideration  in  payment  for 
such  yearly  delay  until  one  well  should  be  completed.  A 
failure  to  complete  one  well,  or  to  make  any  payments 
within  such  time  as  mentioned,  should  render  the  lease 
null  and  void,  and  it  was  to  remain  without  effect  as  be- 
tween the  parties.  Immediately  after  the  execution  of  the 
lease  the  lessee  took  possession  thereof,  and  appellee  pointed 
out  to  the  agent  of  lessee,  who  acted  for  it,  the  portion  of 
the  land  upon  which  he  desired  the  first  well  to  be  drilled, 
designating  the  place   as  near  a  certain  oak   tree.      The 
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boundaries  of  the  portion  of  the  farm  upon  which  wells 
might  be  drilled,  and  that  portion  upon  which  no  wells 
were  to  be  drilled,  were  at  no  time  fixed  and  designated 
by  the  appellee,  except  as  above  stated,  nor  did  the  original 
lessee,  nor  appellants,  nor  either  of  them,  at  any  time,  ask 
appellee,  or  any  one  representing  him,  to  fi>x  more  definitely 
the  boundaries  of  the  portions  of  land  so  leased,  nor  the 
location  of  the  well  or  wells  to  be  drilled.  Appellee  was  at 
all  times  ready  and  willing  to  locate  more  definitely  the 
first  well  and  fix  the  boundaries  of  the  portions  of  said 
leased  premises  in  accordance  with  the  terms  of  the  lease. 
Appellee  did  not  notify  the  original  lessee  or  appellants 
that  he  had  or  would  designate  the  boundaries  around  the 
twenty  acres  where  the  buildings  were,  on  which  no  wells 
should  be  drilled,  or  that  he  had  or  would  locate  more 
definitely  the  place  where  a  well  should  be  drilled.  Sub- 
sequently Guffy  &  Company  assigned  and  transferred  all 
their  rights  to  and  interest  in  said  lease  to  the  Indianapolis 
Natural  Gas  Company.  In  April,  1890,  the  latter  com- 
pany, for  a  valuable  consideration,  assigned,  transferred 
and  turned  over  to  the  appellant  Indianapolis  Gas  Com- 
pany all  the  lands  and  property  of  every  description  be- 
longing to  the  Indianapolis  Natural  Gas  Company,  includ- 
ing the  lease  in  controversy.  In  making  the  transfer  of 
such  property  and  contracts  the  Indianapolis  Natural  Gas 
Company  turned  over  to  appellant  Indianapolis  Gas  Com- 
pany a  lease  register  purporting  to  show  all  contracts  which 
were  at  that  time  held  by  the  Indianapolis  Natural  Gas 
Company  which  had  not  been  canceled  and  also  the  leases 
which  had  been  canceled  or  abandoned.  The  lease  sued 
on  did  not  appear  on  said  lease  register.  Some  old 
leases^  marked  "abandoned  leases,"  were  turned  over 
to  the  Indianapolis  Gas  Company  in  making  such  transfer, 
among  which  was  the  lease  from  appellee,  which  was  "at 
the  time  a  live  and  enforceable  contract."     Said  lease  was 
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not  found  by,  nor  come  to  the  knowledge  of,  the  Indianap- 
olis Gas  Company  until  after  the  transfer  of  leases  and 
property  aforesaid  was  fully  consummated.     Since  the  exe- 
cution of  said  lease  neither  Guffy  &  Company  nor  either 
of  appellants  has  drilled  or  attempted  to  drill  a  gas-well 
or  wells  upon  any  portion  of  the  leased  premises,  or  con- 
structed any  pipe-lines,  or  erected  any  buildings  or  ma- 
chinery under  said  contract,  or  attempted  to  exercise  any 
right  or  privilege  granted  thereunder.     Neither  the  original 
lessee  nor  appellants  have  asserted  any  rights  under  said 
lease,  nor  have  they  taken  possession  of  the  premises  therein 
described.     During  the  last  week  in  January,   1892,  the 
appellant  Indianapolis  Gas  Company,  through  its  author- 
ized agent,  called  upon  appellee  and  urged  him  to  consent 
to  the  cancelation  of  said  lease,  and  to  sign  a  release  receipt 
for  the  same.     At  that  time  appellee  demanded  that  he 
either  be  paid  the  rental  due  under  the  terms  of  the  lease, 
or  tliat  a  well  or  wells  be  drilled  on  his  lands  as  provided 
in  the  lease.    Appellee  refused  to  cancel  the  lease  or  permit 
it  to  be  done,  and  the  same  has  never  been  canceled  or  in 
any  way  released  by  appellee.     The  lease   sued   on   was 
executed  on  the  3d  day  of  May,  1887,  and  was  to  run  for 
five  years.     The  lessee  therein  was  to  begin  operations  on 
said  lands  within  thirty  days,  and  complete  a  well  within 
tlirce  months,  and  upon  failure  to  drill  such  well  the  orig- 
inal lessee  was  to  pay  appellee  within  three  months  $100 
''for  such  yearly  delay  in  the  drilling  of  said  well."     No 
w^ell  was  drilled  on  said  real  estate,  and  the  first  yearly  pay- 
ment became  due  and  payable,  under  the  terms  of  the  lease, 
on  the  3d  day  of  October,  1888,  and  the  third  annual  pay- 
ment became  due  October  3,  1889,  at  which  dates,  respect- 
ively, a  right  of  action  accrued  to  appellee  for  the  recover}' 
of  each  yearly  rental.   The  complaint  in  this  action  was  filed 
on  the  2d  day  of  June,  1900,  and  the  right  of  action  for 
the  recovery  of  each  of  said  yearly  rentals  last-above  men- 
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tioned  did  not  accrue  within  ten  years  next  preceding  the  day 
on  which  this  action  was  commenced.  Neither  the  appellee, 
nor  any  one  for  him,  has  received  any  compensation  what- 
ever under  or  by  virtue  of  said  lease,  nor  has  the  original 
lessee  or  appellants  tendered  to  him  any  payment  on  ac- 
count thereof.  Said  lease  remained  in  full  force  and  effect 
until  the  expiration  of  the  full  term  of  five  years  from  the 
date  thereof.  There  is  now  due  under  said  lease  the  sum 
of  $100,  with  interest  at  the  rate  of  six  per  cent  per  annum 
on  each  and  every  payment  that  should  have  been  made 
on  and  after  the  3d  day  of  April,  1890.  Two  annual 
payments  of  $100  each  remain  due  and  unpaid,  making  a 
total  of  $345.80  now  due  and  payable  under  and  by  virtue 
of  the  terms  of  the  lease. 

As  a  conclusion  of  law  the  court  stated :  "That  the  plain- 
tiff is  entitled  to  recover  of  the  defendant  Indianapolis  Gas 
Company  the  sum  of  $345.80,  and  his  costs  as  against  both 
of  said  defendants." 

As  the  rights  of  the  parties  may  be  determined  from  the 
facts  found  and  the  conclusion  of  law  stated,  we  have  re- 
frained from  setting  out  the  material  averments  of  the 
complaint.  It  may  be  said,  however,  that  it  proceeds  upon 
the  theory  that  the  lease  granted  to  the  lessee,  for  a  period 
of  five  years,  the  right  to  drill  gas-wells  on  the  leased 
premises,  reserving  to  appellee  twenty  acres  of  the  land 
surrounding  the  buildings,  the  boundaries  of  which  appel- 
lee was  to  designate.  The  lease  did  not  name  any  time  in 
which  such  boundaries  should  be  designated,  but  the  com- 
plaint avers  that  appellee  was  ready  and  willing  so  to  desig- 
nate the  boundaries  whenever  the  lessee  indicated  it  was 
ready  to  drill  a  well,  and,  also,  that  appellee  did  designate 
a  place  where  a  well  might  be  drilled.  The  lease  provided 
that  upon  failure  to  drill  a  well  within  a  designated  pe- 
riod the  lessee  was  to  pay  the  lessor  an  annual  rental 
of  $100. 

Vol.  36—37 
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Such  a  condition  in  a  lease  of  this  character  is  a  valid 

condition  and  may  be  enforced.     Indianapolis  Nat.   Gas 

Co.    V.    Spaugh     (1897),    17    Ind.    App.     683; 

1.  Indianapolis  Nat   Gas  Co.  v.  Pierce   (1900),  25 
Ind.  App.  116;  Doxey's  Estate  v.  Service  (1902), 

30  Ind.  App.  174. 

In  this  case  it  is  alleged  that  the  original  lessee  assigned 

the  lease  to  the  Indianapolis  Natural  Gas  Company  and 

that  it  assigned  it  to  the  Indianapolis  Gas  Company. 

2.  The  facts  specially  found  establish  such  assign- 
ments. By  such  assignments  the  appellant  Indian- 
apolis Gas  Company,  by  operation  of  law,  became  the  les- 
see, and  acquired  all  the  rights  of  a  lessee  thereunder.  Ap- 
pellants affirm  that  they,  as  assignees,  were  under  no  obli- 
gation to  perform  any  duty  under  the  lease  until  appellee 

had  marked  the  boundaries  of  the  portion  of  the 

3.  premises    upon    which    a    well  or  wells    might  be 
drilled  under  the  terms  of  the  lease,  and  as  he  did 

not  so  mark  such  boundaries,  appellants  are  released  from 
liability.  The  appellee  alleges,  and  the  special  findings 
show,  that  he  was  ready  and  willing  to  mark  the  boundaries 
whenever  the  lessee  evinced  a  willingness  and  readiness  to 
drill  a  well.  It  is  also  shown  that  he  designated  a  place 
where  a  well  might  be  drilled,  and,  in  the  absence  of  a 
finding  to  the  contrary,  it  will  be  presumed  that  the  place 
designated  was  on  that  part  of  the  premises  where  the  lease 
provided  a  well  might  be  located.  But  appellants  say  that 
the  lease  gave  no  right  to  appellee  to  designate  a  place  where 
a  well  might  be  drilled,  but  only  to  designate  the  boundaries 
of  the  twenty  acres  surrounding  the  buildings,  within  which 
boundaries  no  well  should  be  drilled.  It  is  found  that 
neither  appellants  nor  their  assignor  ever  requested  appel- 
lee "to  fix  more  definitely  the  boundaries  of  said  portions 
of  the  land  so  leased,"  and  that  appellee  was  "at  all  times 
ready  and  willing  to  locate  more  definitely  the  first  well 
and  fix  the  boundaries  of  the  portions  of  said  leased  prem- 
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ises,"  etc.  These  facts  bring  this  case  squarely  within  the 
rule  declared  in  Indianapolis  Nat,  Gas  Co.  v.  Spaugh,  supra, 
and  upon  the  point  immediately  under  consideration  that 
case  rules. 

In  Kohomo,  etc.  Oil  Co,  v.  Albright  (1897),  18  Ind. 
App.  151,  which  was  an  action  against  appellant  upon  a 
gas  lease  which  contained  a  clause  that  appellant  was  to 
drill  a  well  upon  "ground  to  be  mutually  agreed  upon," 
and  where  it  failed  to  do  so  it  was  held  that  appellee 
could  maintain  an  action  to  recover  rent  upon  such  failure, 
and  it  was  there  said :  "Appellant  was  not  bound  to  drill 
a  gas-well.  It  had  the  right  to  do  so.  It  was  enough  for 
appellees  to  be  ready  and  willing  to  agree  with  the  appel- 
lant upon  a  place,  and  to  wait  for  notice  from  the  appel- 
lant that  it  was  ready  to  locate  the  well." 

It  is  next  contended  that  as  the  appellant  Indianapolis 
Gras  Company  had  no  knowledge  of  the  existence  of  the 
lease  at  the  time  of  the  purchase  from  appellant 
4.     Indianapolis  KTatural  Gas  Company  and  the  trans- 
fer covered  only  such  leases  as  were  on  the  lease 
register  and  shown  to  be  "live  leases,"  the  assignment  of 
the  contract  was  never  accepted  by  it,  and  hence  it  is  not 
liable  under  the  contract.     It  was  no  fault  of  appellee 
that  his  lease  did  not  appear  upon  the  lease  register,  for 
with  that  he  had  nothing  to  do.     It  sufficiently  appears 
that  the  Indianapolis  Gas  Company  accepted  from  its  im- 
mediate assignor  "all  live  leases,"  and  that  the  lease  in 
suit  was  assigned  to  it.     Such  lease  was  a  "live  lease,"  for 
it  was  operative  for  five  years  after  its  execution.     It  was 
executed  in  1887,  and  was  assigned  to  the  Indianapolis 
Gas  Company  in  April,  18901     The  assignment  and  ac- 
ceptance of  the  lease  to  and  by  the  Indianapolis  Gas  Com- 
pany carried  with  it  all  the  obligations  assumed  by  the 
original  lessee. 

Appellant  recognized  that  the  lease  was  a  "live  lease" 
and  a  binding  and  enforceable  contract,  for  it  is  found  as 
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a  fact — and  such  finding  is  based  upon  positive  evidence — 
that  in  1892,  two  years  or  more  after  it  took  the  assign- 
ment, it  made  two  or  more  attempts  to  get  appellee  to  con- 
sent to  its  cancelation.  If  it  was  not  a  "live  lease,"  and 
appellant  was  not  bound  by  it,  then  it  could  have  had  no  rea- 
son or  object  in  securing  its  cancelation.  It  is  exhibited  by 
the  findings  that  this  lease  was  assigned  to  appellant  In- 
dianapolis Gas  Company,  and  passed  into  its  possession 
when  the  Indianapolis  Natural  Gas  Company  transferred 
all  of  its  leases  to  it.  The  contention  of  appellant  upon 
this  point,  in  view  of  the  established  facts,  is  without  merit. 
Every  material  fact  essential  to  appellee's  recovery  is 
exhibited  by  the  special  findings  and  abundantly  supported 
bv  the  evidence. 
"  Judgment  affirmed. 


Brotherhood  of  Painters,  Decorators  and 
Paper -Hangers  of  America  v.  Moore. 

[No.  5,564.     Filed  November  28,  1905.] 

1.  Pleading. — Complaint. — Insurance. — Mutual  Benefit, — ^A  com- 
plaint alleging  that  plaintiff  was  a  beneficial  member  of  de- 
fendant mutual  benefit  brotherhood;  that  he  complied  with  all 
the  requirements  of  such  brotherhood;  that  its  constitution  pro- 
vided for  certain  benefits  to  be  paid  to  its  members  in  case  of 
accidental  injury  and  that  he  sustained  such  an  injury,  is  good 
p.  582. 

2.  Same. — Complaint. — Initial  Attack  on  Appeal. — A  complaint 
is  sufficient  when  attacked  for  the  first  time  on  appeal  if  it 
states  facts  sufficient  to  bar  another  action  for  the  same  cause, 
p.  584. 

3.  Insurance. — Mutual  Benefit. — Constitution. — Am.endmenU — 
Excluding  Liability  After  Injuries. — The  amendment  of  the 
constitution  of  a  mutual  benefit  society  after  plaintiff  has  re- 
ceived the  injuries  for  which  he  sues,  so  as  to  exclude  liability 
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for  injuries  received  under  the  circumstances  of  plaintiff's 
injuries,  does  not  relieve  such  society  from  the  payment  for 
plaintiff's  injuries,    p.  584. 

4.  Insurance.  —  Mutual  Benefit.  —  Constitution,  —  Prohibition 
against  More  Hazardous  Occupation, — Election. — ^Where  the 
constitution  of  a  mutual  benefit  society  provides  against  liability 
where  a  member  engages  in  a  more  hazardous  occupation,  and 
the  plaintiff  notifies  the  society  that  he  has  engaged  in  a  more 
hazardous  occupation,  and  subsequently  pays  his  dues,  which 
are  accepted  by  such  society,  such  society  elects  to  retain  plain- 
tiff as  a  member  and  to  disregard  such  provision,    p.  586. 

5.  Principal  and  Agent. — Local  Lodge, — Collections. — The  local 
lodge  ofBcers  are  the  agents  of  the  general  lodge  to  do  what  the 
constitution  of  the  general  lodge  requires  them  to  do;  and  their 
knowledge  that  plaintiff  was  engaged  in  a  more  hazardous  em- 
ployment is  attribtutable  to  the  general  lodge,    p.  586. 

6.  Appeial  and  Error. — Bill  of  Exceptions. — Original, — Precipe. 
—Statutes.— Under  the  act  of  1903  (Acts  1903,  p.  338)  an 
original  bill  of  exceptions  certified  in  a  transcript  is  a  part  of 
the  record,  regardless  of  whether  the  precipe  calls  for  such 
original  or  merely  a  transcript,    p.  587. 

From  Superior  Court  of  Marion  County  (66,234) ; 
James  M.  Leathers,  Judge. 

Action  by  Edward  L.  Moore  against  the  Brotherhood  of 
Painters,  Decorators  &  Paper-IIangers  of  America.  From 
a  judgment  for  plaintiff,  defendant  appeals.     Affirmed. 

Haywood  &  Burnett  and  M.  A.  Ryan,  for  appellant. 
Charles  E.  Cox,  for  appellee. 

Wiley,  J. — This  cause  originated  before  a  justice  of 
the  peace,  where  a  judgment  was  rendered  against  appel- 
lant for  $150.  From  that  judgment  it  appealed  to  the 
court  below^  where  the  cause  was  tried  upon  an  agreed  state- 
ment of  facts,  resulting  in  a  finding  and  judgment  for  ap- 
pellee in  the  sum  of  $167.25.  Appellant  moved  for  a  new 
trial,  which  motion  was  overruled. 

The  errors  assigned  are:  (1)  That  the  complaint  does 
not  state  facts  sufiicient  to  constitute  a  cause  of  action; 
and  (2)  that  it  was  error  of  the  court  to  overrule  appel- 
lant's motion  for  a  new  trial. 
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The  complaint  avers:  That  appellant  is  a  corporation 
organized  under  the  laws  of  Indiana,  and  is  the  central 

and  governing  organization  for  numerous  subordi- 
1,     nate   organizations  of   unions   of  skilled   workmen 

engaged  in  the  trades  of  painting,  decorating, 
paper-hanging,  etc. ;  that  on  May  1,  1900,  appellee  became 
a  member  of  one  of  the  subordinate  organizations,  which 
was,  and  still  is,  acting  under  a  charter  granted  by  appel- 
lant, and  was  known  as  "Local  Union  No.  47" ;  that  from 
said  day  to  the  time  of  filing  the  complaint  appellee  has 
continuously  been  a  member  thereof,  and  has  at  all 
times  complied  with  the  constitution  and  laws  of  both  the 
local  and  central  organizations,  and  by  reason  thereof  has 
been  during  all  said  time,  and  is  now,  entitled  to  the  rights 
and  benefits  of  a  member  of  both;  that  §1  of  article  22  of 
appellant's  constitution  provides  that  all  members  to  be 
entitled  to  benefits  must  be  paying  full  local  dues,  assess- 
ments and  journal  fees;  that  honorary  members  are  not 
entitled  to  benefits;  that  on  the  8th  day  of  September, 
1902,  appellee  was  paying  full  local  dues,  assessments  and 
journal  fees,  and  was  not  an  honorary  member,  but  an 
active  member  entitled  to  full  benefits;  that  §2  of  article 
22  provides  that  a  full  beneficial  member,  in  sound  health 
when  admitted,  "shall,  if  one  year  in  continuous  good 
standing  and  not  indebted  during  that  time  for  three 
months  dues,  fines  or  assessments,  be  entitled  to  benefits 
as  follows:  Permanent  disability  benefits  of  $100  on  one 
year's  membership  and  $150  on  two  years'  membership,  if 
he  has  complied  with  the  provisions  of  §2,"  etc.  It  is  then 
averred  that  on  the  8th  day  of  September,  aforesaid,  api>el- 
lee  was  a  full  beneficial  member,  and  had  been  for  more 
than  one  year  prior  thereto,  was  in  good  standing  and  had 
not  been  indebted  for  three  months  dues,  fines  or  assess- 
ments, and  had  for  more^  than  two  years  prior  been  a  mem- 
ber of  said  organization;  that  at  said  time  §§1  and  2  of 
article  26  of  appellant's  constitution  provided:     That  any 
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member  legally  in  benefit  who  becomes  permanently  dis- 
abled by  aocidental  injuries,  or  from  paralysis  or  lead 
poison,  which  incapacitates  him  from  again  following  the 
trade  for  a  livelihood,  shall  be  entitled  to  the  disability 
benefit  as  prescribed  in  the  constitution,  and  that  thereafter 
such  member  shall  be  regarded  only  as  an  honorary  mem- 
ber; that  permanent  disability  shall  consist  of  total  blind- 
ness, the  loss  of  an  arm  or  leg,  or  both,  the  total  disability 
of  a  limb,  the  loss  of  four  fingers  of  one  hand,  or  afflicted 
witl\  any  physical  disability  resulting  from  any  accident, 
paralysis  or  lead  poison ;  that  on  said  8th  day  of  September 
appellee  became  permanently  disabled  by  accidental  in- 
juries in  this:  That  without  his  negligence  or  fault  he  lost 
his  left  leg  in  a  railroad  accident,  and  thereby  became  en- 
titled to  benefits  from  appellant,  as  provided  in  its  consti- 
tution heretofore  referred  to;  that  appellee  in  all  resi)ects 
fully  complied  with  all  the  requirements  of  appellant's 
constitution  and  laws  in  presenting  his  claim  for  benefits, 
but  that  appellant  wholly  refused  and  failed  to  pay  the 
same. 

The  complaint  is  attacked  for  the  first  time  in  this  court. 
The  contract  between  the  parties,  by  which  appellant  agreed 
to  pay  appellee  on  account  of  permanent  disability,  etc.,  is 
appellant's  constitution.  The  particular  sections  of  the 
constitution  upon  which  appellee  seeks  to  recover  are  sub- 
stantially set  out  in  his  complaint.  The  objection  urged  to 
the  complaint  is  that  it  does  not  aver  that  the  injury  re- 
ceived by  appellee  was  a  permanent  disability.  Section  1 
of  article  22  of  appellant's  constitution  provides  that  all 
members  to  be  entitled  to  benefits  "must  be  paying  full 
local  dues,  assessments  and  journal  fees."  The  complaint 
fully  meets  this  requirement.  Section  2  of  article  22  pro- 
vides that  a  full  beneficial  member  shall,  if  one  year  in 
continuous  good  standing  and  not  indebted  during  that 
time  for  three  months  dues,  fines  or  assessments,  be  entitled 
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to  benefits  as  follows:  "Permanent  disability  benefits  of 
$100  on  one  year's  membership  and  $150  on  two  years' 
membership,  providing  that  the  member  has  strictly  com- 
plied with  §2  of  article  22."  The  complaint,  also,  by  direct 
averment  meets  these  provisions  of  the  constitution.  Sec- 
tions 1  and  2  of  article  26  of  the  constitution  provide:  (1) 
That  "any  member  legally  in  benefit  who  becomes  perma- 
nently disabled  by  accidental  injuries  *  *  *  which 
incapacitates  him  from  again  following  the  trade  for  a 
livelihood,  shall  be  entitled  to  the  disability  benefit  as  pre- 
scribed in  this  constitution,"  and  that  the  payment  of  such 
benefits  shall  relieve  the  association  from  any  further  obli- 
gations, etc.  (2)  "Permanent  disability  shall  consist  of 
total  blindness,  the  loss  of  an  arm  or  leg,  or  both,  the  total 
disability  of  a  limb,  the  loss  of  four  fingers' of  one  hand,  or 
afflicted  with  any  physical  disability  resulting  from  sudden 
accident,"  etc.  The  complaint  then  alleges  that  on  the  8th 
day  of  September  appellee  became  permanently  disabled 
by  "accidental  injuries"  in  this:  That  "without  fault  on 
his  part  he  lost  his  left  limb,"  etc.  In  view  of  the  pro- 
vision of  §2  of  article  26  of  the  constitution,  which  specific- 
ally defines  what  shall  constitute  permanent  disability,  the 
complaint  is  not  subject  to  the  objection  urged  by  counsel 
for  appellant.     In  any  event  the  complaint  is  suffi- 

2.  cient  to  bar  another  action  for  the  same  cause,  and 
as  its  sufficiency  is  attacked  for  the  first  time  in  this 

court,  under  the  well-settled  rule,  it  will  be  held  good. 

In  support  of  the  proposition  that  the  court  erred  in 

overruling  the  motion  for  a  new  trial,  but  two  questions  are 

presented  in  argument:     (1)    That  the  decision  of 

3.  the  court  is  not  sustained  by  suflScient  evidence;  and 
(2)  that  it  is  contrary  to  law.    Both  of  these  reasons 

depend  upon  the  evidence.  As  above  stated,  the  cause  was 
submitted  to  the  court  upon  an  agreed  statement  of  facts, 
and  in  such  agreed  statement  of  facts  appellant's  entire 
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constitution  is  exhibited.  Section  3  of  article  25  of  the 
constitution  is  as  follows:  "Any  member  whose  disability 
or  death  is  caused  by  his  own  improper  conduct  or  disease 
incurred  previously  to  joining  the  brotherhood,  *  *  * 
or  by  exposing  himself  to  risks  to  which  members  are  not 
usually  liable,  neither  he  nor  any  other  person  for  him  shall 
have  any  claims  on  the  brotherhood." 

In  October,  November  and  December,  1902,  being  sub- 
sequent to  appellee's  injury,  the  constitution  was  amended 
by  adding  an  additional  section  to  article  2,  which  pro- 
vides: "A  member  who  leaves  the  trade  to  enter  another 
occupation  need  not  withdraw  from  the  brotherhood.  He 
shall  still  remain  a  member  and  in  benefits,  except  he  en- 
gages in  hazardous  work  or  assumed  unusual  risks  in  the 
occupation  he  is  engaged  in,"  etc.  In  April,  1903,  appel- 
lant further  amended  its  constitution  by  defining  "hazard- 
ous work  or  unsual  risks"  as  follows :  "Men  who  leave  the 
trade  and  engage  in  the  occupation  of  railroad  engineers, 
firemen,  brakemen,  conductors,  etc.,  *  *  *  or  any 
other  occupations  that  are  more  hazardous  than  the  trades 
enumerated  in  our  constitution." 

It  is  also  shown  by  the  record  that  appellee's  claim  for 
benefits  was  disallowed  because  he  had  "left  the  painting 
business  and  engaged  in  a  more  hazardous  occupation,  ex- 
posing himself  to  risks  to  which  members  are  not  usually 
liable."  Upon  the  theory  that  the  occupation  in  which 
appellee  was  engaged  at  the  time  of  his  injury  was  more 
hazardous  than  that  of  his  occupation  as  a  painter,  it  is 
contended,  under  the  provisions  of  the  constitution  just 
referred  to,  that  he  is  not  entitled  to  recover.  It  may  be 
conceded  that  the  occupation  of  a  railroad  brakeman  is 
more  hazardous  than  that  of  a  painter,  and,  if  there  were 
no  other  facts  exhibited  by  the  record,  it  might  well  be  held 
that  for  this  reason,  if  for  no  other,  appellee  was  not  en- 
titled to  recover.     We  are  clearly  of  the  opinion  that  the 


58G         APPELLATE  COURT  OF  INDIANA, 

Brotherhood  of  Painters,  etc.,  v.  Moore — 36  Ind.  App.  680. 

amendment  to  the  constitution,  made  subsequently  to  appel- 
lee's injury,  can  not  be  considered  in  determining  the 
rights  of  the  parties  here.  Such  rights  must  be  determined 
bv  the  terms  of  the  contract  as  it  existed  when  he  became 
a  member  and  at  the  time  of  his  injury.  We  have  no  doubt 
of  the  right  of  appellant  to  declare  in  its  constitution  that 
rights  to  benefits  thereunder  may  be  forfeited  by  a  member 
who  voluntarily  exposes  himself  to  risks  to  which  members 
are  not  usually  liable.  Such  provision  in  the  constitution 
would  prevent  a  recovery  in  this  case,  if  the  facts  agreed 
upon  did  not  disclose  a  waiver  of  such  provision.  It  is  a 
part  of  the  agreed  facts  that  when  appellee  was 

4.  about  to  engage  in  the  occupation  of  a  brakeman  it 
was  made  known  by  him  to  all  the  officers  and  mem- 
bers of  the  local  union,  of  which  he  was  a  member,  includ- 
ing the  president  and  financial  secretary  thereof;  that  he 
was  excused  from  attendance  upon  the  meetings  during  the 
time  he  was  so  engaged  as  a  brakeman ;  that  during  all  the 
time,  while  he  was  so  engaged,  "he  paid  to  and  defendant 
received  from  him  the  full  dues,  fines,  assessments  and 
journal  fee''  prescribed  by  appellant's  by-laws.  The  con- 
stitution provides  that  each  local  union  shall  pay  to  the 
parent  organization  the  sum  of  ten  cents  per  month  for  each 
member  not  regularly  suspended  on  the  books  and  fifty 
cents  for  each  candidate  initiated,  and  that  said  sum  or 
sums  must  be  forwarded  to  the  proper  officer  of  the  parent 
organization  immediately  after  the  first  meeting  night  of 

each  month.    It  is  further  provided  that  this  money 

5.  shall  be  used  as  a  general  fund  for  the  management 
of  the  affairs  of  the  association,  and  for  the  payment 

of  the  benefits  provided  by  the  constitution.  It  is  clearly 
manifest  from  other  provisions  of  the  constitution  that  the 
local  unions,  through  their  proper  financial  officers,  are  the 
duly  authorized  agents  of  the  parent  association  for  col- 
lecting all  dues,  fines,  assessments,  journal  fees,  etc.,  from 
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the  members,  and  forwarding  the  prescribed  per  cent 
thereof  to  the  appellant  organization.  Such  local  officers, 
therefore,  become  the  agents  of  appellant  for  doing  what  its 
constitution  requires  them  to  do  as  between  members  of  the 
order  and  the  parent  organization.  Supreme  Court,  etc.,  v. 
Sullivan  (1901),  26  Ind.  App.  60. 

The  knowledge  that  the  officers  of  the  local  union  pos- 
sessed as  to  the  fact  that  appellee  was  engaged  as  a  railroad 
brakeman  was  the  knowledge  of  the  appellant,  and  in  ac- 
cepting assessments  thereafter  it  waived  any  right  it  had 
under  that  provision  of  the  constitution  to  which  we  have 
referred.  Supreme  Court,  etc.,  v.  Sullivan,  supra.  To  the 
same  effect,  see,  also,  Supreme  Tent,  etc.,  v.  Volkert  (1900), 
25  Ind.  App.  627.  Many  authorities  might  be  cited  in 
support  of  the  legal  proposition  just  stated,  but  it  is  so  well 
settled  that  a  multiplicity  of  cases  is  unnecessary.  Our 
conclusion  is  that  the  agreed  facts  upon  which  the  case  was 
submitted  and  decided  fully  support  every  contention  of 
appellee. 

It  is  urged  by  appellee  that  we  can  not  consider  any 
question  that  depends  for  decision  upon  the  evidence,  be- 
cause the  evidence  is  not  in  the  record.     It  is  in- 
6.     sisted  that  as  the  record  was  made  under  the  direc- 
tion of  a  written  precipe,  and  as  such  precipe  does 
not  direct  that  the  original  bill  of  exceptions  containing 
the  evidence  should  be  embraced  in  the  transcript,  the  evi- 
dence is  not  before  us.    Under  the  act  of  1903  (Acts  1903, 
p.  338,  §7,  §641g  Burns  1905),  the  original  bill  of  excep- 
tions containing  the  evidence  becomes  a  part  of  the  record, 
when  so  certified,  whether  named  in  the  precipe  or  not. 
Chicago,  etc.,  R.   Co.   v.    Cunningham    (1904),   33   Ind. 
App.  145. 

Judgment  affirmed. 
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People's  Gas,  Electric  &  Heating  Company 
V.  Harrell,  Treasurer,  et  al, 

[No.  5,570.     Filed  November  28,  1905.] 

1.  Pleading.  —  Complaint.  —  Injunction.  —  Taxation,  —  Board  of 
Review, — Increase  of  Aasesament — Notice. — A  complaint  by  a 
property  owner  against  the  county  treasurer  for  an  injunction 
against  the  collection  of  the  taxes  occasioned  by  an  alleged  void 
increase  in  its  assessment  by  the  county  board  of  review,  for  a 
failure  of  such  board  to  give  notice  thereof,  must  negative  notice 
to  the  plaintiff  by  the  county  auditor  in  the  general  notice  pub- 
lished for  the  meeting  of  such  board  and  also  the  optional  notice 
to  be  served  directly  upon  the  property  owner  after  the  meeting 
of  such  board  as  prescribed  by  §8532  Bums  1901,  Acts  1895, 
p.  74,  §2.     p.  592. 

2.  Officers.  —  Public. — Performance  of  Duty. — Presumption. — 
Public  officers  are  presumed  to  do  their  duties,    p.  593. 

8.  Taxation.  —  Board  of  Review.  —  Increase  of  Assessment. — 
Notice. — Injunction. — A  property  owner  is  not  entitled  to  an 
injunction  to  prevent  the  collection  of  taxes  assessed  against 
him  simply  because  the  county  board  of  review  gave  him  no 
notice  before  increasing  his  assessment;  but  he  must  show  that 
his  assessment  was  for  more  than  the  true  cash  value,    p.  593. 

From  Monroe  Circuit  Court ;  W.  //.  Martin,  Judge. 

Suit  by  the  People's  Gas,  Electric  &  Heating  Company 
against  John  P.  Ilarrell,  as  county  treasurer  of  Monroe 
county,  and  others.  From  a  decree  for  defendants,  plaintiff 
appeals.    Affirmed. 

Miers  &  Miers,  for  appellant 
Arthur  M.  Hadley,  for  appellees. 

Wiley,  J. — Appellant  sued  appellees  to  enjoin  the  col- 
lection of  taxes,  which  it  is  alleged  were  illegally  assessed 
against  appellant's  property.  A  demurrer  to  the  complaint 
was  sustained,  and  appellant  declined  to  plead  further. 
From  the  judgment  against  it  for  costs  this  appeal  is  pros- 
ecuted, and  the  overruling  of  the  demurrer  to  the  complaint 
is  assigned  as  error. 

The  complaint  is  in  a  single  paragraph  in  which  it  is  al- 
leged that  appellant  is  a  corporation  organized  under  the 
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laws  of  the  State  of  Indiana,  and  that  appellee  Ilarrell  is 
the  duly  elected,  acting  treasurer  of  Monroe  county;  that 
on  April  1,  1901,  and  for  two  years  immediately  preceding, 
Simeon  C.  Freeze  and  Frederick  M.  Freeze  were  partners, 
owning  the  gas-plant,  fixtures,  pipes,  mains  and  a  franchise 
granted  by  the  city  of  Bloomington  for  the  manufacture  of 
gas  therein,  with  the  privilege  of  using  the  streets,  alleys 
and  other  public  places  for  conducting  the  same  to  patrons ; 
that  said  Freeze  and  Freeze  were,  during  all  said  time, 
citizens  of  said  city  of  Bloomington,  and  used  and  adopted 
the  firm  name  of  "Bloomington  Gas  Company"  in  the  man- 
agement and  control  of  said  plant,  and  conducted  said  busi- 
ness in  that  name,  and  in  that  name  said  property  was  as- 
sessed against  them  for  taxation;  that  between  the  1st  day 
of  April  and  the  1st  day  of  June,  1901,  said  firm,  in  the 
name  of  the  Bloomington  Gas  Company,  made  a  list  of  all 
of  said  firm's  property  in  said  county,  and  delivered  the 
same  to  the  township  assessor,  which  said  schedule  was  duly 
verified  by  Simeon  C.  Freeze,  and  in  which  said  firm  gave 
to  the  assessor  as  the  total  valuation  of  its  taxable  prop- 
erty within  the  township  the  sum  of  $6,550 ;  that  said  firm 
had  no  other  property  in  said  township  and  county,  and 
gave  in  none  for  taxation  within  any  other  township ;  that 
said  schedule  so  made  by  said  Freeze  and  Freeze  was  by 
the  township  assessor  returned  to  the  auditor  and  filed  in 
his  oflSce ;  that  no  other  or  additional  assessment  was  made 
against  the  property  of  said  firm,  or  against  said  gas-plant 
by  the  assessor  of  said  township,  or  by  any  officer  within 
said  county,  and  that  said  firm  had  no  other  property 
within  said  county  than  that  so  scheduled  and  returned  by- 
said  assessor;  that  on  the  1st  day  of  June,  1901,  appel- 
lant became  the  owner  of  said  gas-plant,  together  with  all 
its  rights,  privileges,  franchises  and  immunities,  and  im- 
mediately went  into  possession  thereof,  and  from  that  time 
until  the  present  has  been  the  owner  and  in  possession  of 
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said  property,  etc. ;  that  according  to  the  terms  of  the  pur- 
chase, by  which  it  became  the  owner  of  said  property,  and 
as  a  part  of  the  consideration  therefor,  appellant  agreed  to 
pay  the  taxes  thereon  for  the  year  1901;  that  on  the  5th 
day  of  July,  1901,  the  board  of  review  of  Monroe 
county  was  in  session  and  "procured  some  kind  of  a 
notice  to  be  issued ;"  that  on  the  same  day,  and  thereafter, 
said  Freeze  went  to  the  room  where  said  board  was  sitting, 
and  while  there  a  conversation  took  place  between  him  and 
the  different  members  of  the  board  as  to  the  probable  value 
of  said  gas-plant,  fixtures,  franchises,  etc.,  and  thereupon 
the  board  made  some  kind  of  an  entry  "in  the  book  in 
which  its  minutes  were  kept,  in  which  it  undertook  to  in- 
crease the  value  of  said  ga^-plant  from  $6,550  to  $18,800, 
and  which  said  minute  was  signed  by  certain  ofiicers  of 
said  board  as  and  for  the  minutes  of  its  proceedings,"  and 
that  said  Simeon  C.  Freeze,  since  the  1st  day  of  June, 
1901,  has  been  in  nowise  connected  with  appellant  or  said 
property,  and  has  been  in  nowise  authorized  to  speak  for, 
appear  for,  or  in  any  way  "bind  said  property  of  this  plain- 
tiff;"  that  when  said  Freeze  went  before  said  board  he  did 
not  go  as  the  representative  of  said  gas-plant;  that  he  in 
nowise  consented  to  said  board's  proceedings  against  said 
property,  or  against  him  or  said  firm;  that  he  in  no  way 
consented  to  the  jurisdiction  thereof,  but  that  he  went  be- 
fore said  board  without  any  intention  of  conferring  juris- 
diction thereon;  that  appellant  did  not  appear  before  said 
board,  nor  did  it  consent  to  the  making  of  any  order  with 
reference  to  the  valuation  of  said  property;  that  it  had 
received  no  notice  whatever  of  any  proceeding,  or  any  at- 
tempted proceeding,  to  increase  the  value  of  said  property, 
and  that  anything  that  may  have  been  done  by  said  board, 
looking  toward  said  increase,  was  done  without  the  knowl- 
edge or  consent  of  appellant,  or  of  anyone  connected  there- 
with, or  who  had  any  right  or  authority  to  speak  therefor; 
that  no  other  or  further  attempt  was  made  by  any  officer 
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or  person  to  increase  the  valuation  of  said  gas-plant  other 
than  that  made  and  done  by  the  board  of  review,  as  here- 
tofore stated. 

It  is  then  alleged  that  appellant  is  the  owner  of  other 
real  estate  and  personal  property  within  Monroe  county, 
subject  to  taxation;  that  said  auditor  has  carried  onto  the 
duplicates  in  his  office  said  increased  valuation,  and  cal- 
culated the  taxes  on  said  property,  constituting  such  in- 
creased valuation,  and  carried  the  same  forward  on  the 
tax  duplicate,  the  whole  amount  of  taxes  including  that 
which  is  properly  assessed  on  said  property,  as  returned 
by  the  proper  assessor,  to  wit,  $266,  as  well  as  the  pretended 
increased  valuation,  as  undertaken  to  be  fixed  by  said 
board,  to  wit,  $342,  and  carried  both  sums  forward,  to  wit, 
the  sum  of  $608,  and  that  the  whole  amount  appears  to 
be  and  is  a  lien  upon  the  property  of  appellant  within 
said  county,  and  casts  a  cloud  upon  its  real  estate  and  per- 
sonal property ;  that  said  auditor  caused  a  copy  of  said  tax 
duplicate  to  be  delivered  to  the  treasurer  of  said  county; 
that  on  the  6th  day  of  May,  1902,  appellant,  by  its  duly 
acting  agent,  appeared  at  the  treasurer's  office,  and  said 
treasurer  demanded  $304  as  the  first  instalment  of  taxes  on 
said  plant,  etc.,  and  in  order  to  prevent  the  whole  amount 
so  assessed  from  becoming  due,  appellant  was  compelled 
to  pay  and  did  pay  said  sum  of  $304,  which  sum  included 
the  sum  of  $171  so  improperly  assessed;  that  said  amounts, 
so  illegally  assessed  and  included  and  demanded,  he  paid 
under  protest,  and  so  notified  the  treasurer  at  the  time  of 
payment;  that  by  virtue  of  said  illegal  assessment  said 
treasurer  is  demanding  as  a  second  instalment  of  taxes 
from  appellant  on  its  gas-plant,  fixtures,  etc.,  an  additional 
$304,  which  said  amount  includes  the  sum  of  $171,  so  as- 
sessed by  reason  of  said  illegal  assessment.  Appellant  then 
avers  that  it  tendered  and  paid  to  said  treasurer  $133  as 
such  taxes  on  said  property,  that  being  the  amount  of 
legal  taxes  so  assessed. 
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It  is  then  averred  that  appellant  has  paid  to  the  treasurer 
all  legal  taxes  assessed  and  due  against  it,  and  that  said 
auditor,  after  the  first  Monday  of  November,  1902,  will 
return  said  sum  of  $171  as  delinquent  taxes  against  the 
property  of  appellant,  and  will  proceed  and  demand  that 
said  sum  be  paid,  and  will  proceed  to  levy  and  collect  the 
same,  together  with  the  statutory  penalty.  The  prayer 
of  the  complaint  is  that  the  treasurer  be  perpetually  en- 
joined from  collecting  said  sum  of  $171,  so  illegally  as- 
sessed, and  that  the  appellant  have  judgment  against  Mon- 
roe county  for  $171,  the  amoimt  so  illegally  collected,  and 
so  paid  under  protest,  etc. 

The  statute  makes  reasonable  provision  for  the  assess- 

meint  of  property,  both  real  and  personal.    It  is  the  duty  of 

the  property  owner  to  make  a  schedule  of  his  prop- 

1.  erty  subject  to  taxation,  and  report  the  same  under 
oath  to  the  township  assessor.  In  such  schedule  he 
is  required  to  fix  a  value  thereto.  The  township  assessor 
is  authorized  to  accept  such  value  as  returned  by  the  prop- 
erty owner,  or  he  may  fix  a  value  in  a  separate  column, 
provided  for  that  purpose  in  the  assessment  roll.  It  then 
becomes  the  duty  of  the  township  assessor  to  report  such 
assessment  to  the  county  auditor,  and  if  no  steps  are  taken 
to  increase  or  diminish  the  valuation  thus  returned,  it  is 
the  duty  of  the  auditor  to  carry  the  property  forward  on 
the  tax  duplicates.  The  statute  also  makes  ample  provision 
for  increasing  the  assessed  valuation.  It  is  provided  in 
all  cases  where  the  countv  board  of  review  deems  it  neces- 
sary  to  add  omitted  property  or  increase  the  valuation 
thereof  made  by  the  assessor,  that  the  county  auditor  shall 
cause  tlie  names  of  the  persons  to  whose  lists  property  is 
to  be  added,  or  the  valuation  of  whose  property  is  to  be  in- 
creased, to  be  inserted  in  the  notice  required  to  be  given 
of  the  time  and  place  of  the  meeting  of  the  board.  It  is 
further  provided  that  the  board  may  also  at  its  option 
"cause  to  be  served  upon  the  person  to  whose  list  property 
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is  to  be  added,  or  the  value  of  whose  property  is  to  be  in- 
creased, a  written  notice  that  it  is  proposed  to  revise  or 
correct  his  list."  §8532  Burns  1901,  Acts  1895,  p.  74,  §2. 
The  statute  further  provides  for  the  service^  of  such  notice 
upon  the  property  owner.  So  far  as  we  can  gather  from 
the  averments  of  the  complaint,  it  does  not  affirmatively 
appear  that  the  board  issued  or  had  served  upon  appellant 
any  notice  that  it  intended  to  review  and  revise  and  increase 
the  valuation  for  taxation  of  the  property  which  had  been 
returned  to  the  assessor  by  the  former  owners  of  the  plant. 
We  mean  to  say  by  this  that  it  appears  from  the  complaint 
that  no  notice  was  issued  by  the  board  and  served  upon  any 
officer  or  officers  of  appellant  company.  It  does  not  aver, 
however,  that  in  the  notice  required  by  statute  to  be  pub- 
lished of  the  time  and  place  of  meeting  of  the  board  that 
appellant's  name  was  not  inserted  therein  and  the  intention 
of  the  board  expressed  that  it  would  proceed  to  review  and 
increase  the  assessed  valuation  of  appellant's  property.  It 
is  a  presumption  of  the  law  that  public  officers  will  per- 
form their  duties  according  to  law,  and  in  the  absence  of 
a  direct  averment  that  in  the  notice  required  by  stat- 

2.  ute  to  be  given  of  the  time  and  place  of  the  meet- 
ing of  the  board  appellant's  name  did  not  appear 

therein  as  a  party  against  whom  the  board  intended  to  in- 
crease the  valuation  of  the  property  returned  for  taxation, 
it  will  be  presumed  that  such  notice  was  given  and  that 
appellant's  name  was  included  therein.  It  will  therefore 
be  presumed  that  the  taxes  against  appellant's  property 
were  legally  assessed.  Fell  v.  West  (1905),  35  Ind. 
App.  20. 

To  entitle  a  party  to  injimctive  relief  it  must  affirm- 
atively appear  from  the  allegations  of  his  complaint  that 
unless   such   relief   is  granted  he  will   sustain  ir- 

3.  reparable   injury.      It  will  be   observed   from  the 
allegations  of  the  complaint,  which  appear  above, 

that  there  is  no  averment  that  the  value  of  the  property 

Vol.  36—38 
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as  returned  for  taxation  by  the  original  owners  was  not  to 
exceed  the  sum  therein  specified,  to  wit,  $6,650;  nor  is 
there  any  averment  that  the  increased  assessment  to  $18,- 
800,  as  fixed  by  the  board,  was  an  unjust  or  inequitable 
assessment,  or  in  excess  of  its  actual  value.  Increasing 
the  valuation  of  appellant's  property  without  notice  to  it, 
or  without  its  knowledge,  would  not  entitle  it  to  an  in- 
junction against  the  collection  of  taxes,  unless  it  should 
affirmatively  appear  that  the  assessment  was  larger  than  it 
should  be.  It  must  appear  that  appellant  has  been  sub- 
stantially injured.  Fell  v.  West,  supra;  Crowder  v.  Biggs 
(1899),  153  Ind.  158;  Miller  v.  Vollmer  (1899),  153 
Ind.  26;  Hunter  Stone  Co.  v.  Woodard  (1899),  152  Ind. 
474.  Crowder  v.  Biggs,  supra,  was  a  suit  to  restrain  the 
taxing  authorities  from  placing  upon  the  tax  duplicates 
appellant's  property,  for  the  reason  that  the  notice  served 
upon  him  was  insufficient.  In  deciding  the  question  in- 
volved the  court  said:  "He  can  not  obtain  relief  on  the 
ground  of  want  or  insufficiency  of  notice,  or  other  infor- 
malities or  irregularities.  If  the  property  is  taxable,  the 
want  of  notice  or  the  insufficiency  thereof,  or  any  other 
irregularity  or  informality,  does  not  entitle  the  owner 
thereof  to  an  injunction." 

''In  Fell  V.  West,  supra,  this  court  said:  '^Decisions 
might  be  multiplied  to  the  effect  that  a  party  is  not  entitled 
to  injunctive  relief  in  a  case  of  this  character  without 
showing  that  an  excessive  tax  has  been  imposed  upon  his 
property — a  tax  greater  than  its  just  share." 

Because  of  appellant's  failure  to  aver  that  its  property 
has  been  taxed  beyond  its  actual  value,  the  complaint  is 
fatally  defective,  in  that  it  fails  to  show  any  resulting  in- 
jury. These  considerations  lead  us  to  the  conclusion  that 
the  trial  court  correctly  sustained  the  demurrer  to  the  com- 
plaint. 

Judgment  affirmed. 
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Miller  et  al.  t;.  Taggart  et  al. 

[No.  5,678.    Filed  November  28",  1905.] 

1.  Mechanics'  Liens.  —  Contractors.  —  Bonds. — Sureties. — Afo- 
terials  Furnished  by. — ^Where  a  contractor  agreed  for  a  gn^oss 
sum  to  furnish  the  materials  and  erect  defendants'  house,  and 
the  plaintiff  sureties  contracted  to  save  such  defendants  harm- 
less from  any  mechanics'  liens  and  any  liability  caused  by  such 
contractor's  default,  such  sureties  can  not  enforce  a  mechanic's 
lien  for  materials  furnished  by  them  to  such  contractor  and 
used  in  such  house,    p.  598. 

2.  Pleading.  —  Reply.  —  Contracts. — Consideration. — Sustaining 
Demurrer  to  Paragraph  When  Facts  Provable  under  Another. 
— ^Where  a  paragraph  of  answer  declared  upon  a  written  under- 
taking by  plaintiffs  to  save  defendants  harmless  from  any 
mechanics'  liens  which  might  be  filed  against  them,  or  other 
damages  caused  by  a  contractor's  failure  to  discharge  his 
contract  for  the  construction  of  a  house,  and  such  undertaking 
and  the  building  contract  set  out  in  such  answer  showed  the 
consideration,  it  was  harmless  error  to  sustain  a  demurrer  to  a 
paragraph  of  reply  showing  a  want  of  consideration,  a  general 
denial  already  filed  casting  the  burden  of  proving  a  considera- 
tion upon  defendants,    p.  599. 

From  Elkhart  Circuit  Court;  Francis  D.  Merritt, 
Judge. 

Suit  by  Isaiah  Miller  and  another  against  Quimby  N. 
Taggart  and  others.  From  the  decree  rendered,  plaintiffs 
appeal.     Affirmed. 

Frank  H.  Dunnahoo,  Anderson,  Du  Shane  &  Crabill 
and  Harry  R.  Wair,  for  appellants. 

Talbot  &  Talbot,  Deahl  &  Deahl  and  C.  P.  Ducomb,  for 
appellees. 

Black,  P.  J. — The  appellants,  as  partners,  sued  the  ap- 
pellees and  Charles  Steinke  to  recover  the  value  of  certain 
materials  furnished  by  the  appellants  to  Steinke,  under  a 
contract  between  him  and  the  appellants,  to  be  used  by  him, 
and  which  were  used  by  him,  in  the  construction  and  build- 
ing of  a  dwelling-house  upon  a  certain  lot  in  South  Bend, 
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Indiana,  alleged  in  the  complaint  to  be  owned  by  the  ap- 
pellees Quimby  N.  Taggart  and  Lizzie,  his  wife,  Steinke 
being  the  contractor  to  build  the  house  for  the  Taggarts, 
and  to  foreclose  a  mechanic's  lien  on  the  real  estate,  the 
other  appellees  being  made  defendants  as  pretended  holders 
of  interests  alleged  to  be  inferior  to  that  of  the  appellants. 
A  judgment  for  a  certain  sum  was  recovered  by  the  appel- 
lants against  Steinke,  and  he  is  not  a  party  to  this  appeal. 
The  court  adjudged  that  the  appellants  were  not  entitled 
to  a  lien,  and  rendered  judgment  against  them  for  costs. 

The  questions  properly  before  the  court  relate  to  the  sec- 
ond paragraph  of  the  answer  of  Quimby  N.  Taggart,  a 
demurrer  to  which  was  overruled,  and  to  the  third  para- 
graph of  the  reply  of  the  appellants  to  that  paragraph  of 
answer,  a  demurrer  to  the  third  paragraph  of  reply  having 
been  sustained. 

In  the  second  paragraph  of  the  answer  of  Quimby  N. 
Taggart  it  was  in  substance  shown  that  he  was  the  owner 
of  the  real  estate  in  question.  September  19,  1901,  he 
entered  "into  a  contract  in  writing  with  Steinke  for  the 
erection  of  the  house  mentioned  in  the  complaint,  a  copy 
of  this  contract  being  set  out  in  the  answer.  Steinke 
wholly  failed  to  comply  with  or  perform  this  contract,  but 
refused  to  do  so,  and  left  the  State  of  Indiana.  Said  de- 
fendant "has  complied  with  and  performed  all  the  provi- 
sions and  agreements  on  his  part  to  be  performed,  and  con- 
tained in  said  contract."  After  the  making  of  this  con- 
tract the  appellants,  to  secure  and  insure  to  said  defend- 
ant the  performance  and  fulfilment  by  Steinke  of  said 
contract,  on  September  20,  1901,  entered  into,  an  under- 
taking, set  out,  being  a  bond  executed  by  Charles  Steinke, 
as  principal,  and  the  appellants  as  sureties,  to  appellee 
Taggart  in  the  sum  of  $1,000,  conditioned  as  follows:  "The 
condition  of  the  above  obligation  is  such  that,  whereas, 
by  certain  articles  of  agreement  bearing  date  September 
19,   1901,   between  the   above-boimden   principal   and  the 


NOVEMBER  TERM,  1905.  597 

Miller  v.  Taggart— 36  Ind.  App.  595. 

above-named  obligee,  said  principal  has  contracted  to  build 
for  the  obligee  a  dwelling-house,  on,"  etc.  (describing  the 
real  estate  in  question),  "according  to  certain  plans  and 
specifications  referred  to  and  made  a  part  of  said  contract ; 
and  whereas,  on  the  treaty  of  said  contract  it  was  mutually 
agreed  said  principal  should  enter  into  the  above-written 
bond  as  an  additional  security  to  said  obligee  for  the  due 
performance  of  said  articles  of  agreement  and  each  and  all 
of  the  covenants  and  agreements  contained  therein,  and  for 
the  purpose  of  saving  harmless  said  obligee  from  any  and 
all  liability  and  damage  and  injury  on  account  of  the  fail- 
ure, if  any,  on  the  part  of  said  principal  to  comply  with 
said  contract  or  any  part  thereof,  and  for  the  purpose  of 
saving  harmless  said  obligee  from  any  and  all  mechanics' 
liens  which  may  be  placed  upon  said  house  and  the  land 
whereon  it  is  situated.  Now,  if  said  Charles  Steinke 
shall  perform  all  the  covenants  above  mentioned  and  in 
contract,  then  this  obligation  shall  be  void;  otherwise,  to 
remain  in  full  force  and  effect."  It  was  further  alleged 
that  when  Steinke  refused  and  failed  to  comply  with  or 
complete  his  said  contract,  said  appellee  served  upon  the 
appellants  a  notice  in  writing,  a  copy  of  which  was  set 
out,  being  a  notice  dated  November  13,  1901,  from  this  de- 
fendant to  the  appellants,  that  Charles  Steinke  had  aban- 
doned the  work  and  completion  of,  and  the  performance  of, 
his  contract  entered  into  with  said  appellee  for  the  erec- 
tion of  a  certain  house,  "the  completion  and  performance 
of  which  you  have  secured  to  me  by  your  bond.  You 
are  hereby  notified  to  complete  said  house  and  contract, 
or  that,  in  default  of  your  doing  so,  I  will  complete  it  and 
hold  you  for  the  damage  I  may  suffer."  It  was  alleged 
that  the  appellants  wholly  disregarded  and  ignored  this 
notice,  and  failed  and  refused  to  complete  said  house,  or 
to  take  any  steps  or  do  any  acts  or  things  in  connection 
with  or  under  or  in  reference  to  the  performance  of  said 
contract,    and  that   said   appellee   was   then   compelled   to 
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and  did  take  charge  of  and  complete  the  structure,  at  a 
cost  to  him  in  excess  of  the  contract  price  of  the  same,  as 
provided  in  said  contract,  in  the  sum  of,  etc  Where- 
fore, etc. 

While  it  is  alleged  in  this  answer  that  the  contractor 
wholly  failed  to  comply  with  or  to  perform  his  contract 

for  the  construction  of  the  building,  but  refused  to 
1.     comply  with  or  to  perform  it,  and  left  this  State, 

and  that  the  answering  defendant  was  compelled 
to  and  did  take  charge  of  the  structure  and  complete  it,  it 
is  not  otherwise  denied  that  the  appellants  furnished  the 
materials,  as  alleged  in  the  complaint  for  the  house,  to  the 
contractor,  and  that  they  entered  into  its  construction.  It 
is  shown  that  the  owner  notified  the  appellants  that  the 
contractor  had  abandoned  the  work  and  completion  of  and 
the  performance  of  liis  contract,  and  notified  the  appellants 
to  complete  the  house  and  contract,  and  it  is  alleged  that 
the  owner  took  charge  of  the  structure  and  completed  it 
We  will  treat  the  pleading  as  not  intended  to  deny  the 
material  averments  of  the  complaint,  but  as  seeking  to 
avoid  tlie  cause  of  action  therein  stated  by  the  new  matter 
stated  in  the  answer.  This  we  may  do,  construing  the 
pleading  most  strongly  against  the  pleader. 

The  contract  between  the  owner  and  the  contractor, 
Steinke,  contained  a  provision  that  the  latter  should  pro- 
vide all  the  materials  and  perform  all  the  work  mentioned 
in  the  specifications  and  shown  on  the  drawings  prepared 
by  the  architects  for  the  erection  and  completion  of  the 
building,  and  the  contract  made  provision  for  the  payment 
by  the  owner  to  the  contractor  for  the  work  and  materials 
in  a  certain  aggregate  sum. 

The  bond,  whose  condition  is  quoted  above,  not  only  pur- 
ports to  have  been  given  for  the  due  performance  of  the 
articles  of  agreement  between  the  owner  and  the  contractor, 
and  for  the  purpose  of  saving  the  owner  harmless  from  any 
and  all  liability  and  damage  and  injury  on  account  of  any 
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failure  on  the  part  of  the  contractor  to  comply  with  the 
building  contract,  but  also  expressly  purports  to  have  been 
given  for  the  purpose  of  saving  the  owner  harmless  from 
any  and  all  mechanics'  liens  that  might  be  placed  upon  the 
property. 

Having  thus  obligated  themselves  to  the  owner,  the  ap- 
pellants can  not  be  permitted  to  enforce  a  mechanic's  lien 
filed  by  themselves  to  secure  payment  for  materials  sold 
by  them  to  the  principal  obligor,  for  use  in  the  building 
contemplated  in  the  bond.  This  conclusion  is  well  sus- 
tained by  McHenry  v.  Enicherbacker  (1891),  128  Ind. 
77.  See,  also,  Closson  v.  Billman  (1904),  161  Ind.  610; 
Interior  Woodwork  Co.  v.  Prasser,  (1901),  108  Wis.  657; 
84  K  W.  833 ;  Rynd  v.  Pittsburg  Natatorium  (1896),  173 
Pa.  St  237,  33  Atl.  1041 ;  Gannon's  Executors  v.  Central 
Presbyterian  Church  (1896),  173  Pa.  St  242,  33  Atl. 
1043. 

In  the  third  paragraph  of  reply  to  this  second  paragraph 

of  answer  the  appellants  admitted  the  execution  by  them 

of  the  bond  mentioned  in  the  answer,  but  alleged 

2.  that  the  bond  was  executed  by  them  without  any 
consideration.  The  first  paragraph  of  this  reply 
was  a  general  denial.  The  bond  referred  to  the  articles 
of  agreement  set  out  in  the  answer,  and  purported  to  be 
given  as  an  additional  security  for  the  performance  thereof 
and  for  the  purpose  of  saving  the  obligee  harmless  from 
mechanics'  liens ;  and  the  bond  expressly  stated  that  in  the 
treaty  for  that  contract  it  was  mutually  agreed  that  the 
contractor  should  give  the  bond  for  such  purposes.  The 
bond,  with  the  written  agreement  referred  to  therein, 
showed  the  consideration,  and  the  answer  sufficiently  in- 
dicated the  consideration  for  the  contract  on  which  it  was 

4 

based.  The  reply  in  denial  placed  the  burden  of  establish- 
ing the  consideration  upon  the  party  thus  relying  upon  the 
written  contract  in  his  answer.  The  further  denial  of  a 
consideration  in  the  third  paragraph  of  reply  was  unneces- 
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sary,  and  there  could  be  no  available  error  in  sustaining 
the  demurrer  to  that  paragraph.  Butler  v.  Edgerton 
(1860),  15  Ind.  15;  Nixon  v.  Beard  (1887),  111  Ind. 
137;  School  Town  of  Milford  v.  Powner  (1891),  126  Ind. 
528;  Kennedy  v.  Swisher  (1905),  34  Ind  App.  676. 
Judgment  affirmed. 


Beck  et  al.  i;.  Indianapolis  Light  &  Power 

Company. 

[No.  5,698.     Fil^  November  28,  1905.] 

1.  Contracts. — Breach. — Liquidated  Damages, — ^A  contract  by 
defendant  to  take  enough  electric  current  from  an  electric  light 
company  to  make  a  monthly  bill  of  |1,  or  pay  such  amount  if 
so  much  should  not  be  taken,  is  not  an  agreement  for  liquidated 
damages  in  case  of  a  breach  of  such  contract,    p.  605. 

2.  Same. — Breach. — Injunction. — Negative  Covenants. — Specific 
Performance. — Where  defendant  contracted  with  plaintiff  for 
electric  current  and  agreed  not  to  use  any  electricity  except 
plaintiff's  for  five  years,  an  injunction  to  prevent  a  breach  of 
such  covenant  not  to  take  from  another  may  be  granted,  al- 
though the  courts  can  not  decree  specific  performance  of  the 
contract,     p.  606. 

3.  Same. — Breach. — Injunction. — Adequate  Legal  Remedy. — 
Where  defendant  contracted,  in  consideration  of  a  reduced 
price,  to  take  from  plaintiff  electric  light  company  all  the 
current  he  needed  for  five  years  and  not  to  take  any  current  for 
such  period  from  others,  and  it  is  shown  that  he  uses  a  large 
amount  which  from  time  to  time  varies  greatly,  and  that  no 
one  but  defendant  can  tell  how  much  he  would  use;  that  plain- 
tiff's profits  thereon  could  not  be  ascertained;  that  it  would  be 
impracticable,  if  not  impossible,  to  keep  a  system  of  accounts 
to  show  such  profits;  that  the  cost  of  producing  and  delivering 
such  current  can  not  be  ascertained;  that,  by  reason  of  such 
contract  and  other  like  ones,  plaintiff  has,  at  great  expense,  en- 
larged its  plant  so  as  to  be  able  to  furnish  such  current,  and  that 
the  surplus  current  refused  by  defendant  may  not  be  salable  to 
others,  plaintiff  has  no  adequate  remedy  at  law  for  such  refusal 
by  defendant  to  take  such  electricity,     p.  609. 
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4.  Contracts. — Enforcement, — Injunction, — Negative  Covenants. 
— Appeal  and  Error, — A  contract,  not  contrary  to  public  policy, 
fairly  made,  ought  to  be  enforced  by  the  courts;  and  where  the 
trial  court  in  the  exercise  of  a  sound  discretion  has  enjoined 
the  breach  of  a  negative  covenant  in  such  a  contract,  thereby 
doing  substantial  justice,  the  Appellate  Court  will  not  set  aside 
such  decree,    p.  616. 

From  Superior  Court  of  Marion  County  (66,043)  ;  Virir 
son  Carter,  Judge. 

Suit  by  the  Indianapolis  Light  &  Power  Company 
against  William  Beck  and  another.  From  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed, 

Means  &  Buenting,  for  appellant  Beck. 

John  E,  Scott  and  Elmer  E,  Scott,  for  appellee. 

CoMSTOCK,  J. — The  averments  of  the  complaint  show 
that  appellee,  Indianapolis  Light  &  Power  Company,  and 
appellant  Merchants  Heat  &  Light  Company  are  corpora- 
tions under  the  laws  of  Indiana,  and  severally  engaged  in 
the  manufacture  and  production  of  electric  current,  and 
the  distribution  and  sale  of  such  currents  for  light,  power 
and  other  purposes,  in  the  city  of  Indianapolis,  and  are 
competitors  in  said  business;  tliat  in  August,  1902,  appel- 
lee and  appellant  Beck  entered  into  a  contract,  in  writing, 
by  the  terms  of  which  appellee  was  to  supply  Beck,  in  the 
manner  set  forth  in  the  contract,  with  electric  current, 
upon  the  terms  described  in  the  contract,  at  a  certain  spe- 
cial price,  to  wit,  seventy-five  cents  per  ten  thousand  watts, 
measured  by  watt  meter,  for  a  period  of  sixty  months,  said 
Beck  agreeing  to  use,  during  said  period,  enough  current, 
measured  by  watt  meter,  to  make  a  monthly  bill  of  $1,  or 
to  pay  that  sum  should  suflScient  current  to  make  a  bill  of 
that  amount  not  be  used  for  the  service  monthly,  and  that 
no  electricity  for  light,  heat  or  power,  other  than  that  cov- 
ered by  the  contract,  should  be  used  upon  said  premises 
without  the  written  consent  of  the  appellee;  that  im- 
mediately after  the  execution  of  said  contract,  appellee's 
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service-wires  were  conducted  into  and  upon  appellant 
Beck's  said  premises  and  were  connected  with  his  wires 
and  appliances  for  the  distribution  of  current  on  said  prem- 
ises to  points  of  consumption,  arid  proper  meters  of  appel- 
lee were  then  placed  and  connected  for  recording  and  meas- 
uring the  current,  etc.,  and  appellee  began  to  furnish 
electric  current  under  and  pursuant  to  said  contract,  and 
continued  to  do  so  until  prevented  by  the  wrongful  acts 
of  said  Beck,  and  performed  and  continued  to  perform  all 
the  stipulations,  terms  and  conditions  of  said  contract,  and 
was  at  all  times,  and  still  is,  able,  ready  and  willing  and 
offering  to  perform,  for  the  remaining  portion  of  the 
period  of  the  contract,  as  more  fully  set  forth,  all  its  stip- 
ulations, terms  and  conditions. 

It  is  alleged  that  on  October  9,  1903,  Beck  notified  ap- 
pellee that  he  would  discontinue  to  receive  current  from 
appellee,  would  disconnect  the  service-wires,  and  would 
connect  the  service-wires  of  said  Merchants  Heat  &  Light 
Company  with  his  own  wires  on  said  premises,  and  would 
thereafter  receive  electric  current  on  his  premises  from  said 
last-mentioned  corporation;  that  upon  the  same  day  said 
Beck  did  disconnect  appellee's  service-wires  and  connect 
the  service-wires  of  said  other  corporation,  so  that  appellee 
could  not  deliver  the  electric  current,  etc. ;  that  since  said 
time  said  Beck  has  not  received,  and  has  refused  to  receive, 
electric  current  from  appellee,  and  has  received  and  ac- 
cepted, and  has  threatened  and  is  threatening  to  continue 
to  receive,  electric  current  from  said  other  corporation,  all 
of  which  is  done  and  is  being  done  without  the  written  con- 
sent of  appellee,  and  contrary  to  the  express  provisions  of 
said  contract.  Appellee  avers  further  that,  if  said  appel- 
lant Beck  is  permitted  to  do  and  to  continue  to  do  the 
above-threatened  and  wrongful  acts,  great  and  irreparable 
injury  will  result  therefrom  to  the  appellee,  and  that  the 
damages  which  will  be  sustained  by  the  appellee,  by  reason 
of  said  wrongful  acts  and  breach  of  contract,  can  not  now 


KOVEMBER  TERM,  1905.  603 

Beck  V.  Indianapolis,  etc.,  Power  Co. — 36  Ind.  App.  600. 

or  at  any  future  period  be  accurately  or  even  approximately 
measured,  and  an  action  for  damages  for  a  breach  of  said 
contract  would  not  afford  an  adequate  and  complete  rem- 
edy, because  of  the  following  facts: 

(1)  Appellant  Beck  uses  a  large  amount  of  current. 
The  amount  used  by  him  varies  from  hour  to  hour,  day  to 
day,  month  to  month  and  year  to  year.  The  amount  of 
current  which  would  be  used  by  the  defendant  during  thfe 
remainder  of  this  period  could  not  be  ascertained  by  the 
appellee,  except  by  the  statement  of  others.  The  wrongful 
disconnecting  of  the  appellee's  service-wires,  as  aforesaid, 
if  permitted,  would  render  it  absolutely  necessary  for  the 
appellee  to  ascertain  the  quantity  of  current  required  or 
used  on  said  premises  from  appellant  Beck  himself,  by  pro- 
ceedings in  the  nature  of  discovery  and  accounting,  but 
appellee  in  such  proceedings  would  be  compelled  to  rely 
upon  the  statements,  accounts,  measurements  and  records 
kept  by  said  appellant,  and  upon  the  readings  and  meter 
measurements  made  and  kept  by  said  appellant  competing 
corporation,  and  would  be  compelled  to  rely  upon  the  ap- 
pellants' keeping  and  preserving,  for  the  full  period  oi 
said  remaining  contract  term,  full,  true  and  accurate  ac- 
count of  the  measurements  of  the  quantity  of  current  used, 
and  holding  the  same  available  for  the  use  of  the  appellee, 
when  needed  for  the  purpose  of  proof. 

(2)  Even  if  the  quantity  of  current  which  would  be 
required  and  used  by  appellant  Beck  could  be  ascertained, 
the  profit  appellee  would  make  in  selling  the  same  to  ap- 
pellant could  not  be  ascertained,  and  any  effort  to  show  the 
same  in  a  judicial  proceeding  would  be  "exceedingly  com- 
plicated, burdensome,  expensive  and  inconvenient,  and  at- 
tended with  great  uncertainty  as  to  correctness  of  results." 

(3)  The  appellee  does  not  keep  and  believes  and  avers 
that  it  would  be  impracticable  and  impossible  to  keep  any 
system  of  accounts  by  which  the  cost  to  appellant  Beck  or 
the  net  profit  to  the  appellee,  at  a  fixed  price  upon  an  as- 
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certained  or  determined   quantity  of  electric  current  dc 
livered  by  it  to  appellant  Beck,  or  which  should  be  so  de- 
livered during  the  period  of  one  or  more  years,  could  be 
ascertained  or  determined. 

(4)  Because  the  cost  of  producing  and  delivering  cur- 
rent during  a  specific  period  could  not  be  ascertained,  as 
this  would  require  a  balancing  of  defendant  company's 
accounts,  with  reference  to  that  particular  period. 

(5)  Because  the  contract  entered  into  with  appellant 
Beck  is  one  of  about  two  hundred  long-time  contracts  of 
similar  character  heretofore  entered  into  by  and  between 
the  appellee  and  certain  of  its  large  consumers  of  electric 
current  in  the  central  business  district  of  said  city,  and,  in 
consideration  of  these  contracts  and  to  carry  out  their 
terms,  this  appellee  has  made  large  additional  investments 
in  machinery  and  other  equipments  necessary  to  carry  on 
its  business. 

(6)  Electric  current  is  a  product  of  peculiar  nature, 
which  can  not  be  sold  in  said  city  or  on  any  market  at  a 
fixed  and  common  market  price,  such  as  wheat,  com,  etc., 
the  price  of  said  electric  current  is  fixed  from  time  to  time 
bv  contract  with  consumers.  The  electric  current  which 
said  appellant  Beck  has  so  contracted  to  receive  from  the 
appellee,  and  for  the  furnishing  of  which  the  appellee 
has  so  invested  its  capital,  and  which  said  appellant  Beck 
is  now  refusing  and  threatening  not  to  receive,  appellee 
may  not  be  able  to  sell  to  others  during  the  period  of  said 
contract,  and  if  it  should  offer  to  sell  the  same  for  the  same 
or  greater  rate  than  that  fixed  in  said  contract,  such  sale 
would  probably  not  indemnify  the  appellee  in  its  damages 
for  the  threatened  breach  of  said  contract. 

The  prayer  is  for  injunction  to  prevent  appellant  Beck 
from  using,  on  the  premises  mentioned  in  the  contract, 
electricity  for  light,  heat  or  power  other  than  is  furnished 
by  appellee.  To  this  complaint  appellant  Beck  filed  a  de- 
murrer for  want  of  facts.     The  demurrer  was  overruled, 
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and  judgment  entered  on  the  demurrer,  enjoining  appellant 
Beck  as  prayed  for  in  the  complaint,  and  for  costs. 

The  only  error  assigned  questions  the  sufficiency  of  the 
complaint  to  state  a  cause  of  action.  It  is  contended:  (1) 
That  the  complaint  shows  that  appellee  has  an  adequate 
remedy  at  law  in  an  action  for  damages,  and  in  such  a 
case  the  injunction  will  not  lie;  (2)  that  an  injunction 
will  not  be  granted  merely  because  the  damages  are  uncer- 
tain; (3)  the  contract  is  not  such  a  one  that  a  court  of 
equity  can  compel  its  specific  performance,  and  for  that 
reason  it  can  not  enforce  its  terms  by  injunction;  (4)  the 
contract  provides  for  liquidated  damages,  and  an  injunc- 
tion will  not  lie  to  prevent  the  violation  of  it.  We  will 
consider  these  claims  in  their  inverse  order. 

Does  the  contract  provide  for  liquidated  damages?  The 
contract  contains  the  following  stipulation:  "The  under- 
signed applicant  hereby  agrees  to  use  enough  cur- 
1.  rent,  in  case  same  is  to  be  measured  by  the  watt,  to 
make  a  monthly  bill  of  $1,  or  pay  that  amount 
should  sufficient  current  be  not  used."  This  stipulation 
is  a  part  of  the  direct  obligation  of  the  contract,  and  can 
not  be  properly  construed  to  be  an  agreement  to  pay  dam- 
ages for  the  breach  thereof.  In  Johnston  v.  Cowan  (1868)^ 
59  Pa.  St.  275,  Cowan,  by  writing,  granted  to  Johnston 
and  others,  as  partners,  the  privilege  of  taking  clay  from 
his  ground  for  twenty  years  at  twelve  cents  per  ton,  to  pay 
$150  at  the  end  of  every  six  months,  although  they  should 
not  have  then  taken  away  so  much  clay  as  would  amount  to 
that  sum.  Held,  that  the  writing  was  an  agreement  to  pay 
for  the  privilege  of  taking  clay,  whether  exercised  or  not, 
and  that  it  was  improper  to  call  the  fixed  sums  to  be  paid  in 
the  event  of  the  minimum  of  clay  not  being  taken  liq- 
uidated damages.  ^*Tt  is  an  alternative  price  to  be  paid  in  j 
an  event  which  it  was  foreseen  might  happen,  not  as  dam-  i 
ages,  but  in  pajTnent  for  the.  privilege.  *  *  *  ^e  j 
hold  that  the  contract  was  not  a  «iere  license,  but  the  grant 
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of  the  right  or  privilege,  which  the  parties  were  bound  to 
pay  for,  whether  they  enjoyed  it  or  not.  This  was  their 
contract,  and  they  must  abide  by  it." 

Parties  may,  by  agreement,  fix  upon  a  certain  sum  as 
liquidated  damages,  but  where  the  sum  is  so  fixed  it  must 
appear,  either  from  the  intent  of  the  parties  as  expressed 
in  the  entire  instrument,  or  from  expressed  words,  that  the 
sum  was  fixed  as  liquidated  damages.  The  law  ordinarily 
regards  a  general  sum  stated  in  a  bond  as  a  penalty,  and 
will  allow  only  a  recovery  of  the  damages  actually  sus- 
tained. Dill  V.  Lawrence  (1887),  109  Ind.  564;  Muhlen- 
berg  v.  Eenning  (1887),  116  Pa.  St.  138,  9  Atl.  144; 
Jaqua  v.  Headington  (1888),  114  Ind.  309. 

The  contract  is  not  such  a  one  that  a  court  of  equity  can 

compel  its  specific  performance,  and  for  that  reason  it  can 

not  enforce  its  terms  by  injunction.    In  Xenia  Real 

2.  Estate  Co,  v.  Macij  (1897),  147  Ind.  568,  574, 
the  court  say:  "To  the  doctrine  that  an  injunction 
will  not  be  allowed  when  the  contract  is  not  capable  of  en- 
forcement  by  specific  performance  there  are  exceptions. 
Singer  Mfg.  Co.  v.  Union  Buttonhole,  etc.,  Co.  [1873], 
Holmes  [U.  S.]  253,  6  Fish.  Pat.  Cas.  480;  Chicago,  etc., 
R.  Co.  v.  New  York,  etc.,  R.  Co.  [1885],  24  Fed.  516; 
People,  ex  rel.,  v.  Manhattan  Gas  Light  Co.  [1865],  45 
Barb.  136;  Dietrichsen  v.  Cabbum  [1846],  2  Ph.  [22 
Eng.  Ch.]  52;  Hooper  v.  BrodricJc  [1840],  11  Sim.  [34 
Eng.  Ch.]  47;  2  High,  Injunctions  [3d  ed.],  §1109,  p. 
862;  Fetter,  Equity,  p.  269,  note  21,  §189,  pp.  294,  295, 
and  cases  cited  in  notes  22,  23 ;  2  Beach,  Eq.  Jurisp.,  §767, 
and  cases  cited."  The  case  from  which  we  have  just  quoted 
was  one  in  which  injunction  was  granted  to  prevent  appel- 
lants from  disconnecting  appellee's  electric  light  plant  from 
a  natural  gas-well,  which,  under  the  contract  between  the 
parties,  was  to  furnish  the  supply  of  natural  gas  for  the 
operation  of  the  electric  light  plant,  in  which  it  was  con- 
tended, as  in  the  case  al^bar,  that  the  contract  was  one 
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which  a  court  of  equity  could  not  enforce  in  a  proceeding 
for  specific  performance,  and  for  that  reason  it  could  not 
enforce  its  terms  by  injunction.  In  Standard  Fashion  Co, 
V.  Siegel-Cooper  Co.  (1898),  157  K  Y.  60,  51  N.  E. 
408,  43  L.  R.  A.  854,  68  Am.  St  749,  the  court  say:  "The 
complaint  for  specific  performance,  which  sets  forth  a  law- 
ful contract  between  the  parties,  capable  of  performance  by 
both,  with  no  reason  for  nonperformance  by  either,  readi- 
ness to  perform  on  one  side,  a  refusal  to  perform  on  the 
other,  and  facts  showing  no  adequate  remedy  at  law,  is 
not  demurrable  on  the  gjround  that  it  does  not  state  a  cause 
of  action,  merely  because  it  discloses  a  case  which  would 
justify  a  refusal  by  the  court,  in  its  sound  discretion,  to 
exercise  its  jurisdiction  to  grant  specific  performance,  for 
the  reason  that  the  nature  of  the  subject-matter  is  so  com- 
plicated as  to  require  a  multiplicity  of  orders  by  the  court 
in  its  efforts  to  superintend  the  details  of  an  extensive  and 
peculiar  business.  Where  a  complaint  stating  a  cause  of 
action  for  specific  performance  of  a  contract  for  business 
dealings  between  the  plaintiff  and  the  principal  defendant, 
calling  for  varied  and  continuous  acts,  also  seeks  an  injunc- 
tion to  restrain  the  breach  of  a  negative  and  severable 
covenant  through  the  transaction  of  the  business  by  the 
principal  defendant  with  a  competitor  of  the  plaintiff, 
joined  as  a  defendant  and  alleged  to  be  knowingly  promot- 
ing the  breach,  the  case  may  properly  be  retained  by  the 
court  as  one  permitting  the  exercise  of  the  discretionary 
power  of  injimction,  although  specific  performance  of  the 
affirmative  provisions  of  the  contract  would  probably  be 
impracticable  through  the  difficulty  of  its  enforcement." 
Affirmed  in  Standard  Fashion  Co.  v.  Siegel-Cooper  Co. 
(1898),  30  Hun,  App.  Div.,  504. 

In  Singer  Mfg,  Co.  v.  Union  Buttonhole,  etc.,  Co. 
(1873),  Hobnes  (U.  S.)  253,  Fed.  Cas.  No.  12,904,  the 
English  and  American  authorities  are  considered.  There 
was  a  contract  that  the  complainant  was  to  be  the  sole  and 
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exclusive  agent  for  the  sale  of  machines  made  by  the  de- 
fendant company,  and  the  defendant  company  was  to  fur- 
nish complainant  with  machines  as  called  for  up  to  the  full 
capacity  of  the  factory  at  an  agreed  price,  to  be  paid  for 
monthly  in  cash.  Defendant  company  neglected  to  deliver 
the  machines  they  requested.  The  contract  provided  that 
plaintiff  should  not  engage  in  selling  any  buttonhole  ma- 
chines other  than  those  manufactured  by  defendant.  In 
the  opinion  it  is  said :  "If  the  court  can  not  order  a  con- 
tract for  the  making  of  buttonhole  machines  to  be  specific- 
ally performed  by  reason  of  the  impossibility  of  superin- 
tending the  details  of  such  a  business,  it  does  not  follow 
that  tlie  bill  may  not  be  retained  as  an  injunction  bill.  It 
was  formerly  thought  that  an  injunction  would  not  be 
granted  to  restrain  the  breach  of  any  contract,  unless  the 
contract  were  of  such  a  character  that  the  court  could  fully 
enforce  the  performance  of  it  on  both  sides."  After  re- 
viewing the  earlier  cases,  the  court  continues:  '*But  all 
these  cases  were  overruled,  by  one  of  the  ablest  chancellors 
who  has  adorned  the  woolsack,  in  Lumley  v.  Wagner 
[1852],  1  De  G.,  M.  &  G.  *604.  In  that  case  a  singer 
had  agreed  to  sing  at  the  plaintiff's  theater  for  three  months 
and  not  sing  at  any  other,  and  the  court  enjoined  her  from 
performing  at  a  rival  establishment,  though  it  was  clear 
and  was  admitted  that  the  court  could  not  oblige  her  to 
sing  for  the  plaintiff.  This  case  was  fully  in  accord  with 
Morris  v.  Colman  [1812],  18  Ves.  437,  which  had  been 
disregarded  or  explained  away  in  many  of  the  intervening 
cases.  It  is  now  firmly  established  that  the  court  will 
often  interfere  by  injunction  when  it  can  not  decree  per- 
formance." The  case  further,  in  substance,  holds,  that  if 
it  appears  that  the  negative  remedy  of  injunction  will  do 
substantial  justice  between  the  parties  by  obliging  the  de- 
fendant either  to  carry  out  his  contract  or  lose  all  benefit 
of  the  breach,  and  the  remedy  at  law  is  inadequate,  and 
there  is  no  reason  of  policy  against  it,  the  court  will  in- 
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terfere  to  restrain  conduct  which  is  contrary  to  the  contract, 
although  it  may  be  unable  to  enforce  specific  performance. 
In  the  decree  in  the  case  at  bar,  the  court  reserves  to  appel- 
lant the  right  to  move  to  dissolve  or  modify  the  decree  if 
circumstances  shall  require.  In  Western  Union  Tel.  Co. 
V.  Rogers  (1886),  42  N.  J.  Eq.  311,  11  Atl.  13,  it  is  also 
held  that  a  party  will  not  be  driven  to  his  legal  remedy 
where  it  may  appear  that  that  remedy  will  prove  in- 
adequate.  The  question  in  all  cases  is,  whether  the 
remedy  is,  under  the  circimistances  of  the  case,  full  and 
complete. 

Has  appellee  an  adequate  remedy  at  law?  Appellee 
was  engaged  in  the  public  service  to  supply  electric  cur- 
rent, and.  was  under  legal  obligation  to  render  any 
3.  one  situated  on  its  line,  service  upon  application, 
the  applicant  conforming  to  its  rules  and  regula- 
tions. Appellant  Beck  signed  and  presented  the  usual  ap- 
plication for  the  service,  which  provided  that  the  appli- 
cation should  be  subject  to  the  conditions  printed  on  the 
back  thereof,  and  that  the  written  acceptance  of  the  ap- 
plication by  the  light  and  power  company,  or  its  agents, 
should  make  the  same  a  contract  between  the  parties,  in- 
cluding all  rules  and  regulations  printed  or  written  therein. 
The  contract  was  accepted  by  the  light  and  power  compajiy. 
By  its  terms  the  company  agreed  to  serve  the  applicant 
with  electric  current  and  the  applicant  agreed  to  receive 
the  same  from  the  company,  on  its  terms,  for  the  period 
of  five  years,  and,  in  consideration  of  the  long  period  of 
the  contract,  the  price  for  the  current  to  be  a  special  price 
of  seventy-five  cents  per  ten  thousand  watts.  The  appli- 
cant "agrees  to  use  enough  current,  in  case  same  is  to  be 
measured  by  watts  meter,  to  make  a  monthly  bill  of  $1, 
or  pay  the  amount  of  said  bill  should  sufficient  current  be 
not  used."  "Said  applicant  further  agrees  that  no  elec- 
tricity for  light,  heat  or  power  other  than  that  covered  by 
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this  contract,  shall  be  used  upon  his  premises  named  herein 
without  the  written  consent  of  said  light  and  power  com- 
pany indorsed  hereon." 

The  contract  does  not  stipulate  that  the  company  is  to 
furnish  any  specific  quantity  of  current,  nor  that  the  ap- 
plicant shall  take  any  specific  quantity  of  current.  It 
does  stipulate  that  the  applicant  will  use  enough  current 
to  make  a  monthly  bill  of  $1,  or  pay  that  amount  should 
sufiicient  current  to  make  a  bill  of  that  amount  be  not  used. 
By  negative  averment  the  applicant  agrees  that  no  elec- 
tricity for  light,  heat  or  power,  other  than  that  covered  by 
this  contract,  shall  be  used  in  his  premises,  without  the 
written  consent  of  the  company  indorsed  on  said  contract. 
Without  reciting  specific  facts  averred  in  the  complaint, 
we  think  they  show  that  the  damages  for  the  threatened 
and  continuing  breach  of  the  contract  can  not  be  accurately 
or  even  approximately  measured  or  ascertained,  and  that 
an  action  for  damages  for  a  breach  of  said  contract  would 
not  afford  an  adequate  and  complete  remedy,  unless  the 
stipulation  that  the  applicant  will  use  enough  current  to 
make  a  monthly  bill  of  $1,  or  pay  that  amount  if  sufficient 
current  to  make  a  bill  of  that  amount  be  not  used,  can  be 
held  as  a  stipulation  in  the  contract  fixing  the  damage  to 
be  paid  for  a  breach  thereof.  We  can  not  admit  that  this 
stipulation  is  sufficient  to  fix  the  amount  of  damages. 

In  Metropolitan  Electric  Supply  Co.  v.  Oinder  (1901), 
70  L.  J.  Ch.  862,  the  facts  are  as  follows :  "The  defend- 
ant, Thomas  Ginder,  was  a  publican  carrying  on  business 
in  a  public  house  in  Ilolborn.  On  November  16,  1898,  he 
signed  what  w^as  called  in  the  proceedings,  a  contract,  but 
which  in  point  of  fact  was  a  request,  delivered  to  the  plain- 
tiffs under  the  statutory  rights  conferred  by  the  act  of  par- 
liament, requesting  a  supply  of  energy  to  his  premises. 
This  request  was  made  subject,  among  other  terms  and  con- 
ditions, to  the  following:  (1)  The  consumer  agrees  to 
take  the  whole  of  the  electric  energy  required  for  the  prem- 
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ises  mentioned  below  from  the  company  for  a  period  of  not 
less  than  five  years.'  (2)  'The  charge  for  electric  energy 
to  be  4l^d.  per  board  of  trade  unit.'  On  the  margin  it  was 
noted  that  in  the  event  of  the  plaintiff  company's  standard 
rate  being  reduced  below  the  price  therein  quoted  the  de- 
fendant was  to  have  the  benefit  of  such  reduction.  The  re- 
sult of  the  request  was  that,  the  plaintiff  company  being 
by  statute  compellable  to  supply  when  the  request  was  made, 
there  arose  a  right  in  the  defendant  to  have  a  supply,  and 
accordingly  a  supply  was  given  him  by  the  plaintiff  com- 
pany. On  February  25,  1901,  the  defendant  wrote  to  the 
plaintiff  company  stating  that  as  he  was  dissatisfied  with  its 
light  he  had  instructed  another  company  to  fix  up  its  light 
and  was  now  using  it,  and  requesting  the  plaintiff  company 
to  remove  its  meter.  Thereupon  the  defendant  abandoned 
the  plaintiff  company  and  took  his  supply  from  another  com- 
pany." The  company  prayed  for  a  writ  of  injunction  to 
restrain  the  defendant  from  taking  any  electric  energy  from 
any  person  other  than  the  company.  It  was  held  that  the 
contract  contained  an  implication  that  the  defendant  was 
not  to  take  energy  from  any  one  except  the  company,  which 
in  a  case  of  this  kind,  a  trade  contract  for  supply  and  not 
for  personal  services,  could  be  enforced  by  injunction,  and 
the  injunction  was  accordingly  granted.  In  the  course  of 
the  opinion  it  is  stated :  '*The  consumer  agrees  to  take  the 
whole  of  the  electric  energy  required  for  his  premises  from 
the  plaintiff  company.  The  company  was  bound  to  supply 
under  the  statute  if  asked.  The  consumer  asks.  The  result 
was,  of  course,  that  there  was  a  right  in  the  consumer  to 
be  supplied.  The  only  question  for  bargain,  then,  was 
price,  and  that  was  fixed  at  4V2d.  per  unit.  What  were  the 
parties  really  contracting  about  in  those  words  ?  They  were 
contracting  not  affirmatively  for  the  supply  of  something, 
but  negatively  that  the  defendant  would  not  take  from  some- 
body else.  There  is  no  affirmative  contract  here  to  take  at 
all.     The  defendant  does  not  agree  that  he  will  take  any 
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energy  from  the  plaintiff  company.  He  says  he  will  take 
the  whole  of  the  electric  energy  required.  It  is  competent 
for  him  to  bum  gas  if  he  likes,  and  to  require  none.  The 
only  thing  he  was  contracting  about  was  that  if  he  took 
electric  energy  he  would  take  it  from  the  plaintiff  company. 
It  seems  to  me  that  the  whole  essence  of  that  contract  is 
that  which  is  not  expressed  in  words,  I  agree,  but  which 
by  implication  is  really  the  only  tiling  existing — a  contract 
that  he  will  not  take  from  somebody  else.  He  agrees  to 
take  the  whole  from  A,  which  necessarily  implies  that  he 
will  not  take  from  B.  As  a  matter  of  construction  there- 
fore— not  by  express  words,  but  by  necessary  implication — 
I  think  that  there  is  here  an  agreement  not  to  take  from 
others."  The  court  then  proceeds  to  consider  the  author- 
ities relative  to  the  enforcement  of  negative  covenants,  im- 
plied or  expressed,  points  out  the  distinction  between  the 
class  of  contracts  relating  to  personal  services  and  those 
which  were  made  to  trade  supplies  and  the  effect  of  neg- 
ative words  in  both  classes  of  contracts,  and  then  proceeds: 
"Now  I  think  this  is  such  a  contract  [one  the  subject  of 
equitable  jurisdiction]  because  it  appears  to  me  that  the 
contract  for  this  present  purpose  is  not  one  for  the  supply 
by  the  plaintiff  company  to  the  defendant  of  electricity.  He 
is  not  bound  to  take  any.  The  contract  really  is  a  contract, 
the  whole  of  which  is  in  substance  the.  negative  part  of  it, 
that  he  will  take  the  whole  from  them,  and  will  not  take  it 
from  anybody  else.  I  therefore  think  that  the  fact  that  the 
contract  is  affirmative  and  not  negative  in  form  is  no  ground 
for  refusing  an  injunction.  *  *  *  It  seems  to  me  that 
there  is  a  contract  which  it  was  competent  for  the  plaintiff 
company  to  make,  and  that  it  is  entitled  to  succeed  in  the 
action.  I  must,  therefore,  grant  an  injunction  to  restrain 
the  defendant  during  the  residue  of  the  term  of  five  years 
which  is  mentioned  in  the  contract  of  November  16,  1898, 
from  taking  the  electric  energy  required  for  his  premises 
from  any  person  other  than  the  plaintiff  company,"  etc. 
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The  difference  in  the  case  at  bar  and  the  case  we  have 
just  referred  to,  is  that  in  the  latter  case  the  negative 
covenant  is  implied  and  in  the  former  it  is  expressed.  It 
appears  from  the  English  case,  and  the  cases  therein  re- 
ferred to,  that  the  case  at  bar  is  of  equitable  cognizance, 
and  that  the  proper  remedy  for  a  continuing  breach  of  the 
contract  is  an  injunction.  The  American  authorities  rec- 
ognize the  equitable  jurisdiction  for  the  specific  enforce- 
ment of  trade  contracts  by  injunction,  where  an  action  for 

• 

damages  will  not  afford  as  complete  and  adequate  a  remedy 
as  that  of  injunction.  In  Xenia  Real  Estate  Co.  v.  Macy 
(1897),  147  Ind.  568,  the  court  held  that  the  appellee, 
under  the  facts  alleged  in  the  complaint,  was  entitled  to  in- 
junctive relief,  saying:  "If,  from  the  facts  alleged  in  the 
complaint,  it  is  apparent  that  the  appellee  had  no  other 
complete  or  adequate  remedy,  the  same  was  sufficient  to 
entitle  him  to  an  injunction."  In  the  course  of  .the  opinion 
the  court  say:  "It  is  not  necessary  in  an  application  for 
injimction,  as  insisted  by  appellant,  to  aver  and  prove  that 
the  plaintiff  will  suffer  irreparable  injury  if  the  relief  by 
injunction  is  not  granted.  All  that  is  necessary  is  to  aver 
that  the  plaintiff  will  suffer  great  injury."  §1162  Bums 
1901,  §1148  R  S.  1881. 

Among  the  cases  cited  in  Xenia  Real  Estate  Co.  v. 
Macy,  supra,  is  Whiteman  v.  Fayette  Fuel-Gas  Co.  (1891), 
139  Pa.  St.  492,  20  Atl.  1062,  in  which  a  contract  between 
a  natural  gas  company  and  the  owners  of  a  glassworks  pro- 
vided that  the  former  should  supply  gas  for  fuel  to  the  latter 
for  all  purposes  connected  with  the  manufacture  of  the 
wares  aforesaid,  "so  long  as  natural  gas  may  continue 
to  be  produced  from  the .  territory  now  or  hereafter 
owned  or  operated  by  said  Fayette  Fuel-Gas  Company,  its 
successors  or  assigns."  On  a  bill  averring  that,  relying  on 
the  contract,  plaintiff's  works  had  been  constructed  for  the 
use  of  natural  gas  only  as  fuel,  and  that  the  company  had 
shut  off  the  entire  supply  while  the  works  were  in  operation. 
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endangering  loss  incapable  of  accurate  adjustment,  it  was 
held  that  a  preliminary  injunction  mandatory  to  the  ex- 
tent of  restoring  the  statu  quo  should  issue. 

In  Simpson  v.  Pittsburgh,  etc..  Glass  Co.  (1902),  28  Ind. 
App.  343,  it  was  held  that  where,  by  the  terms  of  a  natural 
gas  lease,  the  lessee,  as  a  part  consideration  for  the  execution 
of  the  lease,  agreed  to  furnish  gas  to  lessor  for  domestic  use 
during  the  continuance  of  the  lease,  injunction  will  lie  to 
restrain  the  lessee  from  cutting  off  the  supply  of  gas.  The 
court,  on  page  354,  states  the  ground  for  injunctive  relief 
in  such  case  as  follows:  "The  application  for  an  injunc- 
tion can  not  be  said  to  be  an  appeal  to  equity  for  the  en- 
forcing of  performance  of  a  corporate  duty  of  such,  or  of 
a  duty  of  public  nature,  yet  the  appellant,  upon  the  facts 
stated  in  the  complaint,  will  suffer  great  injury  by  the  cut- 
ting off  of  the  supply  of  gas  for  domestic  use,  and  he  has 
not  a  remedy  by  a  single  action  at  law,  plain  and  adequate, 
and  as  practical  and  eflScient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  in  equity.  This  is 
sufficient  to  entitle  him  to  an  injunction.  Xenia  Real  Es- 
tate Co.  V.  Alacy  [1897],  147  Ind.  568." 

In  Ferris  v.  American  Brewing  Co.  (1900),  155  Ind. 
539,  the  court  held  that  where  a  covenant  was  inserted  in 
a  lease  prohibiting  the  lessee  from  selling  beer  upon  the 
leased  premises,  other  than  that  manufactured  by  a  certain 
brewing  company,  the  company  for  whose  benefit  the  con- 
tract was  made  may  enforce  such  provision  by  injunction, 
the  remedy  at  law  beiug  inadequate.  In  the  course  of  the 
opinion  it  is  said:  "It  is  said  in  Greenhood,  Pub.  Policy, 
p.  677 :  ^A  contract  which  secures  to  the  obligee  the  exclu- 
sive custom  of  the  party  contracting,  especially  when  by  such 
contract  the  party  making  it  procures  an  advantage  not 
otherwise  obtainable,  is  valid  although  the  covenantor  be 
engaged  in  public  business,  unless  its  enforcement  would  be 
prejudicial  to  the  public'     Among  the  illustrations  given 
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by  the  author  are  the  following:  'A  publican,  in  making  a 
settlement  with  his  creditors,  agrees  to  buy  all  his  beer  of 
them.  The  agreement  is  valid.  A  contracts  to  furnish  B 
with  sewing  machines,  at  a  discount,  and  upon  credit,  pro- 
vided B  will  deal  exclusively  with  him.  The  contract  of 
B  is  valid.  A  agrees  to  buy  of  B  all  the  groceries  he  may 
need,  provided  he  will  furnish  them  at  as  low  a  price  as 
others.  The  agreement  is  valid.  A  covenants  not  to  buy 
any  meat  for  his  trade  for  six  months,  of  any  one  but  the 
covenantee.  The  agreement  is  valid.  These  contracts  are 
upheld  because  they  in  nowise  tend  to  diminish  trade.  A 
man  is  at  liberty  to  buy  of  one  entirely,  if  he  chooses,  and  if 
he  concludes  to  purchase  entirely  of  him,  he  alone,  and  not 
the  public,  is  injured.'  *  *  *  Moreover,  it  is  a  gen- 
eral rule  that  where  one  has  made  a  valid  contract  that  he 
will  not  engage  in  a  certain  business  or  occupation,  and  it 
is  shown  that  said  contract  is  being  violated,  to  the  injury 
of  one  entitled  to  enforce  the  same,  he  is  entitled  to  an  in- 
junction against  the  offending  party.  This  is  upon  the 
ground  that,  from  the  nature  of  the  case,  just  and  adequate 
damages  can  not  be  estimated  for  a  breach  of  the  contract. 
In  other  words,  the  remedy  at  law  is  inadequate.  O'Neal 
V.  nines  [1896],  145  Ind.  32,  35,  and  cases  cited;  1  High, 
Injunctions,  §1142.  The  rule  stated  clearly  applies  to 
this  case." 

Appellant  strongly  relies  upon  Steinau  v.  Gas  Co.  (1891), 
48  Ohio  St.  324,  27  N.  E.  545,  a  case  like  the  one  at  bar 
in  some  of  its  features.  The  action  was  to  obtain  an  injunc- 
tion, and  a  demurrer  to  the  complaint  was  overruled,  and 
upon  appeal  the  judgment  was  reversed.  In  conclusion,  the 
court  said:  "But  a  decision  of  this  question  is  not  neces- 
sary to  the  disposition  of  the  case  at  bar,  and  that,  as  well 
as  whether  a  court  of  equity  should,  in  any  case,  where  full 
performance  can  not  be  enforced,  decree  performance  of 
negative  covenants  of  one  party,  may  properly  be  left  to  be 
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determined  when  a  ease  arises  which  necessarily  requires 
a  decision  upon  them.  We  are  content  to  rest  the  decision 
of  this  case  upon  the  ground  that  the  remedy  of  the  de- 
fendant in  error  is  at  law,  and  not  in  equity."  The  facts 
in  the  two  cases  may  be  distinguished,  as  may  the  case 
of  the  Dewey  Hotel  Co.  v.  United  States,  etc..  Light  Co. 
(1901),  17  App.  D.  C.  356,  and  many  other  cases  cited 
by  appellant  upon  this  branch  of  the  case.  There  is  a  con- 
flict in  the  decisions  upon  the  question  of  granting  an  in- 
junction, when  the  granting  of  the  injunction  will  be  to 
effect  specific  performance  of  affirmative  covenants,  unless 
the  affirmative  stipulations  of  the  complaining  party  can  be 
specifically  enforced  against  him,  but  the  Indiana  ca^es 
favor  the  granting  of  the  writ.  "The  granting  or  reversal 
of  an  injunction  rests  in  the  sound  discretion  of  a  court  of 
equity,  and  ought  not,  as  a  general  rule,  to  be  granted,  when 
under  the  circumstances  it  would  be  against  good  con- 
science or  productive  of  great  hardship."  Loy  v.  Madison, 
etc.,  Oas  Co.  (1901),  156  Ind.  332. 

From  the  averments  of  the  complaint  it  is  apparent  that 

an  injunction  will  do  substantial  justice  between  the  parties. 

It  is  not  against  good  conscience  to  restrain  conduct 

4.  which  is  contrary  to  the  contract.  The  law  favors 
the  performance  of  valid  contracts,  and,  even  if  in  a 
given  case  it  might  appear  that  the  trial  court  was  justified 
in  the  exercise  of  a  sound  discretion  in  the  refusal  of  the 
writ  of  injunction,  the  facts  in  this  case  certainly  do  not 
justify  an  appellate  court  in  setting  aside  the  writ,  where 
such  sound  discretion  has  been  exercised  in  the  issuing  of 
the  writ 

The  appellant  Merchants  Heat  &  Light  Company  has  not 
joined  in  the  assignment  of  errors  and  has  not  filed  a  brief. 

The  court  did  not  err  in  overruling  the  demurrer  to  the 
complaint 

Judgment  affirmed. 
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West  et  al.  v.  Fulling,  Trustee. 

[No.  5,569.     Filed  December  5,  1905.] 

1.  Sales.— Conditional. — Reserving  Title. — Contracts, — Validity, 
— ^A  conditional  sale  of  a  stock  of  goods  by  the  vendor  who 
reserves  title  to  such  stock  and  the  continuing  stock  until  such 
stock  is  paid  for,  as  between  such  vendor  and  the  vendee,  is 
neither  fraudulent  nor  void.    p.  619. 

2.  Same. — Conditional. — Reserving  Title. — Rights  of  Vendee. — 
Where  the  vendor  of  personal  property  sells  same,  not  for  the 
purposes  of  consumption  or  resale,  and  reserves  the  title  until 
the  purchase  price  is  fully  paid,  such  vendee,  prior  to  payment 
therefor,  can  neither  sell  nor  encumber  such  property,    p.  620. 

3.  Same.— CondittonaZ. — Power  of  Disposition. — Reserving  Title. 
— Right  of  Vendee's  Creditors. — Bankruptcy. — Preferences. — 
Where  the  vendors  sold  a  stock  of  goods,  granting  the  power  to 
sell  to  the  vendee,  and  reserving  title  to  such  sold  stock  and 
the  continuing  stock  until  payment  was  made,  such  reservation 
is  fraudulent  and  void  as  to  such  vendee's  creditors,  and  where 
such  vendors  retake  such  stock  upon  default  in  such  payment, 
the  trustee  in  bankruptcy  can  recover  the  value  thereof  from 
such  vendors,  as  an  unlawful  preference,     p.  620. 

4.  Appeal  and  Error. — Same  Question  Variously  Presented. — 
Where  the  same  question  is  presented  on  the  complaint,  instruc- 
tions and  evidence,  a  decision  on  one  suffices  for  all.    p.  621. 

From  Warrick  Circuit  Court;  Elbert  M.  Swan,  Judge. 

Action  by  Henry  F.  Fulling,  as  trustee  in  bankruptcy  of 
the  estates  of  D.  A.  Bauman  and  another,  against  William 
T.  AVest  and  another.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

Thomas  W.  Lindsey,  for  appellants. 

Edward  Gough  and  Henry  F.  Fulling,  for  appellee. 

AViLEY,  J. — Action  by  appellee  against  appellants  to  re- 
cover an  unlawful  preference  under  the  bankruptcy  act. 
Trial  by  jury;  verdict  and  judgment  in  appellee's  favor. 
Motion  for  a  new  trial  and  in  arrest  of  judgment  overruled. 
The  sufficiency  of  the  complaint  was  questioned  by  demur- 
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rer  which  was  overruled.  All  these  rulings,  which  are  ad- 
verse to  appellants,  are  assigned  as  errors. 

There  is  no  substantial  controversy  as  to  the  facts  dis- 
closed by  the  record,  and  the  sole  question  for  decision  de- 
pends upon  a  written  contract  between  appellants  and  D. 
A.  Bauman. 

Prior  to  March,  1902,  appellants  were  engaged  in  the 
retail  grocery  business.  On  the  18th  of  that  month  they 
sold  a  half  interest  in  their  stock  of  groceries  to  Herbert 
Gray  for  a  cash  consideration  of  $600,  and  sold,  the  other 
half  interest  therein  to  D.  A.  Bauman,  and  entered  into  a 
written  contract  with  him  by  which  he  was  to  pay  the 
amount  agreed  upon  in  monthly  payments  on  the  first  day 
of  each  succeeding  month,  at  the  rate  of  $15  per  month 
until  the  entire  purchase  price  should  be  paid.  The  con- 
tract provided  that,  on  his  failure  to  make  such  payment 
for  a  period  of  two  months,  all  previous  payments  should 
be  treated  as  rental  for  the  stock  of  goods  sold,  and  gave  to 
appellants  the  right  to  take  immediate  possession  of  the 
goods  and  convert  them  to  their  own  use.  By  the  contract 
it  was  agreed  that  the  title  to  the  goods  sold  and  all  renewals 
of  stock  in  trade  should  remain  in  appellants  until  full  pay- 
ment of  their  debt,  and  it  was  further  provided  that  if  said 
Bauman  "shall  pay  said  W.  T.  West  and  J.  H.  McCuUa,  or 
make  satisfactory  payment,  or  make  sale  of  the  aforesaid 
stock  that  will  be  satisfactory  to  all  parties,  then  this  con- 
tract shall  be  void."  Gray  and  Bauman  continued  the  busi- 
ness of  retailing  groceries  under  the  firm  name  of  "D.  A. 
Bauman  &  Company"  until  December  11,  1902,  when 
Bauman  failed  to  make  the  payments  due  under  his  con- 
tract. Thereupon  appellants  took  possession  of  his  one-half 
of  the  stock  of  goods  remaining  imsold,  converted  it  to  their 
o^vn  use,  and  together  with  Gray  continued  to  sell  the  goods 
at  retail  until  Januarv  13,  1903,  when  thev  divided  the 
goods  and  fixtures  remaining,  appellants  taking  one-half  and 
Gray  one-half.    On  March  11,  1903,  Bauman  and  Gray,  un- 
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der  the  firm  name  of  D.  A.  Bauman  &  Company,  filed  their 
petitions  in  bankruptcy,  and  appellee  was  duly  elected  as 
the  trustee  of  their  estates. 

In  his  complaint  the  appellee  avers  all  these  facts,  and 
alleges  that  the  contract  between  appellants  and  Bauman 
was  fraudulent  and  void,  and  had  no  further  effect  than  to 
pass  the  title  to  the  goods  unconditionally  to  Bauman,  and 
that  they  could  not  retain  the  title  thereto,  and  that  appel- 
lants had  knowledge  of  the  insolvency  of  Bauman  when  the 
goods  were  taken  possession  of  by  them  under  their  contract, 
and  the  same  was  an  unlawful  preference.  It  is  disclosed 
by  the  record  that  under  the  contract  of  sale  Bauman  was 
authorized  to,  and  did  continue  to,  sell  the  goods  at  retail. 
The  question  for  our  consideration  is  this :  As  against  the 
creditors  of  D.  A.  Bauman,  was  the  contract  between  ap- 
pellants and  Bauman  such  a  contract  as  vested  the  title  to 
the  goods  in  Bauman  absolutely,  or  was  it  such  a  contract  as 
would  entitle  appellants  to  retain  the  title  to  the  goods  until 
their  debt  had  been  paid  ?  The  question  is  presented  by 
the  complaint,  the  instructions  and  the  evidence.  It  may 
therefore  be  decided  by  determining  the  sufficiency  of  the 
complaint. 

If,  under  the  facts  pleaded  and  as  disclosed  by  the  con- 
tract between  appellants  and  Bauman,  it  can  be  said  that 

the  sale  to  Bauman  was  conditional — that  is,  that 
1.     appellants  were  to  retain  the  title  until  the  goods 

were  paid  for — then,  of  course,  the  title  never  passed, 
and  they  would  be  entitled  to  take  possession  of  the  prop- 
erty in  default  of  Bauman's  compliance  with  the  terms  of 
the  contract.  As  between  appellants  and  Bauman  it  is 
clear  that  the  contract  was  neither  fraudulent  nor  void, 
but  if  under  the  facts  it  would  be  declared  as  a  question 
of  law  that  the  sale  was  absolute  and  that  the  title  vested  in 
Bauman,  then  as  between  appellants  and  creditors  of 
Bauman  the  contract  was  fraudulent  and  void. 
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It  is  the  well-settled  law  in  this  State  that  where  the 
owner  of  personal  property  sells  and  delivers  it  to  the  pur- 
chaser, not  for  the  purposes  of  consumption  or  re- 

2.  sale,  upon  the  expressed  condition  and  agreement 
that  the  title  to  such  property'  shall  remain  in  the 

vendor  until  the  purchase  price  is  fully  paid,  the  vendee 
prior  to  such  payment  can  neither  sell  nor  encumber  the 
property  in  such  manner  as  to  defeat  the  title  of  the  orig- 
inal vendor.  Winchester  Wagon  Works  v.  Carman  (1887), 
109  Ind.  31,  58  Am.  Eep.  382;  Steele  v.  Aspy  (1891), 
128  Ind.  367;  Thomas  v.  Winters  (1859),  12  Ind.  322; 
Dunbar  v.  Rawles  (1867),  28  Ind.  225,  92  Am.  Dec.  311 ; 
Bradshaw  v.  Warner  (1876),  54  Ind.  58;  McOirr  v.  Sell 
(1877),  60  Ind.  249;  Domestic  Sewing  Machine  Co.  v. 
Arthurhultz  (1878),  63  Ind.  322;  Payne  v.  June  (1883), 
92  Ind.  252;  Lanman  v.  McGregor  (1884),  94  Ind.  301; 
Baals  V.  Stewart  (1887),  109  Ind.  371. 

It  is  equally  well  settled  that,  where  a  vendor  of  personal 

property  sells  it  upon  credit  and  grants  to  the  vendee  the 

right  to  sell  the  same  at  retail,  the  doctrine  in  rela- 

3.  tion  to  conditional  sales  can  not  apply,  and  does  not 
govern  such  a  sale.     Winchester  Wagon  Worlcs  v. 

Carman,  supra.  In  that  case,  discussing  the  rule,  the  court 
said:  "For,  in  such  case,  the  purposes  for  which  the  pos- 
session of  the  property  was  delivered  to  the  original  vendee 
are  inconsistent  with  the  continued  ownership  thereof  by 
the  original  vendor,  and  for  this  reason  the  condition,  upon 
which  the  sale  and  delivery  were  made,  must  be  deemed 
fraudulent  and  void  as  against  purchasers  from  the  original 
vendee  of  the  property.^' 

In  Steele  v.  Aspy,  supra,  it  was  held  that  where  a  sale 
of  goods  was  made  to  one  who,  under  the  contract,  had  a 
right  to  retail  them,  an  expressed  stipulation  that  such  sale 
was  conditional,  and  the  title  should  not  pass  ufatil  the  goods 
were  paid  for,  was  void  as  to  the  creditors  of  the  vendee.    It 
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was  also  held  in  that  case  that  the  vendor  of  chattels  retains 
no  lien  thereon  for  purchase  money  after  he  has  voluntarily 
yielded  possession  to  the  vendee. 

In  the  case  of  Hench  v.  EacocJc  (1899),  21  Ind.  App. 
444,  in  referring  to  Winchester  Wagon  Works  v.  Carman, 
supra,  this  court  said:  "Under  the  authority  of  the  above 
case,  the  reservation  of  title  in  appellants  would  be  fraud- 
ulent and  void  as  to  the  purchasers  from  the  vendee  at  re- 
tail and  in  the  ordinary  course  of  business." 

In  Devlin  v.  O'Neill  (1875),  6  Daly  (N.  Y.)  305,  it  was 
held  that  a  sale  of  goods  to  be  disposed  of  by  the  vendee  at 
retail  can  not  "be  conditional,  and  that  an  attempt  to  make 
it  conditional  is  fraudulent  and  void  as  to  the  creditors  of 
the  vendee. 

Also  in  Ludden  v.  Hazen  (1860),  31  Barb.  650,  it  was 
held  that  a  conditional  sale  of  goods  to  be  resold  by  the 
vendee  at  retail  was  fraudulent  against  purchasers  and  cred- 
itors, and  that  the  form  of  the  transaction  should  be  deemed 
to  be  colorable  and  the  title  held  to  have  vested  absolutely 
in  such  vendee.  See,  also,  Griswold  v.  Sheldon  (1851),  4 
N.  T.  581;  Benjamin,  Sales  (3d  Am.  ed.),  §319,  note  c. 
Under  these  authorities  and  upon  principle  it  must  be  held 
that,  when  appellants  sold  to  Bauman  a  one-half  interest  in 
their  stock,  conferring  upon  him  the  right  to  sell  the  same  at 
retail,  the  title  thereto  vested  absolutely  in  him.  The  facts 
pleaded  and  proved  bring  this  case  within  the  provisions  of 
the  bankruptcy  act,  which  prohibits  a  preference  and  confers 
upon  a  trustee  in  bankruptcy  the  right  to  recover  for  such 
preference.  These  considerations  lead  us  to  the  conclusion 
that  the  demurrer  to  the  complaint  was  correctly  overruled. 

It  is  unnecessary  for  us  to  consider  the  questions  which 
arise  under  the  motion  for  a  new  trial  and  in  arrest  of  judg- 
ment, for  they  present,  only  in  a  different  manner, 

4.  the  question  we  have  decided  in  holding  the  com- 
plaint sufficient. 

Judgment  affirmed. 
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Britton  V.  Young  et  al. 

[No.  5,321.    Filed  June  6,  1905.    Rehearing  denied  December  5, 

1905.] 

1.  Trial. — Inatructions. — Asaatdt  and  Battery. — Conspiracy, — 
Civil, — Chravamen  of  Action, — ^Where  a  paragraph  of  complaint 
seeks  damages  for  an  assault  and  battery  resulting  from  an 
alleged  conspiracy  to  drive  plaintiff  out  of  town  and  to  break 
up  his  business,  an  instruction  that  the  gravamen  of  the  ma- 
terial part  of  such  paragraph  is  the  charge  of  conspiracy  is 
erroneous,  plaintiff  being  entitled  to  a  verdict  upon  proof  of 
the  assault  and  battery,    p.  624. 

2.  Same. — Instructions, — Invasion  of  Province  of  Jury, — Con- 
spiracy,— Civil. — Assault  and  Battery, — Failure  of  Defendants 
to  Visit  Plaintiff. — The  failure  of  defendants  to  visit  plaintiff 
after  his  injuries,  all  being  residents  of  a  small  village,  is  com- 
petent evidence  tending  to  sustain  an  action  by  plaintiff  against 
defendants  for  damages  for  an  assault  and  battery  resulting 
from  an  alleged  conspiracy  to  drive  plaintiff  from  home  and 
to  break  up  his  business,  and  an  instruction  that  such  failure 
can  not  be  thus  considered  is  erroneous  as  invading  the  province 
of  the  jury.    p.  624. 

3.  Assault  and  Battery. — Offensiveness, — Justification, — ^It  is 
no  justification  for  an  assault  and  battery  upon  plaintiff  that 
he  was  offensive  to  part  or  all  of  the  neighbors  or  citizens  of  the 
community,  the  law  furnishing  a  sufficient  redress,    p.  626. 

4.  Same. — Conspiracy. — Damages. — The  gist  of  the  civil  action 
for  an  assault  and  battery  resulting  from  a  conspiracy  is  the 
injury  done  to  the  plaintiff,  and  a  conspiracy  without  injury  to 
plaintiff  is  not  actionable,    p.  627. 

5.  Same. — Conspiracy. — Persons  Liable. — Where  plaintiff  shows 
an  assault  and  battery  resulting  from  a  conspiracy  against 
him,  he  is  entitled  to  a  judgment  against  all  of  the  conspirators 
whether  present  or  not  at  the  commission  of  such  assault  and 
battery,      p.  627. 

From  Monroe  Circuit  Court ;  Joseph  E.  Henley,  Special 
Judge. 

Action  by  Joseph  M.  Britton  against  Jacob  B.  Young 
and  others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Reversed. 

East  &  East,  for  appellant. 
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Slinkard  &  Slinkard,  for  appellees. 

RoBY,  J. — Amended  complaint  in  three  paragraphs  by 
appellant  against  appellees,  fourteen  in  number.  It  is  vari- 
ously averred  that  the  appellees  assaulted,  bruised  and  beat 
appellant  in  the  presence  of  his  family,  in  his  house,  in  the 
night-time,  with  their  fists,  switches,  clubs  and  sticks,  to  his 
damage.  It  is  averred  in  the  first  paragraph  that  such 
assault  and  battery  was  committed  in  pursuance  of  a  con- 
spiracy between  appellees  to  drive  the  appellant  out  of  town, 
and  to  prevent  him  from  continuing  his  business,  the  sale  of 
drugs  and  groceries  at  retail,  in  Newark.  The  issue  was 
made  by  a  general  denial.  The  venue  of  the  cause  was 
changed  from  Greene  to  Monroe  county,  where  a  trial  was 
had  by  jury  and  a  verdict  returned  for  the  appellees.  The 
only  error  assigned  is  in  overruling  appellant's  motion  for  a 
new  trial. 

Evidence  was  introduced  to  the  following  effect :  Appel- 
lant had  lived  in  Newark  two  years  before  the  alleged  as- 
sault, and  kept  a  retail  drug  store.  The  town  had  a  popula- 
tion of  nineteen  families,  the  larger  part  of  which  are  rep- 
resented by  appellees.  On  April  4,  1899,  between  12 
and  1  o'clock  at  night,  appellant  was  taken  from  his 
house  by  a  crowd  of  men,  and  seriously  beaten  with  clubs, 
switches  and  picket  slats.  He  and  his  family  made  a  great 
deal  of  outcry.  All  of  the  appellees  except  four  lived  in 
the  village,  and  within  hearing  of  his  cries.  No  one  except 
the  parties  engaged  in  the  beating  came  to  the  scene.  None 
of  the  appellees  or  their  families  ever  visited  appellant  after 
the  beating.  Prior  thereto  one  appellee  had  said  that  Brit- 
ton's  drug  store  would  be  "in  the  middle  kettle  of  hell;" 
that  Britton  would  be  whipped,  and  would  have  to  leave 
town ;  three  others  said  that  he  would  be  whipped  and  have 
to  leave  town.  Lights  were  burning  in  two  of  the  appellees' 
houses  a  little  before  the  whipping  commenced.  Appellees 
nearly  all  lived  within  a  few  himdred  feet  of  appellant's 
house.     The  beating  lasted  fifteen  minutes.     Wounds  were 
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cut  in  the  appellant's  flesh  from  his  shoulders  to  his  knees, 
and  the  blood  flowed  from  his  body  in  perhaps  a  hundred 
places.  Some  of  the  participants  held  his  wife  and  chil- 
dren while  others  beat  him,  demanding  that  he  leave  town, 
and  not  prosecute.  There  was  much  other  evidence  tending 
to  show  guilty  knowledge  of  the  contemplated  outrage  by  a 
number  of  the  appellees,  and  other  circumstances  tending  to 
support  the  testimony,  appellant  and  his  family  positively 
identifying  the  appellees  as  the  persons  committing  the  as- 
sault. The  appellees  denied  making  the  statements  above 
enumerated,  testified  that  they  were  not  present  at  the  whip- 
ping, and  were  in  that  respect  corroborated  by  members  of 
their  families.  This  statement  of  evidence  is  essential  to 
a  consideration  of  the  questions  presented  on  instructions. 
In  the  third  instruction  given  by  the  court  to  the  jury  at 
the  request  of  the  appellees  it  was  stated  that  the  gravamen 
of  the  first  paragraph  of  complaint  is  a  charge  of 

1.  conspiracy :    "The  first  paragraph  of  complaint  pro- 
ceeds upon  the  theory  that  the  defendants  conspired 

and  confederated  together  for  the  purpose  of  performing 
the  unlawful  acts  and  doing  the  things  alleged  therein,  and 
the  gravamen  of  the  material  part  of  that  paragraph  is  a 
charge  of  conspiracy."  This  instruction  was  erroneous. 
Proof  of  the  commission  of  the  assault  and  battery  averred 
entitled  the  appellant  to  recover.  Severinghaus  v.  Beckman 
(1892),  9  Ind.  App.  388;  Mendenhall  v.  Stewart  (1897), 
18  Ind.  App.  262;  Anderson  v.  Oskamp  (1894),  10  Ind. 
App.  166,  167. 

The  jury  were  further  given,  at  the  request  of  the  appel- 
lees, the  following  instructions:     ^'(10)    In  this  case  the 
fact,  if  it  be  a  fact,  that  the  defendants  disliked  the 

2.  plaintiff  and  his  family,  and  for  that  reason  did 
not  visit  him  after  he  was  whipped,  but  remained 

away,  can  not  be  considered  by  you  in  this  case,  unless  you 
find  by  a  preponderance  of  the  evidence  that  the  defend- 
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ants  did  the  acts  and  things  charged  in  the  complaint,  for 
the  good  reason  that  unless  they  did  the  unlawful  acts 
charged,  the  motive  which  kept  them  away  would  not  be 
unlawful,  no  matter  how  much  they  disliked  the  plaintiff 
and  his  family."  The  appellant  had  a  right  to  have  all 
relevant  evidence,  including  circumstantial,  submitted  to 
the  jury  and  considered  and  weighed  by  it  in  connection 
with  the  issue  as  to  the  appellees'  participation  in  the  as- 
sault and  battery.  By  this  instruction  the  consideration  of 
a  relevant  circumstance  was  withdrawn  from  the  jury,  and 
they  instructed  to  consider  it  only  in  event  that  the  main 
fact  was  established  by  a  preponderance  of  the  evidence, 
thereby  depriving  appellant  of  the  benefit  of  a  pertinent 
fact.  This  instruction  was  emphasized  by  the  ninth  in- 
struction given  at  appellees'  request. 

A  portion  of  the  sixth  instruction  given  at  appellees'  re- 
quest was  as  follows:  "Each  and  every  citizen  has  a  right 
under  our  laws  to  the  enjoyment  of  life  and  pursuit  of  hap- 
piness, and  under  these  guarantees  each  citizen  may  choose 
his  associates  and  those  with  whom  he  desires  to  visit,  and 
this  he  may  do  with  or  without  cause."  The  same  state- 
ment is  in  substance  contained  in  the  seventh  and  eighth 
instructions  of  the  series,  and  appellees  support  them  upon 
the  theory  that  the  court  did  not  thereby  tell  the  jury  that 
the  facts  enumerated  could  not  be  considered  by  it,  but 
only  that  in  the  absence  of  proof  of  the  commission  of  the 
assault  and  battery  charged  such  actions  would  be  blame- 
less. The  import  of  the  instructions,  however,  was  to  with- 
draw relevant  facts  from  consideration,  and  they  should  not 
have  been  given.  Whether  an  act  of  omission  of  the  sort 
referred  to  was  or  was  not  blameless  is  not  a  question  of 
law,  but  a  question  of  fact  to  be  determined  by  the  jurors, 
and  depending  to  some  extent  upon  the  dictates  of  human- 
ity and  grade  of  civilization  existent. 


Vol.  36 — iO 
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The  personal  character  and  conduct  of  the  appellant 
seems  to  have  been  distasteful  to  the  majority  of  the  mem- 
bers of  the  community  where  he  lived.  The  assump- 
3.  tion  of  power  to  regulate  individual  conduct  through 
the  medium  of  clubs,  whips  and  picket  slats  is  a  very 
dangerous  assumption.  It  might  be  difficult  even  in  the 
town  of  Newark  to  stop  at  just  the  place  to  please  all  of 
the  nineteen  families,  and  he  would  be  a  very  bold  man  who 
should  venture  to  join  the  community,  taking  chances  of 
popular  disapproval,  based  upon  facts  beyond  his  control, 
and  emphasized  by  penalties  so  arbitrary  and  severe.  The 
law  furnishes  a  standard  of  conduct  and  ample  remedy  for 
lawlessness.  In  its  enforcement  against  all,  in  its  observ- 
ance by  all,  lies  the  safety  and  happiness  of  all. 

Judgment  reversed,  cause  remanded  with  instructions  to 
sustain  the  motion  for  a  new  trial  and  for  further  consistent 
proceedings. 

On  Petition  for  Rehearing. 

RoBY,  C.  J. — In  support  of  this  petition,. appellees'  coun- 
sel have  presented  earnest  and  extended  argument.  They 
state  many  facts  relative  to  the  beginning  and  progress  of 
the  cause,  which,  although  aside  from  the  record  are  in- 
teresting and  novel,  in  view  of  them  it  would  seem  that  ap- 
pellees might  safely  have  permitted  the  jury  to  determine 
what  weight,  if  any,  should  be  attached  to  the  fact  that  the 
defendants  did  not  visit  appellant  after  he  was  whipped. 
The  individual  members  of  that  body  were  undoubtedly 
competent  to  determine  that  question  of  fact.  We  still 
think  that  by  the  tenth  instruction  heretofore  set  out  the 
court  withdrew  it  from  such  consideration. 

It  is  alleged  in  the  first  paragraph  of  complaint  that  the 
defendants  conspired  and  combined  to  drive  the  plaintiff 
out  of  business,  out  of  the  community,  and  to  wrong  and 
injure  him  by  assaulting  and  beating  him,  all  of  which  ob- 
jects are  averred  to  have  been  in  some  degree  accomplished. 
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Counsel  say:  "On  the  question  of  shutting  off  his  trade, 
inducing  others  not  to  trade  with,  him,  preventing  him  from 
buying  from  wholesale  houses,  and  all  such  other  nonsense, 
there  was  an  absolute  failure  of  proof."  That  there  was 
evidence  tending  to  establish  an  unlawful  beating  is  suf- 
ficiently shown  by  the  opinion  heretofore  filed.  Counsel, 
however,  argue  that  "The  gravamen  of  this  paragraph  is 
an  unlawful  conspiracy,"  and  that  this  court  is  not  justified 
"in  changing  the  theory  of  the  trial  of  the  cause  in  the 
court  below,"  and  that  "A  conspiracy  to  commit  an  unlawful 
act  by  three  or  more  persons,  in  the  night-time,  is  a  felony." 
The  crime  of  conspiracy,  both  at  common  law  and  by 
statute,  does  not  depend  upon  overt  acts  in  pursuance 
thereof,  but  "the  combination  or  confederacy,  which 

4.  in  criminal  conspiracy  is  said  to  be  the  'gist  of  the 
offense,'  wholly  lacks  the    quality   of    an    essential 

requisite  in  the  civil  injury."  6  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  872.  "The  gist  of  a  civil  action  for  damages  is 
simply  the  injury  done  to  the  plaintiff.  Therefore,  a  con- 
spiracy alone  is  never  sufficient  to*  support  an  action  for 
damages.  Something  pursuant  to  the  conspiracy  must  be 
done  from  which  legal  damage  and  injury  has  proximately 
resulted  to  the  plaintiff."  6  Am.  and  Eng.  Ency.  Law 
(2d  ed.),  873. 

If  the  plaintiff  was  assaulted  and  beaten  in  pursuance 

of  a  conspiracy  among  all  the  defendants  he  might  recover 

judgment  against  them  all,  although  the  actual  beat- 

5.  ing  was  done  by  a  part  of  them  only;  but,  in  any 
event,  he  would  be  entitled    to    judgment    against 

those  who  participated  therein.  §577  Burns  1901,  §568 
R.  S.  1881. 

The  third  instruction  was  evidently  requested  and  given 
without  recalling  the  distinction  between  civil  and  criminal 
conspiracy. 

The  petition  for  rehearing  is  overruled. 
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MoApee  V.  Bending. 

[No.  5,395.    Filed  December  5,  1905.] 

1.  Appeal  and  Error. — Failure  of  Appellee  to  File  Brief. — 
Appellate  Court  Rules. — The  reversal  of  a  cause  for  the  failure 
of  appellee  to  file  a  brief  is  discretionary  with  the  court,    p.  629. 

2.  Pleading. — Answer. — Demurrer  to,  Testa  Complaint. — Excep- 
tion.— A  demurrer  for  want  of  facts  to  an  answer  tests  the 
sufficiency  of  the  complaint,  and  an  exception  to  such  ruling 
saves  the  question,    p.  630. 

3.  Appeal  and  Error. — Assignment  to  Determine  Sufficiency  of 
Complaint  on  Demurrer  to  Answer. — Where  defendant  on  ap- 
peal desires  to  question  the  sufficiency  of  the  complaint  on  a 
demurrer  for  want  of  facts  to  an  answer,  he  must  assign  as 
error  the  action  of  the  court  in  refusing  to  carry  such  demurrer 
back  and  sustain  same  to  the  complaint,    p.  630. 

4.  Pi^ading. — Complaint. — Contracts. — Breach. — ^Where  a  con- 
tract is  for  the  payment  of  money  only  and  its  breach  gives  rise 
to  an  action,  the  complaint  must  aver  the  nonpayment  of  the 
money  or  facts  from  which  nonpayment  may  be  fairly  inferred, 
p.  631. 

6.  Same. — Complaint. — Contracts. — Sales  of  Real  Estate. — Coro- 
missions. — A  complaint  for  damages  for  the  breach  of  a  written 
contract  to  pay  commissions  for  the  sale  of  real  estate  needs  no 
averment  that  such  damages  are  due  and  unpaid,    p.  632. 

6.  Same. — An,swer. — Contracts, — Fraud. — To  a  complaint  for 
damages  for  defendant's  breach  of  his  written  contract  for  the 
sale  of  real  estate,  an  answer  that  the  plaintiff  broker  fraudu- 
lently secured  his  uncle  to  pretend  to  buy  said  land,  and  that  de- 
fendant fixed  the  time  and  place  for  completing  the  transaction, 
but  that  plaintiff  did  not  comply,  and  that  at  no  time  did  such 
uncle  desire  to  buy  same  but  fraudulently  claimed  the  descrip- 
tion furnished  was  defective,  and  wholly  failed  to  take  such 
land,  states  a  good  defense,    p.  632. 

7.  Same. — Fraud. — Facts. — The  facts  must  be  set  forth  in  a 
pleading  founded  upon  fraud,    p.  634. 

8.  Principal  and  Agent. — Broker's  Duty  to  Inform  PrincipaL 
— Compensation. — A  broker  forfeits  his  right  to  compensation 
from  his  principal  by  concealing  any  fact  advantageous  to  his 
principal,  whether  such  concealment  results  in  loss  or  not. 
p.  634. 

9.  Pleading.  —  Answer. — Demurrer. — Evidence. — When  Consid- 
ered.— Appeal  and  Error. — The  Appellate  Court  will  not  con- 
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aider  the  evidence  in  determining  the  sufficiency  of  a  paragraph 
of  answer,  except  to  see  whether  the  evidence  admissible  under 
such  paragraph  is  admissible  under  some  other  paragraph, 
p.  635. 

10.  Judgment.  —  Motion  in  Arrest.— Intendments, — ^Where  the 
complaint  alleged  that  plaintiff  offered  defendant  a  check  "in 
all  things  in  accordance  with  the  request  of  the  defendant/'  a 
motion  in  arrest  of  judgment  on  the  ground  that  such  complaint 
failed  to  show  that  the  check  was  one  on  which  defendant  could 
get  the  money  should  be  overruled,  since  all  intendments  are 
taken  in  favor  of  the  complaint,    p.  635. 

11.  Appeal  and  Error. — New  Trial. — Decisions. — The  Appellate 
Court  will  not  decide  questions  not  likely  to  arise  again,  a  new 
trial  having  been  ordered  for  other  reasons,    p.  635. 

From  White  Circuit  Court;  Truman  F.  Palmer,  Judge. 

Action  by  J.  Frank  Bending  against  John  R.  McAfee. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Hanly  &  Wood  and  Reynolds,  Sills  &  Reynolds,  iar  ap- 
pellant. 

Myers,  J. — Appellee  has  not  favored  ns  with  any  state- 
ment in  defense  of  the  record  in  this  cause.     But  in  view 
of  the  rule  announced  in  Hanrahan  v.   Knicker- 
1.     hocker  (1905),  35  Ind.  App.  138,  which  we  again 
affirm,  the  questions  presented  will  be  considered 
upon  their  merits. 

This  is  an  action  by  appellee  against  appellant  to  recover 
a  commission  for  services  rendered  appellant  in  procuring 
a  purchaser  for  certain  real  estate.  From  a  judgment  ren- 
dered in  the  White  Circuit  Court,  in  favor  of  appellee,  ap- 
pellant appeals  to  this  court,  and  assigns  various  grounds 
for  a  reversal. 

This  action  rests  upon  a  written  contract  as  follows :  "I, 
John  R.  McAfee,  of  the  county  of  Tippecanoe,  in  the  State 
of  Indiana,  have  this  day  contracted  with  and  employed 
Frank  Bending,  of  the  same  county  and  State  aforesaid,  as 
my  agent,  for  me  and  in  my  name,  to  sell  a  certain  tract  of 
land  situated  in  the  state  of  Mississippi,  in  Yazoo  county, 
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supposed  to  contain  about  3,720  acres.  Said  Bending  is 
authorized  by  me  to  sell  said  property  for  the  sum  of 
$12,150  cash.  And  he  is  to  have  for  his  services,  as  com- 
mission for  the  selling  of  said  land,  all  sums  over  said  sum 
of  $12,150.  And  when  he  finds  a  purchaser  for  said  land 
that  will  pay  me  said  sum  of  money  I  agree  to  make  a  good 
and  clear  title  to  said  land,  or  whenever  said  Bending  ten- 
ders to  me,  or  deposits  for  me,  said  sum  of  $12,150  in  the 
Merchants  National  Bank  at  the  city  of  LaFayette,  then  I 
agree  to  make  a  good  and  sufficient  warranty  deed  to  said 
Bending,  or  whoever  he  may  direct.  Dated  this  26th  day 
of  September,  1902.     John  R.  McAfee." 

To  appellee's  complaint,  appellant  filed  an  answer  con- 
sisting of  the  general  denial  and  two  affirmative  paragraphs. 
A  demurrer  was  sustained  to  the  third  paragraph,  which 
appellant  insists  should  have  been  carried  back  and  sus- 
tained to  the  complaint. 

In  the  court  below  the  complaint  was  not  tested  by  a  de- 
murrer, except  by  a  ruling  of  the  court  in  sustaining  a  de- 
murrer to  the  third   paragraph  of  answer.     It  is 

2.  a  rule  of  pleading  that  a  demurrer,  for  want  of  facts, 
to  an  answer,  will  search  the  record  and  test  the 

sufficiency  of  the  complaint  to  state  a  cause  of  action. 
Gould  V.  Steyer  (1S81),  75  Ind.  50.  And  the  exception 
saved  to  the  court's  ruling  on  sucli  demurrer  presents  the 
question  {Raymond  v.  Saucer  [1882],  84  Ind.  3;  Alkire  v. 
Alkire  [1893],  134  Ind.  350)  when  urged  in  an  appellate 
court  upon  a  proper  assignment  of  error.     There 

3.  is  no  assignment  in  the  record  based  upon  the  action 
of  the  court  in  not  carrying  the  demurrer  back  to 

the  complaint,  and  therefore  appellant's  contention  in  this 
particular  will  not  be  considered.  Lux,  etc..  Stone  Co.  v. 
Donaldson  (1904),  162  Ind.  481;  Hunter  v.  Fitzmaurice 
(1885),  102  Ind.  449;  Peters  v.  Banta  (1889),  120  Ind. 
416,  ^24:)  Baldwin  v.  Sutton  (1897),  148  Ind.  591. 
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Appellant  insists  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It  is  not  contended 
that  the  complaint  does  not  show  a  full  performance 
4.  of  all  the  conditions  in  the  contract  by  appellee  to 
be  performed,  but  its  insufficiency  is  pressed  upon 
the  ground  that  it  does  not  aver  a  breach.  The  complaint 
contains  the  following  allegations:  "That  said  Bean  pre- 
sented said  check  to  defendant  on  said  day,  and  requested 
the  conveyance  of  said  real  estate  to  him,  as  the  purchaser 
thereof;  that  a  scrivener  was  present  to  draw  the  deed  and 
to  take  the  acknowledgment  of  the.  grantors  thereto ;  that 
defendant  delayed  the  execution  of  said  deed  on  said  day, 
and  afterwards  refused  to  make  said  conveyance,  though 
many  times  requested  by  plaintiff  so  to  do ;  that  the  plain- 
tiff and  said  Bean  made  other  and  subsequent  trips  to  the 
home  of  said  defendant  for  the  purpose  of  procuring  the 
conveyance  of  said  real  estate  to  said  Bean,  all  of  which  de- 
fendant refused  to  do ;  that  said  Bean  has  stood  ready  at  all 
times  and  willing  to  pay  the  cash  for  said  real  estate  in  the 
amount  herein  above  named,  and  is  now  ready  and  willing 
so  to  do ;  that  by  the  failure  of  the  defendant  to  keep,  per- 
form and  honestly  and  faithfully  carry  out  his  said  contract 
and  agreement,  and  in  his  failure  to  execute  to  said  Bean 
a  deed  of  conveyance  for  the  real  estate  referred  to  and  des- 
ignated in  said  contract,  and  by  his  refusal  so  to  do,  plain- 
tiff was  deprived  of  his  commission  as  such  servant  and 
.agent,  as  by  the  terms  of  said  contract  provided,  in  the  sum 
of  $2,850,  and  to  his  damage  in  the  sum  of  $2,850."  If 
the  contract  in  suit  is  one  for  the  payment  of  money  only, 
and  its  breach  gives  the  right  to  maintain  the  action,  then 
the  complaint  should  aver  the  nonpayment  of  the  money  de- 
manded, or  facts  from  which  its  nonpajTuent  can  be  fairly 
inferred.  Wheeler  &  Wilson  Mfg,  Co.  v.  Worrall  (1881), 
80  Ind.  297;  Brickey  v.  Irwin  (1890),  122  Ind.  51;  Stan- 
ton V.  KenricJc  (1893),  135  Ind.  382,  390;  Baldwin  v. 
Boyce  (1898),  152  Ind.  46. 
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But,  where  the  contract  stipulates  for  the  doing  of  some- 
thing more  than  the  mere  payment  of  money,  the  averment 
of  failure  and  refusal  to  do  that  which  the  contract 

5.  stipulates  to  be  done,  and  that  the  plaintiff  has  there- 
by sustained  damages,  is  suflBcient,  without  the  aver- 
ment that  the  damages  are  due  and  unpaid.  Catterlin  v. 
Armstrong  (1885),  101  Ind.  258;  Harman  v.  Moore 
(1889),  112  Ind.  221;  Vice  v.  Brown  (1899),  22  Ind.  App. 
345;  Riley  v.  Walker  (1893),  6  Ind.  App.  622.  The  com- 
plaint in  the  case  at  bar  is  controlled  by  the  latter  class  of 
cases,  and  after  verdict  is  sufficient  to  withstand  the  criti- 
cism urged  against  it.  Bedford  Belt  B.  Co.  v.  Brown 
(1895),  142  Ind.  659;  Efroymson  v.  Smith  (1902),  29 
Ind.  App.  451 ;  Cleveland,  etc,  B.  Co.  v.  Baker  (1900),  24 
Ind.  App.  152. 

Appellant  insists  that  "the  court  erred  in  sustaining  the 

demurrer  of  the  appellee  to  the  third  paragraph  of  the 

answer."     This  answer    in    substance    avers    that 

6.  Joseph  Bean,  an  uncle  of  appellee,  after  the  execu- 
tion of  the  contract  in  suit,  was  by  appellee  presented 

to  appellant  as  a  proposed  purchaser  of  the  real  estate  men- 
tioned in  the  contract  at  the  price  of  $15,000 ;  that  appellee 
and  his  uncle  "entered  into  a  collusion"  whereby  the  uncle 
was  to  pretend  to  appellant  that  he  was  ready  and  willing 
to  purchase  the  land  and  pay  for  the  same  in  cash;  that 
appellant,  under  the  belief  that  the  proposed  purchaser 
was  acting  in  good  faith,  fixed  a  day  and  place  (his  home) 
when  and  where  the  deed  was  to  be  made ;  that  at  the  place 
and  upon  the  day  so  fixed  all  the  parties  in  interest  were 
present,  as  also  a  scrivener  employed  by  appellant  to  prepare 
the  deed;  that  appellant  was  then  and  there  prepared  to 
furnish  a  perfect  and  complete  description  of  all  of  said 
lands;  that  appellee  and  his  uncle,  on  learning  that  appel- 
lant was  ready  and  willing  to  carry  out  his  part  of  the  con- 
tract, for  the  purpose  of  causing  delay,  amongst  other  things, 
questioned  the  correctness  of  the  description  proposed  to  be 
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inserted  in  the  deed,  and  asked  that  execution  of  the  deed 
be  postponed  until  other  papers  containing  a  more  perfect 
description  could  be  found ;  that  it  was  finally  agreed  that 
the  execution  of  the  deed  be  delayed  until  the  following 
Monday,  Sunday  only  intervening;  that  on  the  next  day — 
Sunday — appellee  and  his  uncle  went  to  the  home  of  appel- 
lant and  informed  him  that  it  would  be  unnecessary  to  have 
the  meeting  on  Monday,  for  the  reason  that  the  proposed 
purchaser  would  not  take  the  lands  until  he  had  an  oppor- 
tunity of  inspecting  the  same  again,  and  that  they  would 
inform  the  scrivener  of  such  determination;  that  they  did 
not  so  inform  the  scrivener;  that  they  did  not  return  to 
appellant's  home  on  Monday,  as  on  Saturday  before  they 
agreed  to  do;  that  said  pretended  purchaser  did  not  there- 
after go,  and  never  intended  to  go,  and  inspect  the  lands 
mentioned  in  said  contract ;  that  pursuant  to  the  agreement 
on  Saturday  said  scrivener  did  return  to  appellant's  home 
to  prepare  and  draw  the  deed  of  conveyance;  that  appel- 
lant then  and  there  had  the  papers,  suggested  by  appellee 
and  his  said  uncle,  from  which  to  get  a  correct  description, 
and  was  then  and  there  prepared  to  carry  out,  and  expected 
to  carry  out  in  good  faith,  all  of  the  terms  of  his  contract 
entered  into  with  appellee;  that  appellant  for  more  than 
sixty  days  after  said  Sunday  never  saw  or  heard  of  said 
pretended  purchaser,  and  not  until  after  he  had  sold  the 
land  to  another  and  different  person,  and  not  until  after  he 
had  notified  appellee  that  he  had  sold  the  lands  to  another 
and  different  person;  that,  soon  after  he'  had  so  notified 
appellee,  appellee  and  his  uncle  came  to  the  home  of  appel- 
lant and  informed  him  that  they  were  then  ready  to  carry 
out  said  written  contract,  and  were  ready  to  take  the  lands 
at  the  price  before  agreed  upon ;  that  at  no  time  after  said 
Saturday  until  after  the  sale  of  the  lands  by  appellant  to 
another  person  did  said  pretended  purchaser  ever  signify 
his  readiness  to  take  the  land;  that  said  Bean  at  no  time 
ever  intended  in  good  faith  to  purchase  the  land ;  that  all 
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of  the  pretenses  of  appellee  and  said  Bean  aforementioned 
were  false  and  fraudulent,  and  were  made  with  the  intention 
and  purpose  of  cheating  and  defrauding  appellant. 

It  is  well  settled  that  when  fraud  is  the  basis  of  an  action 

or  a  ground  of  defense,  it  must  be  shown  by  special  plea 

containing  facts  directly  averred,  constituting  fraud, 

7.  before  evidence  will  be  admitted  tending  to  prove 
the  ultimate  fact.     Wilson  v.  Town  of  Monticello 

(1882),  85  Ind.  10;  Jackson  v.  Myers  (1889),  120  Ind. 
504,  509;  Stroup  v.  Stroup  (1895),  140  Ind.  179,  27  L. 
R.  A.  523;  Norris  v.  Scott  (1892),  6  Ind.  App.  18;  Cum- 
mings  v.  Boyd  (1877),  83  Pa.  St.  372.  The  allegations 
of  this  answer  show  a  cunningly  devised  plan  on  the  part  of 
appellee  to  fasten  a  liability  on  appellant  for  a  commission 
by  a  feigned  performance  of  his  part  of  the  contract.  Good 
faith  is  one  of  the  highest  elements  in  a  transaction,  and 
the  law  will  not  permit  a  party  to  profit  through  a  violation 
of  the  plain  rules  of  common  honesty  by  a  scheme  or  trick 
practiced  upon  those  who  are  thereby  deceived  to  their  dam- 
age, or  would  be  damaged  by  the  enforcement  of  the  undue 
advantage  thus  obtained.  By  this  answer  appellee's  good- 
faith  performance  of  the  contract  was  in  issue,  and,  as 
fraud  may  arise  "from  facts  or  circumstances  which  tend 
to  show  bad  faith,''  any  evidence  tending  to  show  such  facts, 
whether  practiced  by  himself  or  in  collusion  with  another, 
was  admissible  to  show  a  fictitious  proffer  of  performance. 
If  the  alleged  acts  of  appellee  and  his  uncle  were  fictitiously 
designed,  they  amoimted  to  nothing  more  than  a  mock  per- 
formance of  the  contract  on  appellee's  part,  and  a  fraud  of 
the  most  dangerous  and  deceptive  character.  Bad  faith  on 
the  part  of  a  broker  toward  his  principal,  or  the  con- 

8.  cealment  of  any  fact  w^hich  would  be  to  the  advantage 
of  his  principal,  whether  such  bad  faith  or  conceal- 
ment results  to  the  injury  of  his  principal  or  not,  amounts 
to  a  fraud  which  will  defeat  the  broker's  right  to  commis- 
sion.    Mullen  V.  Bower  (1899),  22  Ind.  App.  294. 
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This  court  will  not  look  to  the  evidence  in  the  record  in 
passing  on  a  demurrer  to  such  an  answer,  the  inquiry  being 

limited  to  the  question,  could  the  evidence  tending 
9.     to  support  the  answer  have  been  properly  admitted 

under  some  other  paragraph  ?  If  so,  the  ruling  was 
harmless;  if  not,  it  was  injurious.  Rush  v.  Thompson 
(1887),  112  Ind.  158,  163,  and  cases  cited;  Barnard  v. 
Sherley  (1893),  135  Ind.  547,  569,  24  L.  R.  A.  568,  41 
Am.  St.  454.  The  answer  in  question  contains  facts  suffi- 
ciently averred  to  constitute  a  defense  to  the  action,  and 
evidence  tending  to  prove  such  facts  was  not  admissible 
under  either  of  the  other  paragraphs,  and  the  demurrer 
should  have  been  overruled. 

Appellant  insists  that  the  court  erred  in  overruling  his 
motion  in  arrest  of  judgment.     This  motion  is  based  upon 

the  failure  of  the  complaint  to  state  facts  sufficient 

10.  to  constitute  a  cause  of  action.    The  complaint,  after 
verdict,  is  entitled  to  all  intendments  in  aid  of  a  fact 

defectively  or  imperfectly  averred  {Reed  v.  Browning 
[1892],  130  Ind.  575)  ;  and  while  it  is  not  directly  averred 
in  the  complaint  that  the  check  mentioned  therein  as  pay- 
able to  the  order  of  Bean  was  ever  by  him  indorsed,  or  in 
such  form,  even  if  delivered  to  appellant,  as  to  enable  him 
to  draw  the  money  thereon,  or  an  excuse  averred  for  not 
indorsing  it,  yet  it  is  averred  that  the  check  was  "in  all 
things  in  accordance  with  the  request  of  the  defendant." 
Therefore  after  verdict  this  defect  was  not  such  as  would 
warrant  the  court  in  sustaining  a  motion  in  arrest.  Bayless 
V.  Jones  (1894),  10  Ind.  App.  102,  and  cases  cited;  Ohio, 
etc,  R,  Co.  V.  Smith  (1892),  5  Ind.  App.  560. 

The  overruling  of  appellant's  motion  for'  a  new  trial  is 

assigned  as  error.     Under  this  alleged  error,  consisting  in 

giving   and   refusing   certain   instructions,    and    in 

11.  rejecting    and    admitting   certain   testimony,    it   is 
insisted  that  the  verdict  is  not  sustained  by  sufficient 

evidence.    The  submission  of  the  issue  tendered  to  the  jury 
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by  the  third  paragraph  of  answer  upon  a  retrial  will  render, 
in  all  probability,  a  discussion  of  the  questions  presented 
by  this  assignment  unnecessary,  and  for  this  reasoii  we  will 
not  extend  this  opinion  by  deciding  these  questions. 

Judgment  reversed,  and  the  trial  court  directed  to  over- 
rule the  demurrer  to  the  third  paragraph  of  answer. 


McCrum  v.  MoCrum  et  al. 

[No.  5,470.     Filed  December  6,  1905.] 

1.  Tenancy  in  Common. — Exclusion  of  Cotenant. — Rents  and 
Profits, — Division  of. — A  cotenant  occupying  lands  held  by  hi:r: 
and  others  as  tenants  in  common  is  not  liable  for  rents  or  for 
the  use  and  occupation  of  such  lands  unless  he  receives  rents 
from  a  third  party  or  excludes  his  cotenants  from  possession, 
p.  638. 

2.  Same. — Exclusion  of  Cotenant. — Evidence. — Exclusion  of  a 
cotenant  may  be  shown  by  such  acts  as  constructively  amount 
to  a  denial  of  such  cotenant 's  right  to  possession,    p.  638. 

3.  Evidence. — Principal  and  Agent. — Attorney  and  Client. — 
Authority. — In  an  action  by  cotenants  against  a  cotenant  for 
rent,  evidence  by  such  cotenants'  attorney  that  they  had  in- 
structed him  to  make  a  demand  upon  such  cotenant  for  posses- 
sion of  such  land  is  not  hearsay  and  is  admissible  before  or 
after  proof  of  a  demand  made  by  such  attorney,    p.  639. 

4.  Same. — Compromise  and  Settlement. — Limits  of  Rule. — ^The 
rule  that  evidence  of  an  attempted  compromise  is  not  admis- 
sible is  limited  to  the  action  on  trial,  declarations  in  the  com- 
promise of  another  suit  being  competent  if  otherwise  admis- 
sible,   p.  639. 

5.  Tenancy  in  Common.  —  Exclusion  of  Cotenant.  —  Rental 
Value. — A  complaint  by  ousted  cotenants  against  a  cotenant  in 
possession  for  rent  of  the  lands  held  as  tenants  in  common, 
alleging  that  such  cotenant  excluded  them  from  possession  and 
appropriated  the  crops  and  the  land,  admits  evidence  of  the 
rental  value  of  such  land.    p.  639. 

6.  Same. — Exclusion  of  Cotenant. — Value  of  Crops. — Negligence 
of  Occupying  Tenant. — The  occupying  cotenant  is  only  liable  to 
account  to  the  ousted  cotenants  for  their*  shares  of  the  crops 
unless  his  negligence  or  wilful  misconduct  has  contributed  to 
the  injury  or  destruction  of  such  crops,    p.  639. 
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From  Huntington  Circuit  Court;  A.  H.  Plummer, 
Special  Judge. 

Action  by  Robert  C.  McCrum  and  another  against 
Thomas  H.  McCrum.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Lesh  £  Lesh,  for  appellant. 

C  TF.  Wathins  and  Branyan  &  Feightner,  for  appell^ees. 

Robinson,  J. — Action  by  appellees  for  rent  of  land 
owned  by  all  the  parties  as  tenants  in  common.  Trial  by 
jury  and  verdict  and  judgment  in  appellees'  favor. 

The  complaint  avers  that  prior  to  September,  1903,  the 
appellant  and  appellees  and  another  were  owners  as 
tenants  in  conmion  of  certain  lands,  and  that  appellees  were 
entitled  to  one-third  of  all  crops  raised  and  all  pasture  on 
the  land;  that  appellant  had  sole  and  exclusive  posses- 
sion of  the  land  during  the  years  1902  and  1903  and  ex- 
cluded appellees  therefrom  until  partition  of  the  land  in 
September,  1903 ;  that  during  that  time  appellant  took  and 
appropriated  to  his  own  use  the  corn  for  the  year  1902,  and 
wheat,  oats  and  hay  for  the  year  1903,  and  that  he  took  and 
appropriated  to  his  own  use  all  the  pasture  for  the  years 
1902  and  1903 ;  that  appellees'  shares  of  all  such  crops  and 
pasture  were  and  are  reasonably  worth  $500 ;  that  demand 
was  made  and  refused.  With  the  general  verdict  the  jury 
returned  answers  to  interrogatories  in  substance  as  follows : 
Appellees  owTied  a  life  estate  in  an  undivided  one-third  of 
the  land,  and  appellant  owned  one-third  in  fee.  Appellees 
offered  and  made  effort  to  enter  into  possession  of  the  land 
during  the  time  in  question,  and  such  efforts  were  made 
when  $720  per  year  was  offered  appellant  by  appellees  as 
rental,  and  also  by  constant  demand  for  partition  of  the 
land.  Appellant  excluded  appellees  from  possession  and 
occupancy  of  the  land  at  the  time  appellant  was  offered  the 
rental,  and  thereafter,  by  occupying  the  land. 
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It  is  a  settled  rule  of  law  that  one  tenant  m  common  is 

not  required  to  pay  rent,  or  for  the  use  and  occupation  of 

the  premises,  while  he  remains  in  possession,  unless 

1.  he  excludes  his  cotenant;  but  if  he  receives  rent 
from  a  third  person  he  must  account  for  it     The 

basis  for  this  rule  is  that  each  tenant  is  entitled  to  the  occu- 
pation of  the  premises,  and  the  possession  of  one  tenant  in 
common  is  constructively  the  possession  of  all,  the  posses- 
sion of  one  being  deemed  to  be  for  the  benefit  of  himself 
and  his  cotenants.  Crane  v.  Waggoner  (1866),  27  Ind. 
52,  89  Am.  Dec.  493;  Uicmphries  v.  Davis  (1885),  100 
Ind.  369,  and  cases  cited. 

At  appellant's  request  the  court  properly  told  the  jury 
that  where  one  tenant  in  common  possesses  the  entire  prem- 
ises without  any  agreement  with  his  cotenants  as  to  his  pos- 
session, or  any  demand  on  their  part  to  enjoy  the  premises 
with  him,  the  tenant  in  possession  is  not  bound  to  account 
to  the  others  for  use  and  occupation. 

But  there  is  evidence  in  the  record  from  which  the  jury 

could  fairly  conclude  that  there  was  a  demand  by  appellees 

to  enjoy  the  premises  with  appellant,  which  was  re- 

2.  fused,  and  that  appellant  excluded  appellees  from 
the  possession  or  occupancy  of  the  land.  The  exclu- 
sion from  the  premises  may  be  shown  by  such  acts  as  con- 
structively amount  to  a  denial  of  the  cotenants'  right  to 
possession.  In  Manchester  v.  Doddridge  (1852),  3  Ind. 
360,  the  same  rule  is  applied  to  copartners  and  tenants 
in  common,  and  the  rule  is  approved  that,  "to  disseize  his 
companions  there  must  be  an  actual  ouster,  or  there  must 
be  such  acts  as  are  constructively  equivalent  to  an  ouster; 
as  the  denial  of  right  to  the  rent  of  any  part,  or  the  pos- 
session of  any  part,  of  the  land,  or  an  exclusive  possession 
for  a  long  time,  so  as  to  afford  the  presumption  of  a  dis- 
seizin."   Jenkins  v.  Dalton  (1866),  27  Ind.  78. 

A  witness,  an  attorney,  was  asked  whether  he  was  in- 
structed by  his  clients   (appellees)   to  make  any  demand 
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upon  appellant  for  possession  of  the  land.     Objec- 

3.  tion  was  made  that  any  instructions  or  conversations 
had  between  appellee  and  his  attorneys  in  the  ab- 
sence of  appellant  could  not  be  binding  on  him,  that  it 
would  be  hearsay,  and  was  leading  and  suggestive.  The 
objections  are  not  tenable.  The  witness  was  not  asked  to 
give  any  conversation  he  had  with  his  client.  The  witness 
subsequently  testified  that  he  did  make  a  demand,  and  it 
was  competent,  before  or  after  such  testimony,  to  show  for 
whom  he  made  it  and  his  authority  for  doing  so. 

Objection  was  also  made  to  testimony  of  this .  witness 

as  to  a  conversation  between  him  and  appellant,  on  the 

ground   that  what  was   said  was   for   the   purpose 

4.  of  compromising  a  suit  then  pending.     But  it  ap- 
pears that  the  conversation  was  concerning  a  suit 

that  had  been  brought  and  tried  before  the  present  action 
was  brought.  The  conversation,  so  far  as  the  subject  of 
compromise  was  concerned,  was  not  concerning  the  subject- 
matter  of  the  present  action. 

Under  the  averments  of  the  complaint  evidence  of  the 

rental  value  of  the  land  wns  competent.     It  is  averred  that 

appellant   appropriated   to  his   own  use   the  crops 

5.  and  pasture  land.     Upon  the  question  of  damages 
the  court,  at  appellant's  request,  instructed  the  jury 

that  appellant  would  not  be  chargeable  with,  or  required 
to  account  for,  what  the  rental  values  might  have  been,  or 
would  have  been  had  the  farm  been  placed  in  good  condition 
for  farming  and  had  been  well  cultivated  by  appellant,  but 
that  appellees  could  only  recover  their  just  share  of  the 
rents  and  profits  actually  received.  The  court  also  properly 
told  the  jury,  and  there  was  evidence  authorizing 

6.  the  instruction,  that,  as  a  general  rule,  a  cotenant 
is  only  bound  to  account  for  the  share  of  the  crops 

actually  harvested  by  him;  but  if  the  cotenant  carelessly, 
negligently  or  intentionally  allowed  his  stock  to  eat  up  the 
crops,  then  the  jury  might  consider  what  the  fair  value  of 
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such  crops  would  be  had  they  not  been  intentionally  or  neg- 
ligently destroyed  by  his  own  acts.  The  twelfth  instruction 
requested  by  appellant  was  properly  refused  for  the  reason 
that  it  does  not  negative  the  fact  that  the  loss  of  the  crops 
may  have  resulted  wholly  through  appellant's  fault 

Upon  some  matters  the  evidence  is  directly  conflicting, 
but  upon  the  material  facts  necessary  to  a  recovery  there  is 
some  evidence.  The  record  does  not  disclose  any  error 
prejudicial  to  the  rights  of  appellant 

Judgment  affirmed. 


Arthur  Jordan  Company  v.  Catloe. 

[No.  5,486.     Filed  December  7,  1905.] 

1.  Words  and  Phrases. — "Net  Profits" — ^The  "net  profits"  of  a 
business  is  what  remains  after  the  expenses  thereof  have  been 
deducted  from  its  receipts,    p.  646. 

2.  Contracts. — Construction, — Rules, — Contracts  are  construed 
and  enforced  by  the  courts  according  to  (1)  the  meaning  of  the 
parties  as  indicated  by  the  language  used  therein,  (2)  the  con- 
struction given  thereto,  in  cases  of  doubt,  by  the  conduct  of  the 
parties  and  (3)  the  clear  and  unambiguous  provisions  thereof, 
regardless  of  the  conduct  of  the  parties,    p.  647. 

3.  Same. — Construction, — Conduct  of  Parties, — "Net  Profits," — 
Where  plaintiff  contracted  to  furnish  the  horses  and  wagons 
for  carrying  on  a  business,  and  defendant  agreed  to  pay  the  cost 
of  "shoeing,  feeding  and  caring  for"  such  horses  and  repairing 
such  wagons,  and  the  defendant  agreed  to  pay  plaintiff  for  his 
services  and  the  use  of  his  horses  and  wagons  one-half  of  the 
"net  profits"  of  such  business,  such  profits  to  be  determined  by 
deducting  all  expense  and  losses  in  the  conduct  of  such  business, 
the  expenses  of  "shoeing,  feeding  and  caring  for"  such  horses 
and  repairing  such  wagons  were  a  part  of  the  expenses  in  the 
conduct  of  such  business  and  should  be  deducted  from  the  re- 
ceipts in  estimating  the  "net  profits,"  the  parties  by  their  acts 
and  conduct  having  treated  such  expenses  as  a  part  of  the  ex- 
penses of  the  conduct  of  such  business,    p.  647. 

4.  Appeal  and  Error. — Rendering  Final  Judgment, — Master^a 
Findings, — Where  the  master's  findings  cover  the  whole  facts 
involved  and  no  useful  purpose  will  be  subserved  by  ordering  a 
new  trial,  the  Appellate  Court  will  render  final  judgment, 
p.  650. 
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From  Superior  Court  of  Marion  County  (11,627) ; 
Vinson  Carter,  Judge. 

Action  by  Allen  Caylor  against  the  Arthur  Jordan  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

McBride  &  Denny,  for  appellant. 

Charles  Remster  and  Elmer  Wetzel,  for  appellee. 

Wiley,  J. — Appellee  commenced  two  actions  against 
appellant,  one  in  the  Superior  Court  of  Marion  County  and 
the  other  in  the  Marion  Circuit  Court.  By  agreement  of  the 
parties  the  two  causes  were  consolidated  and  tried  as  one 
in  the  superior  court.  After  their  consolidation  appellee 
filed  a  fourth  paragraph  of  complaint,  as  to  that  branch  of 
the  case  originating  in  the  circuit  court,  and  a  second 
amended  complaint  based  upon  two  written  contracts. 
Issues  were  joined,  and  by  agreement  of  the  parties  the 
cause  was  submitted  to  a  special  commissioner,  who  heard 
the  evidence  and  reported  his  findings  to  the  court.  He  re- 
ported that,  if  certain  items  of  expense  were  to  be  included, 
appellee  would  be  indebted  to  appellant  in  the  sum  of 
$543.87,  and,  if  such  items  were  excluded,  appellant  would 
be  indebted  to  appellee  in  the  sum  of  $461.60.  The  record, 
after  showing  that  the  special  commissioner  had  filed  his 
report,  contains  the  following  entry:  "This  cause  having 
been  submitted  to  the  court  upon  the  facts  found  and  re- 
ported by  Crate  D.  Bowen,  special  commissioner  appointed 
by  the  court  on  agreement  of  the  parties,  and  argument 
being  heard,  and  the  court,  being  advised,  finds  as  follows," 
etc.  The  court  evidently  excluded  the  items  of  expenses  to 
which  we  have  referred,  and  which  will  more  definitely 
appear  later  in  the  opinion,  and  rendered  a  judgment  for 
appellee  for  $451.60.  Appellant  moved  for  a  new  trial 
upon  the  ground  that  the  finding  of  the  court  was  not  sus- 
tained by  suflScient  evidence  and  was  contrary  to  law.     The 

Vol.  36 — il 
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motion  was  overruled,  and  its  overruling  is  the  only  error 
assigned. 

It  is  strenuously  urged  by  counsel  for  appellant  that 
appellee  is  not  entitled  to  recover,  because  his  complaint 
proceeds  upon  the  theory  that  appellant  and  appellee  were 
partners,  while  it  clearly  appears  from  the  record  that  no 
partnership  existed.  Upon  this  question  it  is  only  neces- 
sary to'  say  that  if  appellee  proceeded  upon  the  theory  of  a 
partnership  existing  bet^^een  appellant  and  himself — and 
as  to  this  we  express  no  opinion — it  was  upon  that  branch 
of  the  case  originating  in  the  circuit  court.  As  to  all  mat- 
ters embraced  in  that  branch  of  the  case,  the  question  of 
partnership  is  eliminated  by  the  findings  of  the  master,  by 
which  it  appears  that  all  matters  in  controversy  grew  out  of 
the  two  written  contracts  which  were  the  basis  of  that 
branch  of  the  case  originating  in  the  superior  court 

The  second  amended  complaint,  which  was  filed  after  the 
two  causes  were  consolidated,  does  not  proceed  upon  the 
theory  of  a  partnership.  This  will  be  manifest  by  a  refer- 
ence to  the  important  parts  of  the  two  contracts.  The  first 
was  executed  on  the  18th  day  of  December,  1896,  in  which 
it  is  stated  that  the  Arthur  Jordan  Company  was  engaged 
in  the  manufacture  and  distribution  of  artificial  ice,  and 
was  also  the  owner  of  a  natural  ice  plant;  that  it  was  also 
the  owner  of  horses,  wagons,  tools,  etc.,  used  in  connection 
with  said  business ;  that,  for  the  purpose  of  increasing  the 
facilities  for  the  distribution  of  ice  and  extending  its  trade 
and  patronage,  it,  on  said  day,  assumed  the  lease  of  a  cer- 
tain tract  of  land  held  by  appellee,  who  transferred  it  to 
appellant;  that  appellee  was  the  owner  of  certain  horses, 
wagons,  harness,  tools,  etc.,  as  shown  by  the  exhibit  at- 
tached to  the  contract.  The  contract  then  proceeds  as  fol- 
lows: "Now,  therefore,  said  Allen  Caylor  is  hereby 
employed  by  said  Arthur  Jordan  Company  as  manager  and 
superintendent  of  said  city  ice  business  of  said  company, 
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upon  the  following  tenns  and  conditions,  to  wit."  It  is 
then  provided  that  on  the  1st  day  of  March,  1897,  appellee 
should  assume  full  charge  of  the  city  ice  business,  devoting 
his  entire  time,  energy  and  attention  thereto;  that  after 
said  time  appellee  was  to  furnish  to  appellant  all  horses, 
wagons  and  other  articles  mentioned  in  exhibit  B,  attached 
to  the  contract,  for  its  use  in  said  city  ice  business.  The 
contract  then  proceeds  with  this  clause :  "The  expenses  of 
shoeing,  feeding  and  caring  for  said  horses,  and  necessary 
repairing  of  said  wagons,  to  be  borne  by  said  Arthur  Jordan 
Company  so  long  as  said  company  shall  continue  to  use 
them  in  said  business."  It  is  then  provided  that  in  consid- 
eration for  the  services  of  appellee  and  the  use  of  said 
horses,  etc.,  appellant  was  to  pay  appellee  an  amount  equal 
to  one-half  of  the  net  profits  of  the  city  ice  business,  which 
profits  were  to  be  determined  as  follows :  All  artificial  ice 
was  to  be  charged  to  the  ice  account  at  the  rate  of  $1.50  per 
ton,  and  all  natural  ice  was  to  be  charged  to  said  account  at 
the  rate  of  $1  per  ton.  All  expenses  and  losses  pertaining 
to  handling  the  ice,  including  rent,  insurance  on  stock  and 
buildings,  office  expenses,  collection  expenses  and  bad  ac- 
counts, to  be  deducted  from  the  gross  profits.  The  differ- 
ence between  the  actual  amount  received  for  the  ice  and  the 
amount  paid  for  the  ice  "and  expenses  above  set  forth  shall 
constitute  the  net  profits  of  the  business."  It  was  provided, 
further,  that  appellant  should  furnish  all  money  with  which 
to  carry  on  the  business,  and  have  charge  and  control  of  all 
the  cash  and  account  books  and  records  of  the  business  j 

which  should  be  open  to  the  inspection  of  appellee.     The  i 

contract  further  provided  that  appellant  should  reserve  the 
right  to  use  such  part  of  its  ice  supply  as  it  might  require 
for  its  produce  business  and  that  the  remainder  of  the  entire 
supply  should  be  subject  to  the  demand  of  the  city  ice  busi- 
ness, etc. 

The  second  agreement,  made  between  the  parties  on  the 
1st  day  of  March,  1898,  was  for  the  purpose  of  continuing 
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the  business  as  agreed  upon  in  the  first  contract,  and  in  all 
substantial  respects  the  two  contracts  are  alike.  In  tlic 
second  one,  however,  no  mention  is  made  of  the  lease  of 
ground  transferred  by  appellee  to  appellant,  and  no  pro- 
vision is  made  for  appellee  to  draw  from  the  account  $10 
a  week  for  his  personal  expenses.  The  second  contract  was 
to  operate  for  one  year.  Appellee  avers  in  his  complaint 
that  he  performed  all  of  the  agreements  required  of  him  in 
said  two  contracts;  that  appellant  has  had  at  all  times  ex- 
clusive control  and  charge  of  the  books  and  records  of  the 
business;  that  it  has  not  kept  proper  books  showing  the 
amount  and  kind  of  business  of  said  firm,  and  has  wholly 
refused  to  make  a  statement  of  the  business  to  appellee, 
although  often  requested  so  to  do,  or  to  account  to  him  for 
his  share  of  the  profits.  It  is  then  averred  that  appellee 
does  not  know,  nor  has  he  any  means  of  telling,  what  have 
been  the  profits  of  said  business  after  deducting  the  ex- 
penses provided  by  said  contracts,  and  that  appellant  has 
charged  to  the  expense  account  items  that  should  not  have 
been  so  charged;  that  he  has  never  had  a  statement  of  the 
business,  and  has  been  unable  to  obtain  anything  that  pur- 
ported to  be  a  complete  statement  thereof;  that  appellant 
has  had  exclusive  control  of  the  financial  part  of  the  busi- 
ness, ancl  all  of  the  business  except  the  disbursement  of  the 
ice  to  customers,  and  has  concealed  from  appellee  the  facts 
concerning  said  business,  and  that  he  has  been  unable  to 
know  or  determine  the  condition  thereof.  It  is  then  charged 
that  appellee  has  requested  of  appellant  that  he  be  permitted 
to  examine  the  books,  and  to  take  from  said  books  the  copies 
of  said  accounts  pertaining  to  the  business,  but  that  appel- 
lant has  refused  such  request ;  that  there  is  a  large  amount 
of  money  due  appellee  by  reason  of  the  profits  arising  out 
of  said  business,  to  wit,  $5,000 ;  that  appellant  has  refused 
to  turn  any  of  said  sum  of  money  over  to  him,  or  in  any 
way  to  account  to  him  for  it,  and  still  retains  possession  of 
it  without  right.    The  prayer  of  the  complaint  is  that  appel- 
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lee  may  have  an  accounting  and  judgment  against  appellant 
for  what  may  be  found  due  him  thereunder. 

We  have  only  to  consider  the  rights  of  the  parties  as  they 
appear  from  the  two  written  agreements  and  the  facts  upon 
which  the  court  found  for  appellee.  The  rights  of  the 
parties- under  the  contract  executed  December  18,  1896,  are 
fully  adjudicated  by  the  findings  of  the  master  and  the 
finding  and  judgment  of  the  court.  It  is  disclosed  by  the 
findings  of  the  master  that  the  parties  had  a  final  settlement 
of  their  business  growing  out  of  that  contract,  in  which  it 
was  determined  and  agreed  that  appellee  was  indebted  to 
appellant  in  a  large  sum  for  which  he  executed  his  note, 
etc.  The  trial  court  also  found  that  such  settlement  was 
made,  that  it  still  remains  in  full  force,  and  that  appellee 
is  not  entitled  to  an  accounting  of  matters  growing  out  of 
that  contract. 

As  above  stated,  the  first  and  second  contracts  are  in  all 
essential  respects  identical,  and  the  real  point  of  contention 
here  is  the  construction  of  certain  provisions  in  the  second 
one. 

Appellant  was  engaged  in  business  other  than  that  of 
manufacturing,  storing  and  selling  ice,  and  it  employed 
appellee  to  manage  and  superintend  only  that  branch  of 
the  business  which  in  the  contract  is  designated  as  the  "city 
ice  business."  The  contract  required  appellee  to  furnish, 
for  the  use  of  said  business,  horses,  wagons,  etc.,  described 
in  a  schedule,  made  part  of  the  contract.  That  clause  of 
the  contract  requiring  appellee  to  furnish  horses,  etc.,  was 
as  follows:  "The  expenses  of  shoeing,  feeding  and  caring 
for  said  horses,  and  necessary  repairing  of  said  wagons,  to 
be  borne  by  said  Arthur  Jordan  Company  so  long  as  said 
company  shall  continue  to  use  them  in  said  business/' 
(Our  italics.)  The  contract  provided  that  appellee's  com- 
pensation for  his  services  and  the  use  of  his  horses,  etc., 
was  to  be  a  sum,  to  be  paid  by  appellant,  equal  to  one-half 
of  the  net  profits  of  said  city  ice  business,  such  profits  to 
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be  determined  upon  the  following  basis:  All  artificial  ice 
to  be  charged  to  the  ice  account  at  the  rate  of  $1.50  per 
ton,  and  natural  ice  at  $1  per  ton.  "All  expenses  and  losses 
pertaining  to  the  handling  and  putting  out  of  the  ice,  and 
including  rent,  collection  expenses,  and  bad  accounts  shaM 
he  deducted  from  the  gross  profits/'  (Our  italics.)  It  is 
then  provided  that  the  difference  between  the  actual  amount 
received  for  the  ice  and  tlie  amount  paid  for  the  ice  and 
"expenses  as  above  set  forth"  shall  constitute  the  net  profits 
of  the  business. 

Those  provisions  of  the  contract  above  indicated  by 
italics  must,  when  correctly  construed,  determine  the  rights 
of  the  parties.  If  the  last-quoted  expression  "expenses  as 
above  set  forth"  refers  back  and  includes  "the  expenses  of 
shoeing,  feeding  and  caring  for  said  horses,  and  necessary 
repairing  of  said  wagons,"  then,  under  the  findings  of  the 
master,  appellee  would  be  indebted  to  appellant  in  the  sum 
of  $543.87.  If,  however,  appellant  was  chargeable  with 
such  expenses,  independently  of  its  city  ice  business,  then 
the  judgment  is  substantially  correct.  The  point  of  the 
divergent  contentions  of  the  parties  is,  from  these  observa- 
tions, plain.  Appellant  insists  that  the  expression  "all 
expenses  and  losses  pertaining  to  the  putting  out  of  the  ice" 
includes  the  expense  of  caring  for,  feeding  and  shoeing  the 
horses  and  repairing  the  wagons,"  etc. ;  while  it  is  the 
theory  of  appellee,  that  the  effect  of  such  expression  was 
to  separate  the  caring  for  and  shoeing  of  the  horses,  etc., 
from  the  other  expenses  of  the  business,  and  to  cast  that 
burden,  not  upon  the  department  of  appellant's  city  ice 
business,  but  upon  appellant,  aside  from  that  business. 

These  provisions  of  the  contract  now  under  consideration 

are  identical  with  those  of  the  first  contract.     As  a  simple 

and  well-settled  proposition,  it  may  be  said  that  the 

1.     expression,  "net  profits"  of  a  business  is  what  re- 
mains after  all  legitimate  expenses  of  the  business 
have  been  paid.     If,  therefore,  the  expense  of  caring  for 
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and  shoeing  the  horses,  and  repairing  the  wagons,  etc., 
which  the  contract  required  appellee  to  furnish  in  con- 
ducting the  business,  was  an  incident  to  and  legitimately 
connected  with  the  business,  then  it  should  be  taken  into 
account  with  other  expenses  in  arriving  at  the  net  profits, 
unless  by  the  terms  of  the  contract  it  appears  that  it  was 
not  sa  intended  by  the  parties. 

The  following  rules  for  the  construction  of  contracts  are 

elementary:     (1)    The  primary  and  fundamental  rule  for 

such  construction  is  to  ascertain  and  enforce  the 

2.  meaning  of  the  parties.   Bishop,  Contracts  (2d  ed.), 
§379 ;  1  Beach,  Contracts,  §702.    (2)   Where  parties 

by  their  actions  and  conduct  give  their  contracts  a  construc- 
tion, they  will  be  held  to  such  construction  by  the  courts. 
Roush  V.  Roush  (1900),  154  Ind.  562;  ^Y^l8on  v.  Carrico 
(1895),  140  Ind.  533,  49  Am.  St.  213;  Childers  v.  First 
Nat.  Bank  (1897),  147  Ind.  430;Frazier  v.  Myers  (1892), 
132  Ind.  71 ;  Toledo,  etc.,  R.  Co.  v.  Burgan  (1894),  9  Ind. 
App.  604.  (3)  Where  the  language  of  a  contract  is  in- 
definite or  ambiguous,  courts  will  adopt  that  interpretation 
or  construction  of  the  contract  which  the  parties  to  it  have 
put  upon  it.  City  of  Vincennes  v.  Citizens  Gas  Light  Co. 
(1892),  132  Ind.  114,  16  L.  R.  A.  485;  Indianapolis 
Cabinet  Co.  v.  Herrman  (1893),  7  Ind.  App.  462.  (4) 
But  if  the  meaning  of  the  contract  is  clear,  the  effect  will 
not  be  controlled  by  an  erroneous  construction  given  to  it  by 
the  parties.  Gardner  v.  Caylor  (1900),  24  Ind.  App.  521. 
Guided  by  these  rules  and  the  facts  found  by  the  master, 
the  proper  construction  of  this  contract  should  not  be  diffi- 
cult.   Appellees'  horses  and  wagons  were  to  be  used 

3.  by  appellant  in  its  city  ice  business.    If  the  expense 
of  caring  for  and  shoeing  the  horses,  and  repairing 

the  wagons,  was  incident  to  the  conduct  of  the  business,  that 
provision  of  the  contract  is  entirely  consistent  with  the  sub- 
sequent provision  that  all  "expenses  and  losses  pertaining 
to  the  handling  and  putting  out  of  the  ice,"  etc.,  shall  be 
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deducted  from  the  gross  profits;  so  as  to  arrive  at  the  net 
profits  of  the  business.  In  making  the  settlement  imder  the 
first  contract,  following  which  appellee  executed  his  note  to 
cover  the  amount  due  from  him,  the  parties  treated  the 
expense  of  feeding,  shoeing  and  caring  for  the  horses,  and 
painting  and  repairing  the  wagons,  as  a  part  of  the  ex- 
penses to  be  borne  by  the  city  ice  business,  and  appellee 
knew  at  the  time  that  all  such  expenses  had  been  included 
in  the  statements  of  the  accounts  upon  which  the  settlement 
was  based. 

It  also  appears  from  the  master's  findings  that  for  several 
months  prior  to  August  1,  1898,  when  appellee  retired  from 
the  business,  weekly  statements  were  prepared  by  the  book- 
keeper, from  the  books  of  the  company  pertaining  to  the 
city  ice  business,  which  included  the  expense  of  feeding 
and  caring  for  the  horses,  and  blacksmithing,  and  painting 
and  repairing  the  wagons,  as  well  as  all  other  expenses  inci- 
dent to  carrying  on  the  business,  and  that  said  statements 
were  submitted  to  and  examined  by  appellee.  The  master 
further  found  that  all  of  the  time  the  parties  were  operating 
under  the  two  contracts  the  expense  of  feeding,  caring  for 
and  shoeing  the  horses,  and  repairing  the  wagons,  was 
charged  to  the  account  and  paid  out  of  the  funds  of  the  city 
ice  business,  and  that  it  was  done  with  the  knowledge  of  ap- 
pellee. 

The  fourth  subdivision  of  the  summary  of  the  master's 
findings  is  as  follows:  "If  the  expense  of  feeding,  shoeing 
and  caring  for  the  horses  used  in  said  city  ice  business,  and 
the  necessary  repairing  of  all  wagons  during  the  entire 
period  of  operation  under  the  contracts  *  *  *  is  to 
be  treated  as  an  expense  incident  to  said  business  and 
properly  chargeable  to  the  expense  thereof,  which  your 
commissioner  finds  was  so  done  by  the  parties  hereto,  then 
there  is  due  the  defendant  Arthur  Jordan  Company  from 
the  plaintiff  $543.87."  The  master  further  foimd  that  in 
December,   1898,   appellant  and   appellee  had   a   tentative 
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settlement  in  which  it  was  agreed  that  after  allowing  ap- 
pellee all  credits  to  which  he  was  entitled,  he  was  still 
indebted  to  appellant  in  the  sum  of  $543.87,  which  appel- 
lee then  and  there  agreed  to  pay,  with  the  understanding 
that,  if  the  settlement  was  "not  right,"  appellant  was  to 
pay  back  to  him  any  amount  he  had  overpaid,  and  if  he 
had  not  paid  enough,  he  was  to  pay  the  residue. 

There  is  no  doubt  of  the  construction  given  to  the  con- 
tracts by  the  parties.  They  construed  them  both  by  their 
acts  and  conduct,  and  they  construed  them  to  mean  that  the 
expense  of  feeding,  shoeing  and  caring  for  the  horses,  and 
painting  and  repairing  the  wagons,  was  an  expense  inci- 
dent to  the  city  ice  business,  and  properly  chargeable  to  its 
account.  This  construction  is  a  reasonable  construction, 
and  is  in  harmony  with  the  intent  of  the  parties  as  ex- 
pressed by  their  contract.  In  this  regard  we  do  not  think 
the  contract  is  uncertain  or  ambiguous,  and  this  construc- 
tion does  not  infringe  any  of  the  rules  to  which  we  have 
referred.  The  fact  that  the  second  contract  contains  the 
identical  provisions  in  regard  to  expenses  connected  with 
the  business,  and  the  basis  of  determining  the  net  profits, 
as  did  the  first,  and  the  additional  fact  that  the  parties 
acted  upon  and  construed  the  first  as  above  indicated,  are 
worthy  of  consideration  as  showing  the  course  of  the  busi- 
ness, the  intention  of  the  parties,  and  the  meaning  of  the 
like  provisions  of  the  second  contract.  This  being  true,  but 
one  conclusion  is  deducible,  and  that  is,  the  court  will  adopt 
the  construction  of  the  contract  put  upon  it  by  the  conduct 
and  acts  of  the  parties,  and  enforce  it  accordingly.  In 
doing  this  we  do  no  violence  to  the  contract,  but,  on  the 
contrary,  give  it  its  plain  and  reasonable  moaning.  The 
master  found  that  appellee  was  charged  with  $150,  which 
was  paid  to  him  to  be  used  in  the  purchase  of  horses  to  be 
used  in  the  business,  that  he  purchased  with  it  three  horses 
and  put  them  in  the  business,  and  that  he  has  never  had 
credit  for  them ;  also,  that  he  was  entitled  to  an  additional 
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credit  of  $49,  being  the  differenoe  between  the  price  for 
the  sale  of  four  horses  by  appellant  and  that  for  which  it 
gave  him  credit ;  also  that  he  was  entitled  to  a  credit  of  one- 
half  of  $190,  being  $95,  charged  to  account  of  profit  and 
loss  for  depreciation  of  office  fixtures  used  in  the  city  ice 
business.  And  the  master  found  that  these  credits  "should 
be  added  to  or  deducted  from  the  above  balances,"  accord- 
ing as  the  court  finds  that  appellant  is  indebted  to  appellee, 
or  that  appellee  is  indebted  to  appellant. 

Construing  the  contract  as  we  have,   and  in  harmony 

with  the  facts  found,  appellee  is  indebted  to  appellant  in 

the  sum  of  $543.87.     The  credits  to  which  we  have 

4.  referred  aggregate  $294.  Deducting  this,  leaves 
a  balance  due  appellant  of  $249.87.  Considering 
the  character  and  nature  of  the  action,  the  fact  that  this 
litigation  has  been  pending  nearly  four  years,  and  that  the 
record  contains  over  1,100  pages  of  typewritten  matter, 
and  believing  that  the  facts  have  been  fairly  and  fully 
found  by  the  master,  from  which  the  rights  of  the  parties 
may  be  determined,  \ve  are  of  the  opinion  that  no  useful 
purpose  would  be  subserved  by  ordering  a  new  trial. 

Our  conclusion  is  that  the  judgment  should  be  reversed, 
and  the  trial  court  directed  to  render  a  judgment  on  the 
findings  of  the  master  for  $249.87,  with  interest  from  the 
date  of  the  former  judgment;  and  it  is  so  ordered. 


Wabash  Railroad  Company  v.  Erb. 

[No.   5,164.     Filed   April   6,   1905.     Rehearing  denied   June  28, 
1905.     Transfer  denied  December  7,  1905.] 

1.  Pleading. — Complaint. — Railroads, — Wilful  Injuries. — A  com- 
plaint showing  that  plaintiff,  while  riding  home  on  a  railroad 
velocipede  furnished  by  the  defendant  railroad  company,  was 
"carelessly  and  negligently  run  down"  by  a  switch  engfine;  that 
no  notice  of  the  approach  of  such  engine  was  given  until  it  was 
within  seventy-five  feet  of  plaintiff;  that  the  persons  in  charge 
of  such  engine  had  a  clear  view  of  him  for  a  half-mile,  and  after 
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seeing  him  had  time  to  stop  the  engine  before  the  collision;  that 
such  employes  ''wantonly  and  wilfully"  caused  such  accident, 
and  failed  to  exercise  ordinary  care  and  caution,  fails  to  state  a 
cause  of  action  for  a  wilful  injury,     p.  654. 

2.  Railroads. — Master  and  Servant. — Employers'  Liability  Act. 
— Employe  Riding  Velocipede  on  Track  After  Work, — An  em- 
ploye of  a  railroad  company  riding  on  a  velocipede  on  the  track 
at  the  request  of  such  company,  after  the  completion  of  his 
day's  work  for  such  company,  merely  for  his  own  accommoda- 
tion, is  not  an  employe  within  the  meaning  of  the  employers' 
liability  act  (§7083  Burns  1901,  Acts  1893,  p.  294,  §1)  rendering 
the  master  liable  for  the  negligence  of  other  employes  in  certain 
cases,    p.  654. 

3.  Same.  —  Master  and  Servant.  —  Negligence  After  Relation 
Ceases. — Where  a  servant  is  injured  by  the  master  after  his 
relation  as  servant  has  ceased  and  the  circumstances  are  such 
that  a  stranger  could  recover,  such  servant  may  recover,    p.  659. 

4.  Same. — Licensees. — Trespassers. — A  railroad  company  owes 
no  duty  to  a  trespasser  or  a  mere  licensee  to  keep  its  premises 
safe.    p.  659. 

5.  Same. — Servant  Riding  on  Velocipede. — Invitation. — Licensees. 
— Negligence. — A  servant  of  a  railroad  company  riding  home 
on  a  velocipede  furnished  by  such  company  for  such  purpose  is 
not  a  trespasser  nor  a  mere  licensee,  and  such  company  owes 
him  the  duty  not  to  injure  him  through  negligence,    p.  660. 

6.  Trial. — Interrogatories  to  Jury. — Variance. — Negligence. — 
Where  a  complaint  alleges  negligence  as  the  cause  of  plaintiff's 
injuries  it  is  not  necessary  that  the  answers  to  the  interroga- 
tories show  wilfulness,    p.  660. 

7.  Railroads. — Servant  Riding  Velocipede  on  Track. — Duty. — ^It 
is  the  duty  of  a  railroad  company  to  use  ordinary  care  to  avoid 
injuring  an  employe  riding  home,  after  his  day's  labor,  at  such 
company's  request,  on  a  railroad  velocipede,     p.  661. 

8.  License. — Consideration, — Railroads. — A  consideration  is  not 
essential  to  create  a  valid  license  to  use  a  railroad  track,    p.  661. 

From  Huntington  Circuit  Court;  James  C,  Branyan, 
Judge. 

Action  by  John  Erb  against  the  Wabash  Railroad  Com- 
pany. From  a  judgment  on  a  verdict  for  plaintiff  for 
$3,000,  defendant  appeals.    Affirmed, 

J.  Fred,  France  and  Stuart,  Hammond  &  Simms,  for 
appellant 
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Lesh  &  Lesh  and  Branyan  &  Feightner,  for  appellee. 

Black,  J. — In  the  appellee's  amended  first  paragraph 
of  complaint  against  the  appellant  it  was  shown,  after  pre- 
liminary averments,  that  from  May  15  to  October  2,  1902, 
the  appellee  was  an  employe  of  the  appellant's,  working  in 
the  bridge  building  department ;  that  on  the  day  last  above 
mentioned  he  worked  for  the  appellant  on  what  was  known 
as  the  Belden  bridge,  which  was  a  short  distance  west  of 
Andrews,  Indiana,  at  which  time  his  home  was  at  Hunting- 
ton, Indiana,  where  his  family  resided;  that  Huntington 
was  on  the  line  of  appellant's  railroad,  and  about  seven 
miles  east  of  the  place  where  he  was  working  on  the  bridge ; 
that  in  the  evening  of  that  day,  while  returning  from  the 
place  where  he  had  been  working  on  the  bridge  to  his  home 
at  Huntington,  on  a  railway  velocipede  furnished  to  him 
by  the  appellant  for  that  purpose,  which  he  was  at  the  time 
using  at  the  instance  and  request  of  the  appellant,  he  was 
carelessly  and  negligently  run  down  and  struck  by  a  locomo- 
tive, commonly  designated  as  a  switch  engine,  at  the  time 
under  control  and  operation  of  the  appellant;  that  he  was 
so  struck  by  the  engine  at  a  point  on  the  line  of  the  appel- 
lant's railway  about  one  and  one-half  miles  west  of  Hun- 
tington, while  proceeding  eastward  on  the  velocipede;  that 
while  going  eastward  on  the  velocipede,  and  propelling  it 
in  the  usual  manner,  the  locomotive,  drawing  a  tender,  a 
steam  shovel  and  a  caboose,  under  charge  of  the  appellant's 
employes,  approached  from  the  rear  of  the  appellee,  or  from 
the  west,  at  the  rate  of  sixty  miles  per  hour ;  that  no  notice 
was  given  the  appellee,  by  the  sounding  of  the  whistle, 
ringing  of  the  bell,  or  otherwise,  of  the  approach  of  the 
locomotive,  until  it  had  reached  a  point  within  about 
seventy-five  feet  of  the  appellee,  at  which  place  the  em- 
ployes of  the  appellant  in  charge  of  said  engine  caused  the 
whistle  to  sound,  whereupon  the  appellee  instantly  under- 
took to  throw  himself  from  the  velocipede  to  the  side  of  the 
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road,  so  as  to  avoid  being  struck  by  the  engine,  but  on 
account  of  the  high  speed  of  the  locomotive  and  its  nearness 
to  him  at  the  time  said  notice  was  given  him  of  its  ap- 
proach as  aforesaid,  which  was  the  first  knowledge  he  had 
of  the  approach  thereof,  he  was  unable  to  get  out  of  the 
way,  and  thereupon  was  struck  by  the  engine  and  thrown 
some  distance  to  the  south  side  of  the  track,  and  was  thereby 
maimed,  bruised  and  injured  in  his  limbs  and  body  to  such 
an  extent  as  to  render  him  temporarily  unconscious  and  to 
require  him  to  be  confined  in  a  hospital  for  treatment  sev- 
eral months  thereafter.  His  injuries  were  described,  and 
it  was  further  alleged  that  said  injuries  were  caused  by  the 
negligence  of  appellant,  in  this:  That  said  locomotive  at 
the  time  of  the  accident  was  unequipped  with  any  guard; 
that  said  accident  occurred  in  daylight,  and  said  employes 
in  charge  of  said  engine  had  a  full  and  unobstructed  view 
of  the  appellee  for  a  distance  of  about  one-half  mile  before 
reaching  the  point  where  he  was  struck,  and  after  seeing 
him  had  time  to  avoid  the  accident,  by  giving  him  notice  of 
the  approach  of  the  train  by  the  ringing  of  the  bell  or  the 
sounding  of  the  whistle,  or  by  slacking  the  speed  thereof  in 
time  to  enable  him  to  get  off  the  track  without  injury,  but 
failed  to  sound  the  whistle,  or  in  any  manner  to  notify 
him  of  the  approach  of  the  engine,  until  too  close  to  him  to 
enable  him  to  get  out  of  the  way  of  the  train,  as  aforesaid, 
"and  they  failed  and  neglected  to  reduce  the  speed  of  said 
train,  or  to  do  anything  to  avoid  said  injury  or  accident, 
and  were  thereby  guilty  of  gross  negligence ;  that  said  em- 
ployes wantonly  and  wilfully  caused  said  accident;  that, 
after  realizing  plaintiff's  perilous  position,  they  failed  to 
exercise  ordinary  care  and  caution  to  avoid  the  same." 
After  stating  the  extent  of  appellee's  physical  injury,  it 
was  alleged  "that  he  has  been  damaged  by  said  negligence 
of  the  defendant  in  the  sum  of,"  etc. 

The  appellant's  demurrer  for  want  of  sufficient  facts  to 
this  amended   first  paragraph  of  complaint  having  been 
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overruled,  it  is  earnestly  contended  on  behalf  of  the  ap- 
pellant that  it  does  not  show  wilful  injury,  and  that  it 
appears  therefrom  that  the  appellee  was  either  a  licensee 
or  a  trespasser  on  the  railroad  track,  and  therefore  it  is 
claimed  that  the  appellant  was  not  responsible  for  his 
injury. 

The  pleading  must  proceed  upon  some  consistent  theory, 

and  it  must  be  good,  if  at  all,  either  as  a  complaint  for 

injury   wilfully   inflicted,   or   as   a   complaint   for 

1.  injury  negligently  caused;  it  can  not  be  upheld  as 
proceeding  upon  the  theory  that  the  particular  in- 
jury for  which  damages  are  sought  was  caused  both  wil- 
fully and  negligently,  that  is,  inadvertently.  Ttere  is 
some  confusion  in  the  pleading,  indicative,  perhaps,  of 
uncertainty  in  the  mind  of  the  pleader  as  to  the  theory 
to  be  adopted.  Considering  the  language  of  the  pleading 
in  its  ordinary  meaning,  and  most  strongly  against  the 
pleader,  it  can  not  properly  be  construed  as  fully  and  suffi- 
ciently showing  a  cause  of  action  for  wilful  injury.  This 
is  plain  enough,  we  think,  without  taking  space  to  recapitu- 
late, transpose,  analyze  or  group  the  averments.  If  the 
pleading  is  good,  it  must  be  because  it  is  sufficient  as  a 
complaint  for  injury  negligently  caused.  It  may  be  said 
that  it  is  shown  sufficiently,  though  awkwardly,  that  the 

alleged  injury  to  the  appellee  was  caused  by  the 

2.  negligence  of  the  persons  in  the  service  of  the  appel- 
lant who  had  charge  of  the  locomotive  engine  upon 

the  railway,  characterized  also  as  negligence  of  the  appel- 
lant, and  that  the  appellant  should  be  held  liable  under  our 
employers'  liability  statute  (§7083  Bums  1901,  Acts  1893, 
p.  294,  §1),  if  the  appellee  is  shown  by  the  pleading  to  have 
been,  at  the  time  of  the  injury,  an  employe  in  the  service 
of  the  appellant 

In  Bowles  v.  Indiana  R.  Co.  (1901),  27  Ind.  App.  672, 
87  Am.  St.  279,  we  said:  "The  general  rule  may  be  said 
to  be  that  where  an  employe  is  being  carried  by  his  em- 
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ployer  in  the  conveyance  of  the  latter  to  and  from  the  work 
for  which  the  former  is  employed,  he  is  regarded  not  as  a 
passenger,  but  as  an  employe ;  though  if  he  is  being  carried 
merely  for  his  own  convenience,  pleasure  or  business,  he  is 
a  passenger." 

Where  employes  of  a  railroad  company  went  some  miles 
upon  a  hand-car,  repairing  the  railway,  and  towards  even- 
ing, while  returning  upon  the  hand-car  to  the  place  of 
starting,  one  of  them  was  injured,  the  persons  operating 
the  hand-car  were  treated  as  fellow  servants.  Chicago,  etc., 
R.  Co.  V.  Artery  (1890),  137  U.  S.  507,  11  Sup.  Ct.  129, 
34  L.  Ed.  747. 

When  an  employe,  at  the  close  of  his  day's  work  in  the 
defendant's  factory,  was  changing  his  clothing  preparatory 
to  going  home,  and  was  injured  by  reason  of  the  fact  that 
machinery  was  imguarded,  it  was  held  that  the  relation  of 
master  and  servant  continued  to  exist  HelmJce  v.  Thil- 
many  (1900),  107  Wis.  216,  83  N.  W.  360. 

In  International,  etc.,  R.  Co.  v.  Ryan  (1891),  82  Tex. 
665,  18  S.  W.  219,  the  plaintiff  was  a  bridge  carpenter 
employed  by  the  day  by  the  railroad  company.  While 
sitting  in  a  car  provided  as  a  sleeping  car  for  the  bridge 
gang  by  the  railroad  company,  he  was  injured  through 
negligence  of  an  employe  in  charge  of  a  switch  engine 
which  collided  with  the  car,  which  was  upon  a  side-track 
where  it  had  arrived  about  6  o'clock  in  the  evening.  His 
day's  work  consisted  of  ten  hours'  labor.  His  time  was  his 
own  after  6  o'clock.  He  had  no  contract  for  any  particular 
length  of  time,  and  could  have  quit  the  employment  of  the 
railroad  company  at  6  o'clock.  He  was  entitled  to  sleep  in 
the  car  at  the  end  of  each  day's  work.  He  expected  to  go 
to  work  with  the  bridge  gang  next  day,  as  usual.  He  was 
not  working  for  the  railroad  company  when  he  was  injured, 
but  was  attending  to  his  own  affairs,  engaged  in  writing  a 
letter.     After  6  o'clock  that  evening  he  was  not  bound  to 
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work  further  for  the  company,  and  the  company  was  not 
bound  to  keep  him  longer.  It  was  held  that  he  was  in  the 
employment  of  the  company  when  injured.  It  was  said  by 
the  court:  "His  presence  in  the  car  on  the  side-track  at 
the  time  of  the  collision  can  be  explained  in  no  other  way 
under  the  proof.  It  was  only  by  reason  of  the  fact  that  he 
was  an  employe  of  the  company  that  he  was  in  the  car  on 
the  side-track  at  the  time  he  was  injured." 

In  Wilson  v.  Banner  Lumber  Co.  (1901),  108  La.  590, 
32  South.  460,  the  laborers  of  the  defendant  were  taken 
about  eighteen  miles  every  morning  to  their  place  of  work, 
and  returned  in  the  evening  on  the  defendant's  hand-car. 
This  mode  of  conveyance  had  to  be  resorted  to  in  order  to 
obtain  labor  at  the  place  needed.  There  was  at  least  ac- 
quiescence of  the  defendant  in  permitting  the  laborers  to 
ride  on  the  hand-car  in  returning  home,  when  one  of  them, 
for  causing  whose  death  the  action  was  brought,  was  killed 
by  the  collision  of  the  car  with  an  animal  on  the  track.  It 
was  held  that  the  defendant  owed  him  the  duty  of  a  master 
toward  a  servant. 

In  Heldmaier  v.  Cobbs  (1901),  96  111.  App.  315,  the 
plaintiff,  employed  in  the  operation  of  a  steam-drill,  was 
injured  in  the  boiler-house  from  which  the  steam  was  pro- 
vided by  the  employer,  the  injury  occurring  while  the 
plaintiff  was  there  eating  his  dinner,  having  ceased  work 
for  an  hour  and  having  gone  to  the  boiler-house  for  such 
purpose.  It  was  held  that  when  injured  he  was  in  the 
employ  of  the  defendant.  It  appeared  that  he  was  accus- 
tomed to  eat  there  "by  the  consent,  if  not  by  the  actual 
direction  of  the  foreman.  Appellee,  therefore,  had  a  right 
to  be  at  the  engine-house  at  the  time  in  question  and  was 
there  by  consent  of  appellant.  While  he  was  not  actually 
at  work  at  the  time,  yet  he  was  still  in  the  employ  of  the 
master,  in  the  sense  that  his  business  kept  him  in  that 
vicinity.    He  was  not  in  the  position  of  a  mere  visitor,  as 
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one  who  was  not  connected  with  the  business  would  have 
been.  Under  the  circumstances  we  think  the  master  owed 
him,  at  the  time  of  the  accident,  the  same  duties  that  he 
would  have  owed  him  had  he  then  been  actually  at  work  at 
the  drill." 

The  time  at  which  the  appellee  was  injured  was  not 
within  the  hours  during  which,  under  his  contract,  he  was 
to  work  upon  the  bridge.  He  had  worked  as  a  bridge 
builder  upon  the  bridge  the  full  time  for  that  day.  If, 
after  actually  ceasing  so  to  work,  but  while  still  on  the 
premises  of  the  company,  and  when  starting  therefrom  to 
walk  or  ride  upon  a  public  highway,  he  had  been  injured  by 
another  servant  of  the  company  acting  in  the  service  of  the 
latter,  the  appellee  would  probably  be  regarded  as  a  fellow 
servant;  though,  if  the  injury  had  occurred  while  he  was 
pursuing  his  journey  homeward  along  such  highway,  walk- 
ing or  riding  in  a  buggy,  he  would  probably  be  regarded  as 
a  stranger.  At  the  time  of  the  injury  the  relation  between 
the  parties  as  to  the  work  for  which  he  was  employed  was 
changed,  in  that  he  was  not  then  subject  to  orders  of 
the  appellant  as  to  the  manner  of  doing  work.  Where  a 
workman  employed  to  work  on  the  track  quit  that  work 
one-half  hour  before  the  usual  quitting  time,  upon  the  order 
of  his  foreman  to  get  upon  a  train  to  go  to  a  place  where 
he  was  to  receive  his  wages,  and  was  injured  during  his 
usual  working  time,  while  going  along  the  track  to  get  upon 
the  train,  it  was  held  that  the  relation  of  master  and  servant 
had  not  changed.  O'Brien  v.  Boston^  etc.,  B.  Co.  (1885), 
138  Mass.  387,  52  Am.  Rep.  279. 

Where,  under  the  contract  of  employment,  the  em- 
ploye was  provided  with  transportation  free  of  charge  to 
and  from  the  place  of  his  work,  he  having  no  particular 
duty  to  perform  while  so  traveling,  his  wages,  at  a  certain 
sum  per  hour,  beginning  when  he  reached  the  place  of  work 
and  ending  when  he  left  that  place,  it  was  held  that  while 

Vol.  36 — 42 
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so  on  his  way  to  work  he  was  an  employe.  VicJc  v.  New 
York,  etc.,  R.  Co.  (1884),  95  N.  Y.  267,  47  Am.  Rep.  36. 
The  pleading  before  us  shows  that  the  appellee  was  re- 
turning home  from  his  work  on  a  railway  velocipede  fur- 
nished to  him  by  the  appellant  for  that  purpose,  which  he 
was  at  the  time  using  at  the  instance  and  request  of  the  ap- 
pellant. It  is  not  shown  why  or  upon  what  motive  or  for 
what  consideration  the  velocipede  was  furnished  or  the  re- 
quest was  made.  It  does  not  appear  to  have  been  a  part  of 
the  contract  of  employment  that  the  appellee  should  or  might 
so  use  the  vehicle.  It  does  not  appear  that  under  his  contract 
he  was  to  do  more  than  to  work  upon  the  bridge  or  to  receive 
therefor  more  than  his  wages,  and  it  does  appear  that  the 
time  during  which  he  was  to  work  that  day  was  ended.  It 
is  not  shown  that  he  was  furnished  the  velocipede  and  re- 
quested to  use  it  in  the  course  of  his  employment,  but,  so 
far  as  expressly  made  to  appear,  it  was  used  and  intended 
by  both  parties  to  be  used  for  his  own  convenience  alone. 
It  is  not  expressly  and  aflSrmatively  shown  that  it  was  thus 
used  for  the  benefit  or  convenience  of  the  railroad  company 
or  for  the  mutual  benefit  of  the  parties,  or  that  it  was  so 
used  habitually  or  on  any  other  than  this  particular  day, 
or  upon  an  understanding  or  agreement  entering  into  the 
original  employment  or  any  subsequent  contract,  or  that  the 
giving  of  the  permission  or  making  of  the  request  so  to  use 
it  was  in  any  manner  a  means  by  which  the  company  pro- 
cured the  appellee's  services  on  the  bridge,  or  constituted 
an  inducement  to  enter  or  to  continue  in  the  service.  The 
use  of  the  velocipede  may  have  been,  so  far  as  appears 
aflSrmatively,  a  privilege  to  which,  under  the  terms  of  the 
employment,  the  appellee  might  not  have  been  entitled, 
though  bound  to  perform  his  labor  on  the  bridge.  The 
privilege  may  have  been  connected  with  the  employment, 
in  that  it  would  not  have  been  granted  if  the  appellee  had 
not  been  an  employe,  or,  being  such,  had  not  resided  at  a 
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distance  from  the  place  of  his  work;  but  even  this  is  not 
affirmatively  shown.  It  not  appearing  that  the  rightful 
use  of  the  velocipede  was  in  any  way  an  incident  of  the 
employment,  there  seems  to  be  wanting  an  important  ele- 
ment of  a  cause  of  action  in  favor  of  the  appellee  as  an 
employe.  It  is  not  enough,  as  a  matter  of  pleading,  that  all 
the  facts  as  to  which  the  pleading  is  thus  silent  might  have 
existed  consistently  with  what  is  alleged.  The  theory  on 
which  the  pleading  proceeds  must  be  gathered  from  its 
averments. 

It  does  not  necessarily  follow  that  the  pleading  did  not 

show  a  cause  of  action  on  another  theory.    "If  a  servant  is 

injured  outside  of  his  working  hours,  and  while  not 

3.  -  on  duty,  by  another  servant  of  the  same  master,  he 

can  recover  damages  from  the  master  provided  a 
stranger  might  recover  such  damages  under  the  same  cir- 
cumstances; for  he  is  not  a  servant  when  injured,  and  is 
not  injured  by  a  fellow  servant;  in  such  a  case  the  status 
of  the  injured  servant  is  that  of  a  stranger."  4  Thompson, 
Negligence  (2d  ed.),  §4990.  Though  we  hold  the  appellee 
not  shown  to  have  been  an  employe  in  the  service  of  the 
appellant  at  the  time  of  the  injury,  yet  the  injury  is  by  the 
pleading  attributed  to  the  negligence  of  the  appellant,  and 
if  it  appears  from  the  pleading  that  when  he  was  injured 
on  the  railroad  he  was  not  a  trespasser  or  a  mere  licensee, 
and  does  not  affirmatively  appear  that  he  proximately  con- 
tributed to  his  injury  by  his  own  fault  or  negligence,  the 
pleading  must  be  regarded  as  showing  a  cause  of  action. 

The  rule  is  the  same  as  to  trespassers  and  mere  licensees ; 
that  is,  licensees  without  invitation  or  inducement.     An 

employe  who  goes  upon  the  track,  not  in  the  line  or 

4.  discharge  of  his  duty,  and  without  invitation,  ex- 
press or  implied,  is  at  most  a  mere  licensee  to  whom 

the  company  owes  no  duty  to  keep  the  place  safe.  Cleve- 
land, etc.,  R.  Co.  V.  Workman  (1902),  66  Ohio  St.  509, 
540,  64  N.  E.  582,  90  Am.  St.  602. 
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It  appears,  to  repeat,  that  the  appellee  was  returning  in 

the  evening  from  his.  working  place  to  his  home  on  the 

railway  velocipede  "furnished  to  him  by  the  defend- 

6.  ant  company  for  that  purpose" — that  is,  to  ride 
thus  upon  the  velocipede  over  a  particular  portion 
of  the  railroad  on  that  evening — ^which  velocipede  he  was 
at  that  particular  time  using  at  the  instance  and  request  of 
appellant.  If  he  was  thus  upon  the  track  by  invitation  of 
the  appellant,  he  was  not  a  trespasser  or  a  mere  licensee; 
and  though  he  could  not  recover  if  himself  ^guilty  of  con- 
tributory negligence,  he  was  not  required  to  negative  such 
negligence  in  his  pleading  or  by  his  evidence,  the  burden 
as  to  that  matter  being  upon  the  appellant.  As  a  matter 
of  pleading,  we  think  the  appellee  was  shown  to  have  been 
upon  the  railroad  track,  not  through  bare  tolerance  of  the 
company,  but  under  circumstances  which  placed  upon  the 
appellant  the  duty  not  to  injure  him  through  negligence  as 
alleged  in  the  pleading. 

It  is  insisted  on  behalf  of  the  appellant  that  the  special 
findings  of  the  jury  in  answer  to  interrogatories  show  that 
the  general  verdict  in  favor  of  the  appellee  proceeded  upon 
the  first  paragraph  of  the  complaint,  and  not  upon  any  of 
the  other  paragraphs ;  and  we  may  so  treat  the  case. 

A  motion  of  the  appellant  for  judgment  in  its  favor 
upon  these  special  findings,  notwithstanding  the  general 
verdict,  was  overruled. 

We  will  notice  the  grounds  upon  which  the  appellant  in 

the  statement  of  points  in  its  brief  contends  that,  upon  the 

special  findings  of  the  jury,  the  appellant  was  en- 

6.  titled  to  judgment  as  to  the  first  paragraph  of  com- 
plaint. It  is  insisted  that  the  facts  specially  found 
show  that  the  appellee's  injuries  were  not  wilfully  inflicted 
by  the  appellant.  Inasmuch  as  we  have  determined,  in 
agreement  with  the  view  taken  by  counsel  for  the  appellant, 
that  the  first  paragraph  of  complaint  did  not  show  that  the 
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injury  was  one  wilfully  inflicted,  it  was  not  necessary  that 
the  evidence  should  establish  such  a  state  of  facts. 

Again,  it  is  contended  that  the  special  findings  show  that 
the  appellee  was  using  the  velocipede  for  his  own  con- 
venience and  accommodation,  and  that  he  was  not 

7.  at  the  time  in  the  performance  of  any  service  for, 
or  transacting  any  business  with  the  appellant,  and 

that  therefore  he  was  a  trespasser,  or  at  most  a  licensee, 
and  the  appellant  owed  him  no  duty  except  not  wilfully  to 
injure  him. 

In  2  Thompson,  Negligence  (2d  ed.),  §1836,  referring 
to  the  distinction  between  those  who  use  a  railway  track 
for  the  purpose  of  passage,  without  the  consent  of  the 
company,  express  or  implied,  but  with  its  bare  tolerance, 
and  those  who  use  it  with  its  consent  or  invitation,  express 
or  implied,  it  is  said:  "The  owner  or  occupier  of  real 
property  has,  of  course,  the  right  to  consent  to  have  a 
stranger  make  a  passageway  over  it  for  his  own  convenience 
entirely,  and  not  in  any  sense  for  the  benefit  of  such  owner 
or  occupier ;  and  if  he  makes  such  a  concession  to  a  stranger, , 
although  gratuitously,  it  is  a  sound  and  just  conclusion  that 
this  raises  a  duty  upon  the  part  of  the  owner  or  occupier, 
not  merely  to  abstain  from  wantonly  injuring  the  stranger 
when  so  using  his  premises,  as  in  the  case  of  a  trespasser 
or  bare  licensee,  but  to  exercise  ordinary  or  reasonable 
care  to  avoid  injuring  him."     A  consideration  is 

8.  not   essential   to   the   creation   of   a   valid   license. 
Spades  v.  Murray  (1891),  2  Ind.  App.  401. 

The  other  reasons  under  this  head  proceed  upon  the 
groimds  that  the  answers  to  the  interrogatories  did  not  sus- 
tain an  action  based  upon  the  theory  that  the  relation  of 
master  and  servant  existed  when  the'  appellee  was  injured, 
and  that,  if  they  did  show  that  he  then  was  performing 
sen'ice  under  such  a  relationship,  his  recovery  should  be 
prevented  by  his  contributory  negligence,  as  he,  it  is 
claimed,  by  looking,  might  have  seen  the  train  for  a  dis- 
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tance  of  a  quarter  or  a  half  of  a  mile  before  it  struck  him. 
As  we  have  seen,  it  was  not  necessary  to  the  appellee's 
cause  of  action  under  the  first  paragraph  of  complaint  to 
show  the  appellee  was  serving  as  an  employe  at  the  time  of 
the  injury. 

Upon  careful  examination  of  the  lengthy  special  find- 
ings, we  do  not  discover  any  fact  or  facts  which,  taken  in 
connection  with  other  facts  found  or  provable  under  the 
issue,  should  override  the  conclusion,  included  in  the 
general  verdict,  that  the  appellee  was  not  proved  to  have 
been  chargeable  with  contributory  negligence. 

Judgment  affirmed. 


Hoeger  v.  Citizens  Street  Railroad  Company. 

[No.  5,508.     Filed  December  8,  1905.] 

1.  Appeal  and  Error. — Joint  Exceptions. — Where  the  trial  court 
''sustains  the  defendant's  demurrer  to  the  first  and  second  para- 
graphs of  plaintiff's  reply  to  defendant's  second  paragraph  of 
answer,  to  which  ruling  the  plaintiff  excepts,"  such  exception  is 
joint,  and,  unless  both  paragraphs  are  bad,  no  available  error  is 
presented,    p.  666. 

2.  Pleading. — Reply. — Contrncts. — Avoidance. — Infants. — ^Where 
defendant  took  an  alleged  release  of  a  cause  of  action  from 
five  persons,  three  of  whom  were  infants,  such  alleged  release 
being  executed  by  two  only  of  such  persons,  a  reply  showing 
such  facts  and  also  a  tender  to  defendant  of  the  money  so  paid, 
is  bad,  no  rescission,  ground  of  rescission  or  reason  for  restor- 
ing the  statu  quo  being  shown.     Roby,  J.,  dissenting,    p.  666. 

3.  Contracts. — Several. — Consideration. — A  contract  by  plaintiff 
and  four  others  with  defendant,  for  an  undivided  consideration, 
to  release  their  claim  for  damages  against  defendant,  is  several, 
and  bars  an  action  by  one  of  such  parties  for  individual  dam- 
ages.   Roby,  J.,  dissenting,    p.  667. 

4.  Same. — One  Party  Relying  Upon  the  Other. — Failure  to  Read. 
— Ordinarily  where  a  party  executes  a  contract,  relying  upon 
declarations  of  the  other  party  as  to  the  contents  thereof,  he 
has  no  right,  in  the  absence  of  a  trust  relationship,  to  a  rescis- 
sion for  fraud.    Roby,  J.,  dissenting,    p.  667. 
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From  Superior  Court  of  Marion  County  (54,163)  ;  John 
L.  McMaster,  Judge. 

Action  by  Lewis  E.  Hoeger  against  the  Citizens  Street 
Railroad  Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  (On  motion  to  dismiss  appeal,  see  36 
Ind.  App.  289.)     Affirmed. 

Frederick  W.  Cady,  for  appellant. 

F.  Winter,  W.  H.  Latta  and  O.  ^^\  Payne,  for  appellee. 

CoMSTOCK,  J. — Action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  the  result  of  appellee's  negli- 
gence. Appellee  answered  in  two  paragraphs.  The  first 
paragraph  was  withdrawn.  The  second  sets  up  a  contract 
of  release  alleged  to  have  been  entered  into  on  the  4th  day 
of  January,  1897,  between  the  appellant  and  appellee,  in 
the  words  and  figures  following:  "This  memorandum  wit- 
nesseth,  that  whereas  L.  E.,  Mary,  Willie,  Joseph  and  Fred- 
erick Hoeger,  claim  that  the  Citizens  Street  Railroad  Com- 
pany of  Indianapolis,  Indiana,  is  liable  in  damages  by 
reason  of  injuries  to  person  and  property  caused  by  a  col- 
lision with  a  motor  car  on  the  Haughville  line  of  street  cars 
operated  by  said  company  on  or  about  the  3d  day  of  Janu- 
ary, 1897,  and  said  Citizens  Street  Railroad  Company  de- 
sires to  put  an  end  to  all  such  claims :  Now,  therefore,  this 
memorandum  witnesseth,  that  said  company  does  hereby 
undertake  and  agree  to  pay  to  said  L.  E.,  Mary,  Willie, 
Joseph  and  Frederick  Hoeger  the  sum  of  $40  in  full  settle- 
ment and  discharge  of  all  claims  or  pretense  of  claim  or 
of  liability  on  its  part  to  said  L.  E.,  Mary,  Willie,  Joseph 
and  Frederick  Hoeger  by  reason  of  such  injuries  to  person 
or  property  supposed  or  claimed  to  have  been  suffered  by 
said  L.  E.,  Mary,  Willie,  Joseph  and  Frederick  Hoeger, 
and  said  L.  E.,  Mary,  Willie,  Joseph  and  Frederick  Hoeger 
hereby  undertake  and  agree  to  accept  said  sum  of  $40  in 
full  payment  and  settlement  of  any  and  all  claims  which 
they  have  or  might  assert  against  said  company  by  reason 
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thereof.  And  the  payment  of  said  sum  shall  operate  as  a 
complete  bar  to  any  and  every  right  of  action  which  said 
L.  E.,  Mary,  Willie,  Joseph  and  Frederick  Hoeger  might 
have  against  said  Citizens  Street  Railroad  Company  by 
reasons  of  the  matter  aforesaid.  In  witness  whereof  the 
parties  have  hereunto  set  their  hands  in  duplicate  this  4th 
day  of  January,  1897.  Lewis  E.  Hoeger.  Mary  Hoeger. 
Witnesses.  Greorge  Harvey.  George  W.  Bruce."  It  also 
set  forth  a  receipt  as  follows:  "Indianapolis,  Indiana, 
January  4,  1897.  Received  of  the  Citizens  Street  Railroad 
Company  of  Indianapolis,  Indiana,  the  sum  of  $40,  stipu- 
lated to  be  paid  in  the  foregoing  agreement.  Lewis  E. 
Hoeger.  Mary  Hoeger.  Witnesses.  Greorge  Harvey. 
Gleorge  W.  Bruce." 

Appellants  replied  in  two  paragraphs,  in  substance  as 
follows:  Paragraph  1.  The  agrlment  in  writing  dated 
January  4,  1897,  set  out  in  defendant's  said  second  para- 
graph of  answer,  was  intended  by  the  defendant  as  a  con- 
tract between  the  defendant  and  said  plaintiff  Lewis  E. 
Hoeger,  with  Mary  Hoeger,  Willie  Hoeger,  Joseph  Hoeger 
and  Frederick  Hoeger  as  joint  contractors.  Lewis  E., 
Mary,  Willie,  Joseph  and  Frederick  Hoeger  were  each  in- 
jured by  said  defendant  at  the  same  time  and  place,  to  wit, 
on  the  3d  day  of  January,  1897,  and  the  defendant  had 
knowledge  of  this,  and,  seeking  a  release  from  all  liability 
to  said  Lewis  E.,  Mary,  Willie,  Joseph  and  Frederick 
Hoeger  on  account  of  injuries  inflicted  upon  them  by  its 
negligence  on  said  date,  defendant  prepared  an  instrument 
of  contract  or  release.  It  was  signed  by  Lewis  Hoeger  and 
Mary  Hoeger.  Willie,  Joseph  and  Frederick  Hoeger  were 
of  the  ages  of  six  months,  three  years,  and  four  years,  re- 
spectively, and  each  of  said  infants  were  incapable  of 
making  a  valid  contract  Said  defendant  never  paid  any 
particular  part  of  said  sum  of  $40  to  Lewis  E.  Hoeger  or 
Mary  Hoeger,  or  to  either  of  the  three  infants,  but  paid 
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said  $40  in  a  lump  sum,  intending  some  part  for  each,  but 
not  specifying  what  or  how  much,  and  before  the  com- 
mencement of  this  action  said  sum  of  $40  in  gold  was 
tendered  to  said  defendant  on  the  part  of  Lewis  E.,  Mary, 
gillie,  Joseph  and  Frederick  Hoeger,  which  defendant 
refused  to  accept,  and  which  plaintiff  now  brings  into  court 
and  pays  to  the  clerk  of  the  court  for  the  use  of  defendant. 
Paragraph  2.  Plaintiff  avers  that  at  the  same  time  and 
place,  and  because  of  said  alleged  acts  and  negligence  com- 
plained of,  said  plaintiff's  horse  was  injured,  a  wagon 
demolished,  and  certain  clothing  belonging  to  himself  and 
wife  was  injured.  On  January  4,  1897,  the  next  day  after 
the  accident,  said  defendant  and  said  plaintiff,  and  Mary, 
his  wife,  reached  an  agreement  that  the  defendant  was  to 
pay  the  plaintiff  and  his  wife  the  sum  of  $40  in  settlement 
for  injury  done  by  the  defendant  to  said  horse,  wagon  and 
clothing.  Defendant  reduced  the  agreement  to  writing, 
and  represented  to  said  plaintiff  and  his  wife  that  it  cor- 
rectly set  forth  their  oral  agreement.  Plaintiff  and  his 
wife,  and  their  son  Willie,  were  very  sick  on  account  of  the 
injuries  sustained  on  the  night  before,  and  the  attention  of 
plaintiff  and  his  wife  and  a  physician  was  needed  to  save 
the  life  of  said  Willie  Hoeger.  The  agent  of  the  defendant 
well  knew  these  conditions,  and  knew  that  neither  the 
plaintiff  nor  his  wife  read  said  agreement,  nor  did  an  agent 
of  the  defendant  or  any  other  person  read  it  for  them,  but, 
upon  being  told  that  it  was  a  receipt  for  $40  to  them  paid 
for  injuries  to  the  horse,  wagon  and  clothing  above  referred 
to,  the  plaintiff  and  his  wife  signed  it,  believing  said  state- 
ment to  be  true.  Plaintiff  also  alleges  that  said  agent  of 
defendant,  knowing  of  the  injury  to  his  person,  for  which 
the  defendant  was  probably  liable,  and  knowing  the  dis- 
tressed condition  which  his  family  was  in,  and  knowing 
that  said  plaintiff  could  not  give  the  matter  his  personal 
attention,  came  to  plaintiff's  house  with  the  intent  to  de- 
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fraud  said  plaintiff,  and,  knowing  that  said  plaintiff  was 
relying  on  his  (the  agent's)  representation  as  to  the  con- 
tents of  the  agreement,  unlawfully  took  advantage  of  the 
condition  of  plaintiff's  household,  and  induced  plaintiff 
to  sign  this  agreement.  As  soon  as  plaintiff  had  an  oppor- 
tunity to  examine  the  paper  and  find  out  its  true  contents, 
and  before  the  conmiencement  of  this  action,  he  repudiated 
the  alleged  contract  and  tendered  to  the  defendant  the  sum 
of  $40  in  gold  received  from  its  agent,  which  the  defendant  • 
refused  to  accept,  and  plaintiff  now  brings  the  same  into 
court,  and  pays  it  to  the  clerk  of  the  court  for  the  use  of 
defendant. 

Appellee  demurred  to  appellant's  first  and  second  para- 
graphs of  reply  to  appellee's  second  paragraph  of  answer  to 
appellant's    complaint,    which    demurrer    was    sus- 

1.  tained,  and  from  which  ruling  of  the  court  the  ap- 
pellant appeals.     The  entry  of  this  ruling  and  the 

exception  is  in  the  following  language :  "Come  the  parties 
and  the  court  being  duly  advised  in  the  premises  now 
sustains  the  defendant's  demurrer  to  the  first  and  second 
paragraphs  of  plaintiff's  reply  to  defendant's  second  para- 
graph of  answer,  to  which  ruling  the  plaintiff  excepts." 
This  exception  was  joint,  and,  unless  the  court  erred  as  to 
both  paragraphs,  there  is  no  available  error. 

The  first  paragraph  is  clearly  bad,  because  it  does  not 

allege  that  either  of  the  parties  to  the  contract  of  settlement 

rescinded.      I^either    is    any    ground    shown    for 

2.  rescission;  and  no  reason  is  alleged  for  restoring 
the  statu  quo.     The  insistence  of  appellant  that  the 

alleged  contract  pleaded  by  appellee  is  joint,  that  it  is 
voidable  by  the  infant  joint  payees  on  account  of  infancy, 
that  the  subject-matter  of  the  alleged  contract  and  the  con- 
sideration thereof  are  entire,  and  any  rescission  thereof 
must  be  in  toto  and  complete,  may  be  conceded,  and  yet  it 
would  be  insufficient  for  the  reasons  above  stated. 
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That  a  sum  is  paid  in  gross  to  several  persons  in  satisfac- 
tion of  their  individual  claims,  does  not  necessarily  make  the 
contract  under  which  it  is  paid  joint.     The  payees 

3.  may  make  their  own  division.     Appellant  entered 
into  the  contract  for  a  valuable  consideration.     He, 

with  the  other  parties,  whose  names  are  set  out  in  the  con- 
tract, had  each  a  separate  claim  against  the  railroad  com- 
pany for  damages.  The  $40  was  paid  in  full  of  the  claim  of 
each  of  the  in  juried  parties.  Appellant's  claim  was  covered 
by  the  sum  paid  and  received  by  him  and  his  wife.  The 
rights  of  appellant  only,  who  is  sui  juris,  are  involved  in 
this  action.  Those  of  the  minors  and  the  mother  do  not 
arise. 

The  theory  of  the  second  paragraph  is  that  an  oral  agree- 
ment was  incorrectly  reduced  to  writing  and  signed  without 
reading.     Ordinarily  one  contracting  party  has  no 

4.  right  to  rely  upon  the  statement  of  the  other  as  to 
the  character  or  contents  of  a  written  instrument 

(this,  indeed,  is  only  another  form  of  stating  the  general 
rule)  ;  but,  while  this  is  true,  it  is  also  true  that  if  a  known 
trust  and  confidence  is  reposed  in  the  person  making  the 
representations,  and  there  is  a  relationship  justifying  such 
trust  and  confidence,  then  the  person  to  whom  the  repre- 
sentations are  made  may  rely  upon  them.  Robinson  v. 
Glass  (1884),  94  Ind.  211;  Shaeffer  v.  Shade  (1844),  7 
Blackf.  178;  Wood  v.  Wack  (1903),  31  Ind.  App.  252, 
and  cases  cited. 

In  Pomeroy,  Eq.  Jurisp.  (2d  ed.),  §892,  the  rule  is  thus 
stated:  ^'As  a  generalization  from  the  authorities,  the  va- 
rious conditions  of  fact  and  circumstance  with  respect  to 
the  question  how  far  a  party  is  justified  in  relying  upon 
the  representation  made  to  him  may  be  reduced  to  the  four 
following  cases,  in  the  first  three  of  which  the  party  is  not, 
while  in  the  fourth  he  is,  justified  in  relying  upon  the  state- 
ments which  are  offered  as  inducements  for  him  to  enter 
upon  certain  conduct:     (1)    When,  before  entering  into  the 
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contract  or  other  transaction,  he  actually  resorts  to  the 
proper  means  of  ascertaining  the  truth  and  verifying  the 
statement.  (2)  When,  having  the  opportunity  to  make 
such  examination  he  is  charged  with  the  knowledge  which 
he  necessarily  would  have  obtained  if  he  had  prosecuted  it 
with  diligence.  (3)  When  the  representation  is  concern- 
ing generalities  equally  within  the  knowledge  or  the  means 
of  acquiring  knowledge  possessed  by  both  parties.  (4)  But 
when  the  representation  is  concerning  facts  of  which  the 
party  making  it  has,  or  is  supposed  to  have,  knowledge,  and 
the  other  party  has  no  such  advantage,  and  the  circmn- 
stances  are  not  those  described  in  the  first  or  second  case, 
then  it  will  be  presumed  that  he  relied  upon  the  statement ; 
he  is  justified  in  doing  so." 

Said  second  paragraph  does  not  allege  any  mental  in- 
capacity or  other  disability  of  the  plaintiff.  It  is  not 
claimed  that  the  contents  of  the  agreement  were  incorrectly 
read.  No  excuse  is  alleged  for  not  having  read  it  It  is 
not  alleged  that  he  could  not  have  known  or  understood  its 
contents,  or  that  he  was  prevented  from  doing  so. 

Neither  paragraph  of  the  reply  was  suflScient.  The  cases 
referred  to  by  appellant  are  not  in  conflict  with  the  prin- 
ciples here  announced,  nor  with  the  authorities  cited. 

Judgment  affirmed. 

Black,  P.  J.,  Robinson,  Myers  and  Wiley,  JJ.,  concur. 
Roby,  C.  J.,  dissents. 

Dissenting  Opinion. 

Roby,  C.  J. — Appellant  sues  to  recover  damages  on  ac- 
count of  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  appellee.  The  second  paragraph  of  appellee's 
answer  was  as  follows : 

"The  defendant,  Citizens  Street  Railroad  Company,  for 
further  answer  to  the  complaint  of  the  plaintiff  says  that 
heretofore  on  the  4th  day  of  January,  before  the  filing  of 
this  suit,  this  defendant  and  the  plaintiff  entered  into  an 
agreement  in  writing  in  the  words  and  figures  following: 
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[The  writing  is  correctly  set  out  in  the  main  opinion.] 
And  the  defendant  says  that  by  reason  of  the  premises  the 
plaintiff  then  and  there  released  the  defendant  from  any 
and  all  liability  on  account  of  the  matters  and  things  al- 
leged in  his  complaint,  and  that  said  plaintiff  has  and 
retains  the  sum  of  money  mentioned  in  said  contract,  and 
said  contract  is  now,  and  was  at  the  time  of  filing  this  suit, 
and  has  been  continuously  since  its  execution,  in  full  force 
and  effect.     Wherefore,"  etc. 

To  this  answer  a  reply  in  two  paragraphs  was  filed,  and 
demurrers  thereto  sustained,  which  action  of  the  court  is 
assigned  as  error,  and  presents  the  only  question  for  de- 
cision. The  rule  that  a  bad  reply  is  good  enough  for  a  bad 
answer  renders  further  reference  to  the  replies  unnecessary. 
Board,  etc.,  v.  Stock  (1894),  11  Ind.  App.  167,  171. 

The  cause  of  action  stated  in  the  complaint  is  personal 
to  the  appellant.  The  right  asserted  is  a  several  one,  in 
which  no  other  individual  has  or  can  have  any  share. 
Whether  the  liability  of  the  promisors  is  joint  or  several 
depends  upon  the  intention  of  the  parties  as  ascertained 
from  the  contract  by  the  ordinary  rules  of  construction. 
Prima  facie  the  liability  of  two  or  more  persons  on  the  same 
contract  is  a  joint  liability.  Words  which  indicate  the 
common  assumption  of  an  obligation  strengthen  this  infer- 
ence. Eller  V.  Lacy  (1894),  137  Ind.  436;  Bamett  v. 
Juday  (1871),  38  Ind.  86;  Taylor  v.  Reger  (1897),  18 
Ind.  App.  466,  63  Am.  St.  352 ;  2  Page,  Contracts,  §1132. 

The  release  set  up  in  appellee's  answer  is  in  terms  the 
joint  release  of  the  five  parties  named,  and  discharges  any 
joint  right  of  action  which  they  may  have  or  claim  against 
appellee  on  account  of  injuries  supposed  or  claimed  to  have 
been  suffered  by  them.  The  instrument  does  not  purport 
to  discharge  the  liability  asserted  in  the  complaint  The 
$40  paid,  was  paid  in  solido,  a  fact  which,  if  there  were 
any  uncertainty — which  there  is  not — as  to  the  release 
being  joint  or  several,  would  require  it  to  be  construed  as  a 
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joint  release.  1  Parsons,  Contracts  (9th  ed.),  19.  The  in- 
strument must  be  interpreted  so  as  to  arrive  at  and  carry 
out  the  intention  of  the  contracting  parties.  Such  intention 
is  deduced  from  the  language  used.  It  is  given,  when  pos- 
sible, its  literal  meaning,  but  the  attached  words,  which 
clearly  appear  bjr  the  consideration  of  the  contract  as  a 
whole  not  to  accord  with  the  intention  of  the  parties,  may 
be  disregarded.  Landwerlen  v.  Wheeler  (1886),  106  Ind. 
523.  In  the  case  cited,  subscriptions  for  building  a  church 
were  held,  by  reference  to  the  face  of  the  paper,  to  be 
several,  as  they  were  clearly  intended  to  be. 

There  is  nothing  contained  in  appellee's  answer, 
nor  upon  the  face  of  the  instrument  therein  set  out, 
which  tends  in  anywise  to  show  that  the  parties  meant 
anything  except  what  was  said  in  plain  words,  not  only 
once,  but  six  times,  and  there  is  no  ambiguity  to  be  ex- 
plained. It  is  stated  that  the  five  persons  named  claimed 
that  the  railway  company  is  liable  in  damages  by  reason 
of  injuries  in  person  and  property  caused  by  a  collision  on 
or  about  the  3d  day  of  January,  1897.  It  is  this  joint 
claim  which  is  released  and  none  other.  Joint  owners  of 
property  may  sue  for  damages,  and  a  number  of  persons 
may  unite  in  a  claim  not  susceptible  of  establishment  in 
court,  and  there  is  nothing  to  prevent  the  party  against 
whom  it  is  made  from  disposing  of  it  by  settlement  rather 
than  by  legal  defense. 

Appellant  sues  on  account  of  injuries  received  on  January 
3,  1897.  The  release  refers  to  joint  injuries  received  on  or 
about  that  date.  This  in  nowise  modifies  the  terms  of  the 
contract.  Various  claims  may  be  made  because  of  a  single 
occurrence,  and  injury  to  joint  property  might  be  done  at 
the  same  time  that  individual  injury  was  infiicted,  while 
the  number  of  collisions  which  might  have  occurred  on  or 
about  January  3  is  unfortunately  unlimited. 

The  injuries,  which  appellant  alleges,  were  considerable 
ones.     If  the  entire  sum  of  $40  were  appropriated  to  him, 
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as  it  was  not,  it  would,  on  the  face  of  the  pleadings,  appear 
to  be  inadequate  to  compensate  him.  This  court  has  said 
upon  similar  facts:  "We  can  not  look  to  the  question  of 
the  inadequacy  of  the  consideration.  After  the  injury  was 
incurred  the  appellant  was  at  full  liberty  to  compromise  the 
damages  with  the  appellee  for  any  valuable  consideration, 
however  small,  and,  if  he  chose  to  accept  a  less  amount  than 
that  to  which  he  might  have  been  entitled  in  an  action 
therefor  in  the  proper  court,  such  settlement  is  nevertheless 
a  full  accord  and  satisfaction,  from  which  the  courts  can 
not  relieve  him."  Lease  v.  Pennsylvania  Co.  (1894),  10 
Ind.  App.  47,  51. 

An  injured  person  who  signs  a  release  is  held  by  the  letter 
of  his  contract  If  he  makes  a  bad  bargain  it  is  his  own 
concern.  The  other  party  to  such  instrument  must  also 
abide  by  it  as  it  is  written.  If  he  pays  more  than  the  re- 
lease is  worth,  that  is  his  own  concern.  Those  who  invoke 
the  letter  of  an  agreement  as  against  the  adverse  party  to 
it  must  take  it  throughout  as  written ;  and,  as  the  contract 
pleaded  is  written,  it  does  not  release,  or  purport  to  release, 
the  cause  of  action  set  up  in  the  complaint. 

This  conclusion  renders  it  unnecessary  to  determine 
whether  one  of  the  parties  to  a  joint  contract,  which  has 
not  been  fully  executed,  may  return  the  joint  consideration 
taken  by  him  and  held  for  the  benefit  of  parties  who  have 
not  signed  such  contract. 

It  has  seemed  to  the  writer  quite  remarkable  that  the 
judicial  discrimination  which  readily  recognizes  a  sub- 
stantial difference  between  joint  and  several  exceptions, 
joint  and  several  assignments,  joint  and  several  demurrers, 
etc.,  should  be  color-blind  as  between  joint  and  several  con- 
tracts. If  the  answer  were  good,  I  should  not  be  able  to 
agree  with  the  conclusions  reached  in  the  main  opinion, 
notwithstanding  the  "joint  exception." 

I  therefore  dissent. 
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Brooks,  Guardian,  v.  Morgan. 

[No.  5,702.     Filed  December  8,  1905.] 

1.  Judgment. — Collateral  Attack, — Drains, — Injunction, — ^A  suit 
to  restrain  defendant,  a  contractor,  from  constructing  a  public 
drain  established  by  a  judgment  of  the  board  of  commissioners, 
is  a  collateral  attack  on  such  judgment,  and  such  suit  can  not 
prevail  unless  the  judgment  is  void.    p.  677. 

2.  Same.  —  Boards  of  Commissioners,  —  Binding  Force,  —  The 
judgment  of  the  board  of  commissioners  in  a  judicial  action, 
where  it  has  jurisdiction,  is  as  binding  as  the  judgment  of  a 
court  of  general  jurisdiction,     p.  677. 

3.  Same. — Void, — Voidable, — A  judgment  of  a  court  of  compe- 
tent jurisdiction,  having  a  defect,  not  appearing  of  record, 
which  renders  it  invalid,  is  voidable  and  not  void.    p.  677. 

4.  Evidence. — Judgment, — Boards  of  Commissioners, — Record, — 
Jurisdictional  Facts, — The  judgment  of  a  board  of  commission- 
ers can  be  proved  only  by  its  record,  and  such  record  must  show 
that  the  requisites  of  statutes,  necessary  to  give  jurisdiction, 
were  strictly  complied  with  so  far  as  necessary  to  give  jurisdic- 
tion, otherwise  it  is  void.     p.  677. 

5.  Judgment.  —  Collateral  Attack. — When  Permissible, — Where 
the  records  of  an  inferior  court  rendering  judgment  affirm- 
atively show  jurisdiction  of  the  parties  and  its  jurisdiction  over 
the  subject-matter  is  prescribed  by  law,  such  judgment  is  not 
subject  to  a  collateral  attack,     p.  678. 

6.  Same. — Collateral  Attack, — Defective  Notice, — Where  the  de- 
fendant in  an  action  before  a  court  of  inferior  jurisdiction  has 
been  given  a  notice,  though  defective,  and  the  court  has  held  it 
sufficient  to  confer  jurisdiction,  a  judgment  in  such  action  is  not 
subject  to  collateral  attack,    p.  678. 

7.  Same.  —  Validity,  —  Presumptions, — Collateral  Attack, — The 
complaint  in  an  action  collaterally  attacking  a  judgment  of  a 
court  of  inferior  jurisdiction  must  show  that  the  record  of 
such  court  affirmatively  shows  that  the  court  had  no  jurisdic- 
tion, the  presumption  being,  in  the  absjnce  of  such  showing, 

*  that  the  court  had  jurisdiction,    p.  679. 

8.  Pleading.  —  Complaint,  —  Injunction,  —  Drains,  —  Establish- 
ment,— Collateral  Attack, — Notice, — A  complaint  to  enjoin  a 
contractor  from  constructing  a  public  drain  according  to  the 
judgment  of  the  board  of  commissioners  because  plaintiff  ''had 
no  notice  of  the  filing  of  the  petition  for  the  construction  of  the 
drain  or  of  any  of  the  proceedings  in  the  matter  until  within  a 
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week  before  the  filing  of  his  complaint,"  is  bad,  since  such  com- 
plaint must  negative  the  giving  of  the  notice  or  notices  pre- 
scribed by  the  drainage  statutes,  whether  plaintiff  actually  had 
notice  being  immaterial,    p.  679. 

From  Hamilton  Circuit  Court ;  Ira  W.  Christian,  Judge. 

Suit  by  Marion  Brooks  as  guardian  of  Elizabeth  Pilker- 
ton,  a  person  of  unsound  mind,  against  Simeon  Morgan. 
From  a  decree  for  defendant,  plaintiff  appeals.     Afjfimied. 

Roberts  &  Vestal,  for  appellant. 
William  8.  Christian,  for  appellee. 

Black,  P.  J. — The  court  below  sustained  the  appellee's 
demurrer  for  want  of  facts  to  the  complaint  of  appellant, 
suing  as  the  guardian  of  Elizabeth  Pilkerton,  a  person  of  un- 
sound mind  and  widow  of  Jesse  Pilkerton,  deceased.  It  was 
alleged  that  she  'was  the  owner  for  life  of  certain  described 
land  in  Hamilton  county,  of  which  she,  by  her  guardian, 
was  in  possession.  It  was  averred  that  in  1898  Anderson 
Blanton  and  others  filed  in  the  auditor's  ofiice  of  that 
county  a  petition  to  the  board  of  commissioners  of  the 
county  to  cause  to  be  constructed  a  drain,  for  the  purpose 
of  draining  the  lands  of  the  petitioners ;  that  such  proceed- 
ings were  had  thereunder  that  the  board  appointed  three 
viewers  to  view  the  proposed  route  of  the  drain,  and  to 
report  their  doings  thereon,  as  provided  by  law;  that  these 
viewers  viewed  the  same  and  reported  in  favor  of  the  estab- 
lishing of  the  drain,  and  that  it  be  established  over  and 
along  a  route  described  at  length  in  the  complaint  herein, 
and  they  reported  the  number  of  acres  benefited  by  the  con- 
struction of  the  drain,  and  the  assessments  against  the  same 
for  the  construction,  which  assessments  are  set  out  in  the 
complaint,  among  them  being  an  assessment  against  a 
portion  of  said  land  of  appellant's  ward,  designated  as  land 
of  the  Jesse  Pilkerton  estate;  that  the  viewers  recom- 
mended in  their  report  that  the  drainage  would  be  best 
accomplished  by  a  ten-inch  tile-drain  from  the  beginning 
of  certain  stakes  designated,  and  by  tile-drain  of  different 

Vol.  36—43 
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and  larger  sizes,  described,  between  other  designated 
points,  etc.,  with  further  recommendations  stated  concern- 
ing the  drain;  that  the  viewers  further  reported,  allotting 
the  ditch  for  the  purpose  of  construction  and  assigning  to 
each  of  the  landowners  so  assessed  their  respective  allot- 
ments; that  the  board  approved  the  report  and  ordered  the 
establishment  of  the  ditch,  and  that  it  be  constructed  along 
the  route  described  in  the  report;  that  such  proceedings 
were  had  as  that  the  drain  was  constructed  in  accordance 
with  the  report  and  order  of  the  board,  and  the  several 
persons  whose  lands  were  so  reported  and  assessed  con- 
structed their  respective  allotments;  that  part  of  the  land 
in  which  appellant's  ward  holds  a  life  estate  was  assessed 
$20  for  such  construction;  that  appellant  constructed  said 
allotment  against  the  Jesse  Pilkerton  estate  at  a  cost  equal 
to  the  assessment,  to  wit,  $25,  said  drain  at  the  commence- 
ment of  the  suit  at  bar  having  been  for  five  years  con- 
structed and  in  successful  operation  and  properly  draining 
the  land  assessed  for  its  construction,  including  the  land  of 
appellant's  ward ;  that  in  wet  seasons  the  drain  is  tested  to 
its  full  capacity  to  carry  off  the  water  which  flows  into  it 
from  the  lands  so  assessed,  and  the  part  of  the  drain  which 
is  tiled  is  filled  to  its  utmost  capacity.  This  drain,  it  is 
alleged,  is  known  as  the  Blanton  drain. 

It  is  further  alleged  that  in  1903  a  petition  was  filed 
by  Milton  Hare  and  John  Manford,  with  the  auditor  of 
the  county,  praying  the  board  of  commissioners  of  the 
county  to  cause  to  be  constructed  a  certain  drain  for  the 
purpose  of  draining  the  lands  of  the  petitioners,  and  such 
proceedings  were  had  thereunder  before  the  board  that  at 
the  July  term,  1903,  the  board  appointed  three  viewers  to 
examine  the  proposed  route  of  the  drain,  and  to  report 
their  doings  thereunder  according  to  law ;  that  these  viewers 
afterward  reported  in  favor  of  the  drain,  and  filed  their 
report  in  the  auditor's  office  in  September,  1903,  recom- 
mending that  the  drain  be  established,  and  that  the  con- 
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struction  thereof  be  ordered,  and  that  the  drain  be  located 
over  and  along  a  certain  route  described,  the  terminal  point 
being  in  that  part  of  the  Blanton  drain  consisting  of  one 
row  of  ten-inch  tile,  and  that  certain  lands  would  be  ben- 
efited, with  the  names  of  owners  and  the  number  of  acres 
assessed  for  construction,  as  set  out  at  length  in  the  com- 
plaint, the  name  of  the  appellant  or  that  of  his  ward  or 
that  of  said  estate  not  occurring,  and  the  ward's  land  not 
being  mentioned ;  that  the  viewers  further  reported  recom- 
mending that  the  ditch  be  not  allotted  for  construction 
among  the  landowners  assessed,  but  that  it  be  constructed 
by  letting  the  contract  by  sale  by  the  auditor,  as  provided 
by  law;  that  the  board  of  commissioners  approved  this 
report  and  ordered  that  the  drain  be  established  and  con- 
structed over  and  along  the  route  described  in  the  report; 
and  afterward  the  auditor,  after  duly  advertising  the  same, 
let  the  construction  to  the  appellee  Simeon  Morgan,  who 
entered  into  a  contract  to  construct  the  drain  in  accordance 
with  the  report  and  the  order  of  the  board  of  commission- 
ers; and  he  was  giving  out  in  speeches  that  he  would  so 
construct  the  drain.  It  was  alleged  that  the  appellee  would 
construct  the  drain  unless  enjoined  by  the  court  below ;  that 
the  drain  would  empty  into  the  Blanton  drain  some  rods 
below  its  upper  end  and  in  a  part  thereof  constructed  with 
ten-inch  tile;  that  the  proposed  drain  where  it  would  so 
empty  would  be  of  the  same  size  as  the  Blanton  drain ;  that 
the  tiling  in  the  proposed  drain  at  wet  seasons  or  after  con- 
siderable rainfall  would  not  be  more  than  sufficient  in  size 
to  carry  the  water  that  would  fall  and  naturally  would  flow 
from  the  lands  proposed  to  be  assessed  for  its  construction; 
that  it  would  drain  into  the  Blanton  drain  water  from 
nearly  thirty  acres  of  land,  not  assessed  for  the  construction 
of  the  Blanton  drain,  being  lands  of  Hare  and  Goldsmith ; 
that  at  the  time  of  the  assessments  for  the  construction  of 
the  Blanton  drain  and  of  its  construction  said  lands  of  Hare 
and  Goldsmith  were  drained  by  an  underground  drain  run- 
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ning  in  an  easterly  direction,  and  in  no  way  connected  with 
the  Blanton  drain,  and  those  persons  objected  to  having 
their  lands  assessed  for  the  construction  of  the  Blanton 
drain,  for  the  reason  that  they  were  drained  by  the  under- 
ground drain  in  an  entirely  different  direction  and  through 
an  entirely  different  outlet ;  that  by  the  construction  of  the 
proposed  drain  a  large  volume  of  water  from  these  lands  of 
Ilaro  and  Goldsmith  would  be  thrown  through  it  into  the 
Blanton  drain,  thereby  throwing  more  water  into  it  than  it 
could  carry,  causing  it  to  overflow  and  damage  and  ruin 
the  public  drain,  to  the  irreparable  injury  of  the  Blanton 
drain,  destroying  its  usefulness,  and  rendering  it  incapable 
of  draining  the  lands  which  were  assessed  for  its  construc- 
tion, including  the  land  in  which  appellant's  ward  holds 
a  life  estate,  nearly  twenty  acres  of  which  drain  into  the 
Blanton  drain;  that  a  line  of  tile  from  this  land  empties 
into  that  part  of  the  Blanton  drain  constructed  by  ten-inch 
tile ;  that  this  part  of  her  land  has  no  other  outlet  than  into 
the  Blanton  drain ;  that,  if  the  proposed  Hare  and  Manf ord 
drain  be  constructed,  the  water  from  the  lands  of  Hare  and 
Goldsmith  will  be  thrown  upon  and  into  the  Blanton  drain, 
causing  said  land  of  appellant's  ward  to  be  overflowed, 
rendering  a  part  thereof  too  wet  to  grow  crops,  to  the  great 
and  irreparable  damage  of  the  appellant  and  his  ward's 
said  life  estate ;  "that  plaintiff  had  no  notice  or  knowledge 
of  any  kind  whatever  of  the  proposed  construction  of  the 
drain  petitioned  for  by  said  Hare  and  Manf  ord;  that  he 
had  no  notice  or  knowledge  of  the  filing  of  the  petition  for 
the  construction  of  said  drain,  or  of  any  proceedings  in 
said  matter,  until  within  a  week  before  the  filing  of  this 
complaint;  that  plaintiff  has  no  other  or  different  remedy 
at  law  to  prevent  the  injury  to  said  Blanton  drain,  or  to  his 
ward's  life  estate  in  said  land,  other  than  to  ask  this  court 
to  restrain  said  jilorgan  from  constructing  said  proposed 
drain  petitioned  for  by  said  Hare  and  Manford.  Where- 
fore plaintiff  asks  that  defendant  be  enjoined  from  pro- 
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ceedings  to  construct  said  drain,  and  asks  for  all  other  just 
and  equitable  relief." 

The  suit  is  a  collateral  attack  upon  the  action  of  the 
board  of  commissioners  in  relation  to  the  Hare  and  Man- 
ford  drain,  and  it  can  not  be  maintained  unless  it 

1.  be  shown  by  the  complaint  that  such  action  was  void 
for  want  of  jurisdiction.     Krug  v.  Davis  (1882), 

85  Ind.  309;  Simonton  v.  Hays,  88  Ind.  70;  Town  of 
Cicero  v.  Williamson  (1883),  91  Ind.  541;  Young  v.  Sel- 
lers (1886),  106  Ind.  101;  Bossier  v.  Orimmer  (1892), 
130  Ind.  219. 

The  determination  of  the  board  of  county  commissioners, 

in  a  matter  in  which  it  acts  in  a  judicial  capacity,  where  it 

has  jurisdiction  of  the  subject-matter  and  of  the 

2.  parties,  is  as  binding  upon  the  parties  as  are  the 
adjudications    of    any    other    courts.     Maxwell    v. 

Board,  etc.  (1889),  119  Ind.  20;  Bassier  v.  Orimmer, 
supra. 

A  judgment  of  a  court  of  competent  jurisdiction  is  not 
void,  unless  the  thing  lacking,  or  making  it  so,  is 

3.  apparent  on  the  face  of  the  record.     Smith  v.  Hess 
(1883),   91   Ind.   424;   Earl  v.  Earl   (1883),   91 

Ind.  27. 

The  board  of  county  commissioners  is  a  court  of  record, 
and  its  acts  can  only  be  proved  by  its  record.  State  v. 
Conner  (1840),  5  Blackf.  325.  Such  board  is  an  inferior 
court  of  special  and  limited  statutory  jurisdiction,  whose 
records,  to  make  them  evidence  of  the  validity  of  the  acts 
of  the  court,  must  show  that  the  requisites  of  the 

4.  statutes  under  which  it  acted  were  strictly  complied 
with  so  far  as  necessary  to  give  jurisdiction.    Bhode 

V.  Davis  (1850),  2  Ind.  53;  Bosenthal  v.  Madison,  etc., 
Plankroad  Co.  (1858),  10  Ind.  358;  Hanna  v.  Board,  etc. 
(1867),  29  Ind.  170,  172;  Doctor  v.  Hartman  (1881),  74 
Ind.  221;  State,  ex  rel,  v.  Board,  etc.  (1885),  101  Ind.  69. 
AVlien  sitting  as  a  court,  the  board  can  speak  by  its  record 


678        APPELLATE  COUET  OF  INDIANA, 

Brooks  V.  Morgan — 36  Ind.  App.  672. 

only.  Board,  etc.,  v.  Cutler  (1855),  7  Ind.  6.  The  juris- 
diction of  the  board,  acting  as  an  inferior  court,  must  be 
shown  in  the  court's  own  record.  Stoddard  v.  Johnson 
(1881),  75  Ind.  20,  32.  Presumptions  will  not  be  indulged 
in  favor  of  the  board's  jurisdiction,  and  its  judgment  will 
be  void  unless  it  be  affirmatively  shown  that  jurisdiction 
was  acquired.  Wilkinson  v.  Moore  (1881),  79  Ind.  397. 
The  record  of  such  a  court,  as  against  collateral  attack, 
imports  absolute  verity.  Friedline  v.  State  (1884),  93 
Ind.  366;  Weir  v.  State,  ex  rel.  (1884),  96  Ind.  311. 

Where  the  jurisdiction  of  an  inferior  court  over  the 
subject-matter  and  the  parties  is  established,  the  same  pre- 
sumptions exist  in  favor  of  the  regularity  of  the 

5.  action  of  such  court  as  exist  in  favor  of  the  action 
of  a  court  of  general  jurisdiction,  and  the  judgment 

rendered  by  such  inferior  court,  in  such  case,  is  not  subject 
to  collateral  attack.  Stoddard  v.  Johnson,  supra,  and  cases 
cited;  Grv^enmeyer  v.  City  of  Logansport  (1881),  76  Ind. 
549;  Featherston  v.  Small  (1881),  77  Ind.  143;  Argo  v. 
Barthand  (1881),  80  Ind.  63;  Million  v.  Board,  etc. 
(1883),  89  Ind.  5;  Simonton  v.  Hays  (1882),  88  Ind.  70; 
Board,  etc.,  v.  Montgomery  (1886),  106  Ind.  617.  The 
record  of  a  court  of  limited  and  inferior  jurisdiction,  which 
affirmatively  shows  upon  its  face  that  such  court  had  juris- 
diction of  the  subject-matter  and  of  the  person  of  the  de- 
fendant, is  entitled  to  the  same  respect  and  is  as  invulner- 
able to  collateral  attack  as  the  records  of  courts  of  general 
jurisdiction.    Peters  v.  KoepJce  (1901),  156  Ind.  35.    . 

Where  some  notice,  though  defective,  has  been  given,  the 

board  has  authority  to  determine  whether  it  has  acquired 

jurisdiction,  and  if  in  such  case  the  board  deter- 

6.  mine   that   the   statutory   requirements   concerning 
notice  have  been   sufficiently  complied  with,   such 

decision  is  not  subject  to  collateral  attack.  Muncey  v. 
Joest  (1881),  74  Ind.  409.  When  such  an  inferior  court 
is  required  to  ascertain  and  decide  upon  facts  essential  to 


NOVEMBER  TERM,  1905.  679 

Brooks  V,  Morgan — 36  Ind.  App.  672. 

its  jurisdiction,  its  decision  thereon  in  favor  of  its  juris- 
diction (which  will  be  presumed,  if  the  board  proceeds  to 
take  jurisdiction)  is  not  subject  to  collateral  attack.  Stod- 
dard V.  Johnson,  supra;  Ricketts  v.  SpraJcer  (1881),  77 
Ind.  371]  Heagy  v.  Black  (1883),  90  Ind.  634. 

Where  the  action  is  not  one  relying  upon  the  judicial 

action  of  the  board  of  county  commissioners,  but  is  an 

attack  upon  such  action,  it  will  be  assumed  that  the 

7.  board  acquired  jurisdiction,  and  the  contrary  must 
be   shown.     Simonton  v.   Hays,  supra;  Ryder  v. 

Horsting  (1891),  130  Ind.  104,  16  L.  R.  A.  186.  In  order 
to  show  by  pleading  that  a  judgment  of  a  court  of  inferior 
jurisdiction,  which  is  collaterally  attacked  thereby,  is 
void,  it  must  be  made  to  appear  that  the  record  of  such 
court  does  not  show  jurisdiction.  Indianapolis,  etc.,  R.  Co. 
V.  Harmless  (1890),  124  Ind.  26;  Fitch  v.  Byall  (1898), 
149  Ind.  564;  Layman  v.  Hughes  (1899),  152  Ind.  484. 
See,  also,  Hume  v.  Conduitt  (1881),  76  Ind.  598. 

The  proceedings  for  the  establishment  of  the  Hare  and 

Manford  drain,  here  collaterally  attacked,  were  controlled 

by  the  statute  of  1881  and  its  amendments,  §4285 

8.  et  seq.  R.  S.  1881  and  amendments  (Acts  1891,  p. 
313,  Acts  1899,  p.  486,  Acts  1899,  p.  542,  Acts 

1903,  p.  186).  The  petition  to  be  filed  with  the  auditor  of 
the  county  was  to  be  "signed  by  one  or  more  of  the  land- 
owners, whose  lands  will  be  liable  to  be  affected  or  as- 
sessed," etc. 

The  viewers  were  required  to  estimate  the  damages,  if 
any,  "that  any  person  or  persons  will  sustain  by  reason  of 
the  construction  of  such  ditch,  and  assess  such  damages  to 
the  parties  owning  the  lands  benefited,  in  proportion  as 
each  tract  of  land  is  assessed  for  benefits."  §5660  Bums 
1901,  §4290  R.  S.  1881. 

It  was  the  duty  of  the  auditor,  on  the  report  of  the 
viewers  being  filed,  "if  it  be  in  favor  of  the  proposed  work, 
to  cause  a  notice  of  the  pendency  of  said  petition  and 
report  to  be  given  by  publishing  the  same  for  two  weeks  in 
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some  newspaper  of  general  circulation,  published  in  said 
county.  The  first  insertion  of  said  notice  shall  be  three 
weeks  immediately  before  the  time  set  for  the  hearing  of 
said  petition  and  report,  which  notice  shall  briefly  state 
where  said  ditch  commences  at  its  source,  and  where  it 
terminates  at  the  outlet,  together  with  the  names  of  the 
owners  of  the  land  that  will  be  affected  thereby,  so  far  as 
they  can  be  ascertained  by  reasonable  inquiry  and  search 
of  the  public  records  in  the  ofiice  of  the  recorder,  clerk, 
auditor  and  treasurer,  and  at  the  same  time  the  auditor 
shall  mail  a  copy  of  the  same  to  all  nonresidents  whose 
address  is  known  to  him,  or  can  be  ascertained  by  inquiry 
at  the  treasurer's  office."  §5663  Bums  1901,  Acts  1893, 
p.  329,  §3. 

It  is  sought  in  the  complaint  before  as  to  attack  the  juris- 
diction of  the  board  of  commissioners  by  alleging  that  the 
appellant,  guardian  of  the  landowner,  who,  it  was  alleged, 
had  suffered  damage,  had  no  notice  or  knowledge  of  any 
kind  whatever  of  the  proposed  construction  of  the  drain 
petitioned  for  by  Hare  and  Manford,  and  that  he,  the 
guardian,  had  no  notice  of  the  filing  of  the  petition  for  the 
construction  of  the  drain  or  of  any  of  the  proceedings  in 
the  matter,  until  within  a  week  before  the  filing  of  his  com- 
plaint, which  was  filed  January  19,  1904.  It  is  not  shown 
that  notice  as  required  by  the  statute  was  not  given,  or  that 
notice  held  to  be  sufficient  by  the  board  was  not  given,  nor 
does  the  complaint  indicate  what  the  record  shows  or  fails 
to  show  concerning  notice. 

Notwithstanding  all  that  is  said  in  the  complaint,  every- 
thing required  by  law  may  have  been  done  in  strict  com- 
pliance with  the  statute  in  all  the  proceedings  relating  to 
the  drain  in  question.  See  Featherston  v.  Small,  supra; 
Muncey  v.  Joest,  supra;  Montgomery  v.  Wasem  (1888), 
116  Ind.  343;  McCollum  v.  Uhl  (1891),  128  Ind.  304; 
Steele  v.  Empsom  (1895),  142  Ind.  397. 

Judgment  affirmed. 
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Featherstone  Foundry   &   MAcnmE  Company 

V.  Criswell. 

[No.  5,401.    Filed  June  29,  1905.     Rehearing  denied  October  24, 
1905.     Transfer  denied  December  8,  1905.] 

1.  Contracts. — Conditions  Precedent. — Signatures. — ^Where  the 
parties  make  the  reduction  of  an  agreement  to  writing  and  its 
signature  a  condition  precedent,  it  will  not  constitute  a  binding 
obligation  until  such  conditions  are  fulfilled,  but  where  they 
assent  to  the  terms,  their  intention  to  embody  such  contract  in 
writing  does  not  prevent  the  taking  effect  of  such  agreement 
at  once.    p.  683. 

2.  Pleading.  —  Complaint.  —  Contracts.  —  Pa/roU  —  Evidence.  — 
Where  a  pleading  fails  to  allege  that  a  contract  therein  men- 
tioned was  in  writing,  it  will  be  presumed  that  it  was  oral;  and 
a  written  contract  is  not  evidence  of  an  oral  one.    p.  683. 

3.  Contracts. — Execution. — Draft. — ^While  a  writing,  signed 
by  one  party  and  assented  to  orally  by  the  other  party, 'consti- 
tutes a  written  contract,  a  written  draft  of  a  contract,  signed 
by  neither  party,  does  not  constitute  a  written  contract,    p.  683. 

4.  Evidence.  —  Conversations.  —  Right  to  Entire  Language. — 
Where  a  part  of  a  conversation  is  introduced  in  evidence  by 
plaintiff,  defendant  has  the  right  to  introduce  the  remainder, 
p.  684. 

5.  Same.  —  Admission  of.  —  Objections.  —  Different  Reasons  on 
Appeal. — ^Where  objections  made  to  the  introduction  of  evidence 
at  the  trial  were  overruled,  different  reasons  can  not  be  assigned 
on  appeal,     p.  684. 

6.  Same. — Contracts. — CiLstom  of  Business, — ^Where  an  action  is 
brought  to  recover  for  the  breach  of  a  specific  contract,  includ- 
ing commissions  on  sales,  evidence  of  the  custom  of  defendant, 
in  excluding  commissions  in  contracts  with  others,  is  inadmis- 
sible,    p.  684. 

From  Superior  Court  of  Marion  County  (63,475)  ;  Vin- 
son Carter,  Judge. 

Action  by  Alexander  P.  Criswell  against  the  Feather- 
stone  Foundry  &  llachine  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Addison  C.  Harris  and  Frank  C,  Cutter,  for  appellant. 
Hawkins,  Smith  &  Hawkins,  for  appellee. 
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RoBY,  J. — Appellee  sued  appellant  for  $2,500  alleged  to 
be  due  under  an  oral  contract  for  the  payment  of  a  com- 
mission upon  sales  made  by  appellant  in  its  "refrigerating 
department"  during  the  term  of  appellee's  employment  by 
it  as  a  general  agent,  such  commission  being  in  addition  to 
a  salary  of  $175  per  month  and  expenses  paid  to  him  by 
it  He  recovered  according  to  the  theory  of  the  com- 
plaint. The  issue  was  made  by  general  denial  and  an 
answer  of  payment  which  was  also  denied.  Error  is  as- 
signed upon  overruling  the  motion  for  a  new  trial.  The 
reasons  given  for  a  new  trial  will  be  considered  in  the  order 
in  which  they  are  presented. 

The  controversy  between  the  parties  is  over  the  terms  of 
appellee's  employment  His  contention  is  that  he  was  to 
receive  $175  per  month,  expenses,  and  two  and  one-half 
per  ceAt  commission  upon  all  sales  made  by  the  department. 
The  appellant's  contention  is  that  it  did  not  agree  to  pay 
any  .commission;  that  no  commission  was  contemplated. 
The  testimony  was  in  direct  conflict. 

Appellee,  after  some  preliminary  negotiations  in  which 
"there  was  not  much  said  about  compensation,"  submitted 
to  appellant's  president  a  form  of  contract  which  was  not 
assented  to.  He  thereupon  prepared  a  second  form,  and 
submitted  it  to  the  same  person.  The  principal  diiference 
in  the  two  drafts  related  to  the  fixed  salary,  which  was 
reduced  in  the  latter  one  from  $200  to  $175  per  month, 
both  containing  a  provision  for  the  payment  of  two  and 
one-half  per  cent  commission  on  sales  made  by  the  depart- 
ment of  appellant's  business  named.  Appellee  testified 
that  appellant's  president  read  the  last  draft ;  said  it  was  all 
right;  said  he  wanted  to  submit  it  to  his  lawyers;  that  ho 
was  going  east ;  that  appellee  should  go  to  work,  and  when 
he  came  back  he  would  fix  up  the  contract  Appellee 
further  testified  that  he  was  not  able  after  that  time  to  get 
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the  attention  of  the  president  to  the  matter.  He  continued 
in  the  employment  thirteen  months. 

It  is  insisted  that,  although  the  terms  of  the  contract 

were  assented  to,  it  was  not  completed  until  it  was  signed, 

the  intent  being  manifest  that  it  should  be  reduced 

1.  to  writing.    The  law  is  that  where  the  parties  make 
the  reduction  of  the  agreement  to  writing  and  its 

signature  by  them  a  condition  precedent  to  its  completion, 
it  will  not  be  a  contract  until  it  is  reduced  to  writing  and 
signed.  But  where  they  assent  to  all  of  its  terms,  the  mere 
reference  to  a  future  contract  in  writing  will  not  negative 
the  existence  of  a  present  and  completed  one.  7  Am.  and 
Eng.  Ency.  Law  (2d  ed.),  140.  Appellee  entered  upon 
the  employment  in  pursuance  to  the  arrangement  made. 
The  reduction  to  writing  of  the  agreement  was  not  made  a 
condition  precedent  to  its  completion,  and  the  point  is  not 
therefore  well  taken. 

The  contract  sued  upon  is  not  alleged  to  have  been  in 

writing,  and  the  complaint  is  therefore  regarded  as  founded 

upon  an  oral  contract.     Perkins,  etc.  Ax   Co.   v. 

2.  Yeoman   (1899),  23   Ind.   App.   483.     A  written 
contract  is  not  legal  evidence  of  an  oral  one.    Per- 
kins, etc..  Ax  Co.  V.  Yeoman,  supra. 

It  is  insisted  that  signature  by  the  parties  is  not  essential 

to  constitute  a  written  contract;  that,  if  the  terms  of  an 

agreement  are  put  into  writing,  and  the  writing  is 

3.  accepted  by  the  parties  as  their  agreement,  although 
not  signed,  the  agreement  is  a  written  one ;  and  that 

a  material  averment  of  the  complaint — i.  e.,  the  making  of 
a  parol  contract — is  unproved.  The  cases  are  numerous 
in  which  a  contract  signed  by  one  party  and  acted,  upon  by 
the  other  is  held  to  be  binding  upon  both,  but  the  principle 
governing  in  such  cases  is  not  applicable  to  the  draft  of  a 
proposed  contract  not  signed  by  either  party. 

The  president  of  the  appellant  company,  while  testifying 
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on  reexamination,  was  asked  the  following  question: 
"^V^len  Mr.  Wright  called  your  attention  to  the 
4.'  matter  that  Mr.  Criswell  was  talking  to  him  about 
commissions,  what  instructions,  if  any,  did  you  give 
Mr.  Wright,  as  your  inferior  oflScer,  touching  the  question 
whether  Mr.  Criswell  had  any  claim  for  commissions — 
whether  or  not  you  instructed  Mr.  Wright,  as  representing 
the  company,  to  make  any  communication  to  Mr.  Cris- 
well ?"  An  objection  to  the  question  was  sustained.  It  is 
argued  that  a  part  of  the  conversation  referred  to  was 
elicited  by  appellee  on  cross-examination,  and  appellant 
was  entitled  to  make  proof  of  the  entire  conversation  rele- 
vant to  the  subject.  This  proposition,  abstractly  consid- 
ered, is  accurate.  Carey  v.  City  of  Richmond  (1883),  92 
Ind.  259. 

The  appellant  made  an  offer  to  prove,  without  indicating 
therein  that  it  was  asking  the  question  to  complete,  a  con- 
versation previously  given  in  part.     The  court  sus- 
6.     tained    an    objection    upon    other    grounds,    which 
were   distinctly   stated.      The   question   not  having 
been  ruled  upon  by  the  trial  court,  and  the  ruling  made 
having  been  invited  upon  the  propositions  considered,  it  is 
not  available  upon  appeal.     Elliott,  App.  Proc,  §630. 

The  court  refused  to  permit  this  witness  to  testify  that 
the  habit  or  course  of  business  of  the  appellant  company 
was  not  to  pay  commissions  to  its  employes;  "that 
6.     nobody  in  the  service  of  the  company  had  at  any 
time  ever  been  paid  any  commission."     The  contro- 
versy was  as  to  the  terms  of  a  particular  contract.  Evidence 
as  to  the  terms  of  other  contracts  with  other  persons  by  one 
of  the  parties  was  not  relevant.     Reynolds's  Stephen,  Evi- 
dence (2d  ed.).  Art.  10,  p.  20,  notes  (a),  (2). 

To  other  evidence,  the  admission  of  which  is  stated  as 
a  ground  for  a  new  trial,  no  objection  was  made  or  excep- 
tion taken. 

Judgment  affirmed. 
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Indiana  Trust  Company  v.  International 
Building  &  Loan  Association. 

[No.  5,232.     Filed  June  2,  1905.     Rehearing  denied  October  10, 
1905.     Transfer  denied  December  8,  1905.] 

Indiana  Trust  Company  v.  International 
Building  &  Loan  Association  No.  2. 

[No.  5,233.     Filed  !fune  2,  1905.     Rehearing  denied  October  10, 

1905.] 

1.  Corporations. — By-Laws, — Waiver. — The  rule  of  corporate 
action  is  found  in  the  corporation's  by-laws,  the  requirements  of 
which  may  be  waived  by  the  stockholders'  knowingly  permitting 
a  disregard  of  same  or  by  ratifying  the  action  of  officers  in 
violation  thereof,    p.  690. 

2.  Same. — Principal  and  Agent. — Payment  to  Agent, — Tracing 
Fund, — ^Where  a  person  pays  money  to  an  agent  authorized  to 
receive  same,  it  is  not  incumbent  upon  him  to  trace  such  funds 
into  the  hands  of  the  principal  in  order  to  bind  such  principal. 
p.  690. 

3.  Same.  —  Building  and  Loan  Associations. — Officers. — Official 
Deposits, — Where  the  treasurer  of  a  building  and  loan  associa- 
tion was  relieved  for  an  indefinite  time  on  account  of  sickness, 
the  secretary,  with  the  knowledge  of  the  board  of  directors  and 
stockholders,  receiving  and  disbursing  the  funds,  and  the  treas- 
urer turned  over  to  such  secretary  the  sum  of  $5,000  belonging 
to  such  funds  which  was  deposited  in  bank  in  the  official  name 
of  such  secretary,  such  association  is  bound  by  such  payment 
and  can  not  recover  same  from  such  treasurer,    p.  691. 

4.  Trial.  —  Special  Findings.  —  Conclusions,  —  Principal  and 
Agent. — A  finding  that  the  treasurer  of  a  building  and  loan 
association  was  not  ''authorized"  by  the  board  of  directors  to 
pay  money  to  the  secretary  thereof  is  a  legal  conclusion,  and 
ineffective;  and  a  finding  that  such  payment  was  not  "reported" 
to  the  directors  is  immaterial,  such  secretary  having  power  on 
behalf  of  such  association  to  receive  it.    p.  692. 

5.  Same.  —  Special  Findings,  —  Failure  to  Find  Fact  Where 
Adversary  Ha^  Proof. — Where  the  plaintiff  has  in  his  possession 
the  means  of  proving  a  certain  fact  and  the  defendant  has  not, 
&!  failure  to  find  such  fact  operates  against  plaintiff,  the  burden 
of  proof  as  to  such  fact  being  on  him.    p.  692. 
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6.  TRiAij.Set'Off.—When  Allowed  Though  Not  Pteoded.— When 
justice  requires  it,  and  the  special  findings  show  all  of  the  facts, 
the  theory  followed  at  the  trial,  allowing  a  set-off  under  the 
issues,  will  be  recognized  on  appeal,    p.  692. 

7.  Confusion  of  Goods. — Payments, — Division, — Distribution. — 
Maxtms, — ^Where  the  treasurer  of  two  corporations  paid  |5,000 
to  the  secretary  of  such  corporations,  without  any  suggestion 
as  to  which  it  belonged,  it  will  be  apportioned  in  proportion  to 
the  amount  such  treasurer  held  of  the  money  of  such  corpora- 
tions, the  maxim,  "equality  is, equity,''  applying,    p.  693. 

8.  BuiU)iNG  AND  Loan  Associations. — Loans. — Failure  to  Exe- 
cute Note  and  Mortgage. — ^Where  the  trea^^rer  of  a  building 
and  loan  association  received  a  loan  therefrom  and  credited 
same  on  his  books  as  paid,  the  failure  to  execute  the  required 
note  and  mortgage  does  not  prevent  the  collection  of  same  from 
his  estate,    p.  694. 

From  Marion  Circuit  Court  (C.  D.  7,759,  7,760); 
Austin  F.  Denny,  Special  Judge. 

Actions  by  International  Building  &  Loan  Association 
and  International  Building  &  Loan  Association  No.  2 
against  the  Indiana  Trust  Company  as  executor  of  the  will 
of  Norman  S.  Byram,  deceased.  From  judgments  for 
plaintiffs,  defendant  appeals.  (For  decision  in  No.  5,233, 
appealed  to  Supreme  Court  under  subd.  3,  §1337j  Bums 
1901,  Acts  1901,  p.  565,  §10,  see  165  Ind.  597).    Reversed. 

Ayres,  Jones  &  Hollett  and  Nelson,  Myers  &  Yarlott,  for 
appellant. 

Chambers,  Pickens,  Moores  &  Davidson  and  Harding, 
Hovey  &  Wiltsie,  for  appellees. 

RoBY,  J. — Appellee  in  each  of  the  above-entitled  cases 
began  proceedings  by  filing  claims  against  the  estate  of 
Norman  S.  Byram,  deceased,  of  which  appellant  was  execu- 
tor, each  of  which  claims  was  disallowed  and  thereafter 
came  upon  the  trial  docket.  The  claim  filed  by  the  Inter- 
national Building  &  Loan  Association  was  for  $4,914.90. 
That  filed  by  the  International  Building  &  Loan  Associa- 
tion No.  2  was  for  $8,741.48.  A  number  of  identical  para- 
graphs of  answer  were  filed  in  each  case  for  money  had  and 
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received,  all  of  them  being  based  upon  the  $5,000  transac- 
tion hereafter  detailed. 

Special  findings,  with  conclusions  of  law  thereon,  were 
made  and  stated  in  each  case  in  accordance  with  which 
judgment  was  rendered  in  appellees'  favor,  without  any 
credit  on  account  of  said  transaction  being  given.  The 
findings  are,  so  far  as  controverted  questions  are  concerned, 
in  the  same  terms,  and  closely  follow  the  evidence.  It  is 
made  to  appear  that  the  International  Building  &  Loan 
Association  was  incorporiated  in  1889,  and  that  the  Inter- 
national Building  &  Loan  Association  No.  2  was  incor- 
porated in  1891.  The  decedent  was  treasurer  and  Charles 
Schurmann  was  secretary  of  both  said  associations  from  the 
time  they  were  formed,  decedent's  service  terminating  with 
his  death,  and  that  of  Schurmann  continuing  up  to  the  time 
of  the  trials.  Both  treasurer  and  secretary  were  directors 
in  each  association,  the  boards  of  directors  of  which  were 
filled  by  the  same  persons,  and  the  by-laws  of  which  were 
in  all  respects  uniform. 

The  duties  of  the  secretary,  so  far  as  relevant,  were  to 
receive  all  moneys  paid  into  said  associations;  to  pay  the 
same  out  at  the  end  of  each  day  to  the  treasurer,  taking  his 
receipt  therefor ;  to  keep  all  accounts  of  the  associations ;  to 
draw  and  sign  all  orders  on  the  treasurer;  keep  the  books 
at  all  times  subject  to  the  inspection  of  the  board ;  to  see  to 
the  settlement  of  all  claims  and  bills;  to  have  the  appoint- 
ment and  general  supervision  over  all  employes,  agents  and 
agencies;  to  be  the  custodian  of  all  mortgages,  deeds,  etc., 
and  once  each  quarter  to  compare  his  books  with  those  kept 
by  the  treasurer,  reporting  discrepancies  to  the  board. 

The  duties  of  the  treasurer  were  to  receive  all  moneys 
from  the  secretary;  to  pay  all  orders  drawn  upon  him  by 
the  president  and  secretary ;  to  keep  a  correct  accoimt  of  all 
moneys  received  and  paid  out;  to  be  the  custodian  of  all 
bonds  received  for  loans  and  of  other  securities  not  in  the 
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custody  of  the  secretary;  to  make  a  statement  of  the  busi- 
ness of  the  oflSce  to  the  board,  when  required,  and  to  compare 
his  books  once  each  quarter  with  those  kept  by  the  secre- 
tary, reporting  discrepancies  to  the  board. 

On  June  4,  1894,  decedent  was  in  poor  health,  and  had 
arranged  to  sojourn  indefinitely  in  California.  The  direct- 
ors of  both  associations  on  said  day  by  formal  resolution 
granted  an  indefinite  leave  of  absence  to  him.  Xo  record 
was  made  as  to  the  manner  in  which  the  business  of  the 
associations  should  be  carried  on  during  his  absence.  On 
the  following  day,  June  5,  decedent  made  his  check  against 
association  funds  in  his  hands  as  follows:  "Indianapolis, 
Indiana,  June  5,  1894.  K"o.  6.  Merchants  National 
Bank:  Pay  to  the  order  of  Charles  Schurmann  $5,000. 
N.  S.  Byram,  treas'r."  At  the  same  time  he  wrote  on  the 
back  of  said  check  as  follows:  "This  check  was  given  by 
me  to  Mr.  Schurmann  against  the  funds  of  the  Xat  Bldg. 
Assn.  for  which  he  gave  me  no  receipt,  and  he  is  indebted 
to  me  or  to  the  association  to  that  amount  ;•  he  has  a  memo, 
of  same  in  tin  box  in  secretary's  office.  X.  S.  Byram."  He 
delivered  said  check  to  Schurmann,  and  they  together  went 
to  the  bank,  where  Schurmann  indorsed  it  by  writing  his 
name  across  the  back,  and  thereupon  opened  a  deposit 
account  with  said  bank  as  "Charles  Schurmann,  secy.," 
and  in  decedent's  presence  deposited  said  check  as  a  credit 
thereto,  stating  to  the  bankers  that  the  accoimt  was  a  build- 
ing and  loan  account,  which  they  always  supposed  it  to  be. 
Schunuaim  thereafter,  up  to  October  14,  1903,  deposited 
sums  and  balances  in  his  hands  as  secretary  of  each  of  said 
associations  in  said  account  (which  covers  many  pages  of 
the  bank  ledger)  without  separating  the  funds  of  one  asso- 
ciation from  those  of  the  other,  or  from  other  funds  de- 
posited by  him.  After  June  4,  aforesaid,  he  drew  checks 
on  said  account  in  payment  of  the  expenses  of  said  associa- 
tions, in  the  payment  of  warrants  turned  over  to  the  treas- 
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urer  as  cash,  and  in  payment  of  balances  due  from  him  in 
sundry  settlements  with  the  treasurer.  Decedent  was  not 
credited  wnth  the  proceeds  of  said  check,  nor  was  Schur- 
mann  charged  with  the  same  upon  any  of  the  books  of  said 
associations.  On  June  5,  1894,  decedent,  as  such  treasurer, 
had  of  the  funds  of  the  International  Building  &  Loan 
Association  $18,854.78,  and  of  those  belonging  to  the  In- 
ternational Building  &  Loan  Association  No.  2,  $4,861.91. 

After  June  4,  1894,  and  for  some  time  prior  thereto,  the 
secretary  did  not  pay  over  at  the  end  of  each  day  to  the 
treasurer  all  money  paid  into  the  association,  but  from  time 
to  time  out  of  the  money  received  he  paid  warrants  drawn 
on  the  treasurer,  which  warrants  were  afterward  turned 
over  to  the  treasurer  as  cash,  he  receipting  therefor.  The 
secretary  kept  account  of  his  receipts  and  of  his  payments, 
treating  warrants  paid  by  him  as  aforesaid  as  money,  kept 
all  the  accounts  of  the  associations,  including  an  account 
between  the  treasurer  and  the  associations  made  up  from 
his  payments  to  the  treasurer  and  the  reports  of  the  latter. 
He  kept  the  books  of  the  associations  which  were  at  all 
proper  times  subject  to  the  inspection  of  the  board.  The 
treasurer  also  kept  an  account  in  what  is  designated  as 
"Byram's  ledger,"  in  which  the  paid  warrants  received  by 
him  were  treated  as  cash. 

The  findings  omit  to  state  in  direct  terms  whether  the 
associations  had  notice  or  knowledge  of  this  manner  of 
conducting  the  affairs  of  said  associations,  but  the  circum- 
stances are  of  such  a  nature  as  to  preclude  any  possible 
claim  of  want  of  notice  thereof.  Indeed,  it  may  be  said 
that  the  associations  must  have  known  that  the  treasurer, 
absent  on  indefinite  leave,  was  not  receiving  funds  each 
night  or  paying  warrants  in  Indianapolis,  as  they  were 
issued,  while  the  payment  of  their  own  salaries  in  this 
manner  to  the  board  members  conveyed  definite  informa- 
tion thereof  to  them. 

Vol.  36—44 
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The  rule  of  a  corporation's  action  is  found  in  its  by-laws. 

The  power  to  amend  the  by-laws  of  these  associations  was 

expressly  vested  in  the  board  of  directors  thereof. 

1.  3  Clark  &  Marshall,  Priv.  Corp.,  §641.    The  effect 
of  a  departure  from  the  written  rule,  acquiesced  in 

by  the  board  of  directors  is  tersely  stated  as  follows: 
"When  the  power  to  make  by-laws  is  vested  in  the  stock- 
holders or  members,  and  they  have  made  by-laws  for  the 
protection  of  the  corporation,  they  can  not  be  waived  by  the 
directors  or  other  oflScers  of  the  corporation.  But  the  stock- 
holders may  permit  the  directors  or  other  officers  to  act  in 
disregard  of  such  a  by-law,  or  they  may  ratify  their  action, 
and  in  such  a  case  there  is  a  waiver  of  the  by-law  by  the 
stockholders."    3  Clark  &  Marshall,  Priv.  Corp.,  §640. 

Appellees'  position  is  that  the  payment  to  Schurmann 

was  a  personal  and  purely  private  transaction  between  him 

and  decedent  in  which  they  were  not  concerned. 

2.  The  trial  court  evidently  acted  upon  the  theory  that, 
unless  the  money  so  paid  to  Schurmann  was  in  fact 

applied  by  Schurmann  to  the  liquidation  of  association 
debts,  there  could  be  no  credit  given  because  of  its  payment 
by  decedent,  as  indicated  by  the  following  finding:  "But 
it  is  not  shown  herein  that  the  proceeds  of  said  $5,000 
check  were  applied  for  the  use  of  or  benefit  of  either  of  said 
building  associations."  This  negative  finding  is  said  to  be 
opposed  to  the  evidence,  which  is  asserted  to  show  that 
three-fourths  of  said  sum  was  paid  out  within  thirty  days, 
and  all  but  $540  within  sixty  days,  charging  the  whole 
matter  to  the  parent  association;  but  it  is  not  material  in 
considering  the  effect  of  the  findings,  whether  they  are  sup- 
ported by  evidence  or  not,  since  the  conclusions  of  law  must 
be  based  upon  them  as  made.  One  who  pays  money  to  an 
agent  authorized  to  receive  it  is  entitled  to  his  credit  with- 
out tracing  the  fund  through  the  hands  of  the  agent  and 
into  those  of  his  principal.  Of  course,  without  regard  to 
authority  of  agent,  money  had  and  received  may  be  recov- 


NOVEMBER  TERM,  1905.  691 

Indiana  Trust  Co.  v.  International,  etc.,  Assn. — 36  Ind.  App.  686. 

• 

ered,  but  payment  having  been  once  made  to  an  authorized 
agent,  the  principal  can  not  avoid  its  effect  because  of  the 
delinquency  of  the  agent,  and  much  less  because  of  the 
failure  of  the  party  paying  to  vindicate  the  subsequent 
conduct  of  the  agent 

Schurmann  was  in  effect  the  general  manager  of  the 

associations.    He  had  power  to  receive  all  moneys  paid  in. 

Had  the  $5,000  in  question  been  patd  by  any  one 

8.  else  than  the  decedent,  there  could  be  no  possible 
quibble  as  to  the  associations'  being  bound  by  his 
receipt  of  it.  The  change  in  method  of  paying  orders  re- 
quired that  sum  of  money  to  be  placed  at  the  disposition  of 
the  associations  for  disbursement  by  other  officers  than  the 
treasurer.  The  findings  show  this  to  have  been  done,  and, 
unless  the  right  of  the  estate  to  credit  is  made  uncertain  by 
other  findings,  it  must  be  taken  as  established.  The  money 
held  by  decedent  was  held  by  him  as  an  official  of  the  asso- 
ciations for  them,  and  not  independently.  The  character 
of  the  fund  was  known  and  recognized  by  Schurmann,  who 
took  and  deposited  it,  not  to  his  own  account,  but  to  the 
account  of  "Charles  Schurmann,  secy.''  thereby  giving 
notice  of  the  character  in  which  he  took  and  held  it  Bundy 
V.  Town  of  Monticello  (1882),  84  Ind.  119;  National 
Bank  v.  Insurance  Co.  (1881),  104  TJ.  S.  54,  26  L.  Ed. 
693;  Bank  of  Northern  Liberties  v.  Jones  (1862),  42  Pa. 
St  536.  The  bank  accepted  the  building  associations'  ac- 
count which  it  continued  to  keep  without  change.  The  asso- 
ciations would  have  been  entitled  to  check  out  the  funds  on 
hands  had  Schurmann  ceased  to  act  for  them.  Carman  v. 
President,  etc..  Bank  of  Baltimore  (1884),  61  Md.  467; 
Qaffneys  Estate  (1891),  146  Pa.  St  49,  23  Atl.  163.  The 
money  was  received  by  virtue  of  the  official  position  of 
Schurmann.  Tyler  v.  Old  Post  Bldg.  Asm.  (1882),  87 
Ind.  323,  325.  The  by-laws  having  been  by  custom  and 
acquiescence  so  modified  as  that  warrants  were  paid  when 
issued  by  the  secretary,  it  of  necessity  followed  that  it  also 
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came  within  the  purview  of  his  duty  to  receive  and  hold 
association  funds  with  which  to  make  such  payments.  As 
against  the  clear-cut  findings  showing  the  receipt  of  asso- 
ciation funds  by  a  person  authorized  to  act  for  them  in  such 
behalf,  the  negative  finding  above  set  out  has  neither  weight 
nor  relevancy. 

It  is  stated  that  the  transfer  of  funds  was  not  "author- 
ized" by  the  board  of  directors.     The  finding  is  that  of  a 
legal  conclusion,  and  not  effective  for  any  purpose. 

4.  It  is  also  stated  that  the  payment  of  said  sum  was 
not  "reported"  to  the  board  of  directors.     It  being 

conceded  that  the  secretary  had  power  to  receive  the  money 
for  his  principal,  it  must  also  be  conceded  that  his  failure 
to  report  the  receipt  thereof  is  immaterial. 

It  is  also  said  in  the  findings  that  "it  is  not  shown"  that 

any  oflScer  other  than  Schurmann  and  decedent  had  notice 

of  said  transaction.     It  might  with  equal  propriety 

5.  have  been  stated  that  it  "is  not  shown"  that  they 
did  not  have  such  notice.     There  is  no  finding  of 

notice  or  no  notice,  and  the  party  who  has  the  means  of 
proof  in  his  possession  is  not  in  a  position  where  he  can  be 
much  advantaged  by  the  failure  of  his  adversary  to  produce 
it.  But  in  any  event  the  fact  of  notice  is  immaterial  when 
restricted  to  a  detail  of  the  general  course  of  business  not 
only  known  to  but  authorized  by  the  associations  them- 
selves. 

The  twenty-second  finding  is  evidently  drawn  in  accord- 
ance with  the  theory  that  whatever  credit  appellant  might 
be  entitled  to  receive,  growing  out  of  the  $5,000 

6.  transaction,  would  be  as  matter  of  set-off.  The 
amount  otherwise  due  from  decedent  to  the  associa- 
tions is  correctly  stated.  Construed  in  connection  with  the 
facts  heretofore  enumerated,  and  in  view  of  the  theory 
which  to  some  extent  prevailed  during  the  trial,  and  treat- 
ing the  findings  as  a  consistent  whole,  we  are  of  the  opinion 
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that  there  may  be  a  final  judgment  based  upon  it  which 
shall  end  the  litigation  according  to  the  substantial  rights  of 
the  parties  concerned. 

That  decedent  paid  $5,000  to  Schurmann  for  which  the 
latter  is  responsible  to  some  one  is  not  a  disputed  fact.  So 
far  as  he  is  concerned,  it  is  a  mere  question  of  choosing  a 
creditor.  If  the  transaction  was  a  personal  one  between 
him  and  decedent,  the  estate  will  have  to  recover  from  him 
upon  an  open  account  dated  June  5,  1894,  which  it  is  rea- 
sonably apparent  the  estate  may  have  some  diflSculty  in 
doing.  On  the  other  hand,  if  Schurmann  received  this 
money  as  the  agent  of  the  association,  and  has  not  accounted 
for  the  same,  or  has  appropriated  or  converted  it  to  his 
own  use,  the  character  of  action  to  which  he  becomes  a 
probable  defendant  is  of  a  vastly  more  persuasive  nature. 
A  judgment  for  appellees  in  this  action  will  furnish  a 
defense  to  him  which  otherwise  seems  to  be  lacking.  Bo  wen 
V.  O'Hair  (1902),  29  Ind.  App.  466;  2  Elliott,  Evidence, 
§724.  He  was  a  leading  witness  for  appellees  in  the  trial. 
The  estate  should  have  credit  for  the  amount  of  the  pay- 
ment made  by  decedent,  leaving  Schurmann  and  the  associa- 
tions to  work  out  a  satisfactory  solution  of  their  problems 
at  their  leisure. 

What  portion  of  this  credit  should  be   applied  to  the 

claims  sued  upon  by  the  respective  associations  is  a  matter 

of  more  diflSculty.     It  does  not  seem  to  be  one  in 

7.  which  they  are  particularly  concerned,  the  argu- 
ment and  authorities  upon  the  subject  which  have 
been  made  and  presented  being  those  of  appellant  exclu- 
sively. 

There  was  no  separation  of  funds  when  the  check  was 
made  by  decedent.  There  was  no  separation  when  checks 
were  drawn  by  Schurmann.  The  language  used  in  the 
indorsement  upon  the  check  by  decedent  was  not  designed, 
when  considered  in  connection  with  the  circumstances, 
to  make  such  separation.     It  is  a  matter  of  impossibility 
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to  jnake  the  apportionment  at  this  time,  except  by  the 
application  of  certain  arbitrary  and  general  rules  which 
are  supposed  to  produce  approximately  correct  results.  It 
seems  to  be  settled  that  when  a  broker  sells  goods  of  both 
A  and  B  to  the  payor,  a  general  payment,  if  insufficient  to 
discharge  both  debts,  will  be  proportionately  distributed 
between  them  in  proportion  to  the  amount  contributed. 
Favence  v.  Bennett  (1809),  11  East  36.  Having  distrib- 
uted a  joint  fund  for  the  benefit  of  two,  it  can  not  be  unfair 
to  charge  them  in  proportion  to  their  interests  in  the  fund 
out  of  which  payment  was  made. 

The  maxim  "equality  is  equity,"  as  applied  to  the  facts, 
seems  to  justify  a  pro  rata  division  of  responsibility,  ac- 
cording to  the  respective  funds  held  for  the  association  at 
the  time  payment  was  made. 

The  judgments  will  therefore  be  reversed,  and  the  trial 
court  instructed  to  restate  its  conclusions  of  law  in  accord- 
ance herewith. 

No  reference  has  heretofore  been  made  to  a  question  pre- 
sented in  No.  6,233  relative  to  the  basis  of  the  claim  there. 
It  is  shown  by  the  corporate  records  that  a  loan  to 

8.  decedent  was  authorized  by  association  No.  2,  and 
that  he  thereafter  credited  himself  with  such  amount 
as  paid.  We  do  not  think  that  the  failure  to  execute  the 
note  or  mortgage  prevents  recovery. 

Judgment  reversed. 


Gardneb  et.  al.  v.  Mann  et  al. 

[No.  5,512.     Filed  December  12,  1905.] 

1.  Cancelation  of  Instruments.— Fraud.— Afi»repre«ento«ion«. 
-—Where  a  party  to  a  contract  misrepresents  a  material  exist- 
ing fact,  and  the  other  party,  without  the  means  of  knowledge 
at  hand,  acts  and  relies  thereon  to  his  injury,  a  court  of  equity 
will  cancel  such  contract,  if  such  parties  can  be  placed  in  statu 
guo.    p.  698. 
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2.  Cancelation  op  Instrvments.— Misrepresentations. — ^Where 
a  defendant,  in  order  to  induce  plaintiffs  to  exchange  their  home 
for  his  lands  in  Kansas,  represented  that  such  lands  were  "raw 
prairie  land,"  "four  miles  from  Garden  City,"  that  they  "could 
all  be  plowed,"  and  plaintiffs,  without  any  other  means  of 
knowledge,  acting  upon  such  representations,  exchanged  their 
home  for  such  lands,  and  such  lands  were  worthless  sand  wastes, 
incapable  of  cultivation  and  eleven  miles  from  Garden  City, 
such  conveyance  will  be  canceled  and  plaintiff's  property  be 
restored,  the  deed  to  such  Kansas  lands  having  been  tendered 
to  defendant,    p.  698. 

3.  Words  and  Phrases. — "Prairie," — Raw  "prairie"  land  im- 
ports treeless  land  covered  with  coarse  grass  and  containing  a 
fertile  soil.     p.  699. 

4.  Cancelation  of  Instruments.  —  Injury.  —  Where  plaintiffs 
show  that  defendant  represented  certain  lands  to  be  raw  prairie 
land,  capable  of  cultivation,  and  four  miles  from  the  county 
seat,  and  the  proof,  in  a  suit  for  cancelation  of  the  conveyance 
taken  on  the  faith  of  such  representations,  shows  that  such 
lands  were  sandy  wastes,  incapable  of  cultivation  and  eleven 
miles  from  the  county  seat,  injury  to  plaintiffs  is  sufficiently 
shown,    p.  700. 

6.  Same. — Injury. — Misrepresenting  Location  hut  Not  Value  of 
Lands. — It  is  no  defense  in  a  suit  for  the  cancelation  of  a  con- 
veyance induced  by  misrepresentations  to  show  that  the  lands 
actually  conveyed  are  of  the  same  value  as  the  lands  pretended 
to  be  conveyed,    p.  701. 

From  Fountain  Circuit  Court;  Joseph  M.  Rabb,  Judge. 

Suit  by  Ephraim  L.  Mann  and  another  against  Fred- 
erick B.  Gardner  and  another.  From  a  decree  for  plain- 
tiffs, defendants  appeal.     Affirmed. 

Whittington  &  Whittington,  for  appellants. 

W.  A.  Swank  and  Thomas  &  Foley,  for  appellees. 

Myebs,  J. — The  purpose  of  this  action  is  to  rescind, 
cancel  and  set  aside  an  executed  contract  for  the  exchange 
of  lands,  on  account  of  misrepresentations  alleged  to  have 
been  made  by  appellant  Frederick  B.  Gardner  to  appellees. 
Demurrers  to  the  complaint  were  overruled,  and  appellants 
answered  in  general  denial.  The  issue  thus  formed  was 
submitted  to  the  court,  trial  had,  special  findings,  and  con- 
clusions of  law  thereon  stated.     The  separate  motion  of 
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Gardner  for  a  venire  de  novo  was  overruled,  and  judgment 
was  rendered  on  the  findings  in  favor  of  appellees. 

Appellants  contend  that  the  court  erred  in  its  conclu- 
sions of  law  on  the  special  findings.      In  substance  the 
findings  are  as  follows:     On  and  prior  to  May  17,  1902, 
appellees  were  the  owners  by  entirety  of  certain  real  estate 
in  the  city  of  Crawfordsville,   Indiana,   of  the  value  of 
$1,500,  and  of  the  annual  rental  value  of  $200,  with  a 
mortgage  thereon  for  $700.     On  the  same  day  and  prior 
thereto  appellant  Frederick  B.  Gardner  was  the  owner  of 
160  acres  of  land  in  Finney  county,  Kansas,  which  was 
unimproved  and  not  susceptible  of  cultivation,  and  of  the 
value   of   $200,   and   of  the   annual   rental  value   of   $5, 
and    which    was    unencumbered.     Said    parties    were    not 
acquainted  with  each  other  prior  to  said  day,  and  were 
brought  together  by   Alfred   Lookabill,   the   agent  of   ap- 
pellees,  who   introduced  the  subject  of  the  exchange  of 
their  said  properties.     Appellees  inquired  of  Gardner  as 
to  the  location,  character  of  soil,  and  price  at  which  he  held 
the  Kansas  land,  to  which  Gardner  replied  that  the  Kansas 
land  was  all  raw  prairie  land;  that  the  same  could  all  be 
plowed ;  that  it  was  within  four  miles  of  Garden  City,  the 
county  seat  of  Finney  county,  Kansas,  and  situate  in  that 
county ;  that  a  railroad  ran  through  Garden  City ;  and  that 
he  held  the  land  at  $10  per  acre.    Lookabill  volunteered  the 
statement  that  he  had  never  seen  the  land  and  knew  nothing 
about  it,  but  he  had  relatives  living  in  Kansas  who  he 
thought  did  their  trading  at  Garden  City,  and  from  whom 
he  had  received  letters  stating  that  land  in  their  vicinity 
was  selling  from  $5  to  $10  per  acre.     Appellees  stated  to 
appellant  Frederick   B.    Gardner  that  if  the  lands   were 
rich,  black  prairie  soil,  and  would  produce  wheat,  com  and 
oats,  it  was  all  right ;  otherwise  it  was  not.    Thereupon  said 
Gardner  informed  appellees  that  the  land  was  just  as  he 
said  it  was.     Appellees  priced  the  Crawfordsville  property 
at  $1,800,  and  appellant  his  land  at  $10  per  acre.    Appel- 
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lant  said  that  he  would  exchange  his  Kansas  lands  for 
appellees'  Crawfordsville  property  and  assume  the  mort- 
gage thereon,  and  if  the  trade  was  made  it  must  be  done 
that  evening  (Saturday),  as  he  expected  to  leave  the  next 
Monday  morning.  Thereupon  deeds  were  exchanged,  ap- 
pellees receiving  a  deed  for  the  Kansas  land,  and  appellant 
Frederick  B.  Gardner  a  deed  for  appellees'  Crawfordsville 
property.  It  is  also  found  that  neither  of  the  parties  had 
any  knowledge  or  had  ever  seen  the  Kansas  land.  At  the 
time  of  said  agreement  to  exchange  property,  Lookabill 
had  no  special  employment  or  contract  with  said  appellant, 
but  his  services  in  making  the  trade  were  thereafter  recog- 
nized by  Gardner,  who  paid  him  for  the  same.  In  making 
the  exchange  of  property  aforesaid  appellees  relied  upon 
the  statement  of  Lookabill  as  their  agent,  and  paid  him  a 
commission  as  such,  not  knowing  that  he  was  acting  in  any- 
wise for  said  appellant.  They  relied  upon  and  believed  the 
statements  made  by  said  Gardner  with  reference  to  the 
character  and  quality  of  the  land  and  its  location  with  ref- 
erence to  Garden  City,  that  it  was  susceptible  of  cultiva- 
tion, and  that  it  was  worth  in  the  neighborhood  of  $10  per 
acre.  It  is  also  found  that  appellees  had  no  means  at  hand 
of  ascertaining  the  truth  or  falsity  of  any  of  said  statements. 
"Sixth.  The  court  further  finds  that,  as  a  matter  of  fact, 
the  land  in  question  was  not  located  within  four  miles  of 
Garden  City,  the  county  seat  of  Finney  county,  Kansas, 
but  that  it  was  located  eleven  miles  from  Garden  City, 
Kansas,  and  that,  while  the  land  could  be  plowed,  it  was  a 
barren,  sandy  waste,  in  an  arid  region  not  susceptible  of 
irrigation,  and  not  susceptible  of  cultivation  in  any  kind  of 
crops,  and  was  worth  not  more  than  $1.25  per  acre. 
Seventh.  The  court  further  finds  that  said  agent,  Looka- 
bill, had  no  relatives  living  nearer  than  thirty  miles  of 
Garden  City,  and  that  they  resided  in  another  county,  and 
not  in  Finney  county."  The  findings  further  show  that  on 
June  6,  1902,  appellees  offered  to  place  appellants  in  statu 
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quo,  and  demanded  of  them  a  reconveyance  of  the  Craw- 
fordsville  property,  which  was  refused. 

On  substantially  these  facts  the  court  stated  conclusions 
of  law  as  follows:  "(1)  That  plaintiffs  are  entitled  to 
have  the  deed  executed  by  the  plaintiffs  to  the  defendant 
Frederick  B.  Gardner,  mentioned  in  its  findings,  set  aside 
and  declared  void;  (2)  that  the  plaintiffs  are  entitled  to 
have  their  title  in  and  to  the  premises  described  in  the  com- 
plaint quieted  against  the  claim  of  the  defendants  thereto." 

The  doctrine  is  well  settled  that  where  a  party  to  a  con- 
tract makes  a  misrepresentation  as  to  a  material  existing 
fact,  and,  without  means  at  hand  of  knowledge,  "the 

1.  one  to  whom  it  is  made  believes  it  to  be  true,  relies 
and  acts  upon  it''  to  his  prejudice,  he  may,  in  a 

court  of  equity,  rescind  it,  if  the  parties  can  be  placed 
in  statu  quo,  whetlier  the  falsity  of  the  representation  was 
known  to  the  party  making  it  or  not.  Ouy  v.  Blue  (1897), 
146  Ind.  629;  Small  v.  Kennedy  (1894),  137  Ind.  299, 
19  L.  R.  A.  337;  Boss  v.  Hobson  (1892),  131  Ind.  166; 
Bethell  v.  Bethell  (1883),  92  Ind.  318;  Kirkpatrick  v. 
Beeves  (1889),  121  Ind.  280;  Frenzel  v.  Miller  (1871), 
37  Ind.  1,  10  Am.  Rep.  62;  Hartman  v.  International 
Bldg.,  etc.,  Assn.  (1901),  28  Ind.  App.  65;  Equitable 
Trust  Co.  V.  Milligan  (1903),  31  Ind.  App.  20;  Slaughter 
V.  Gerson  (1871),  13  Wall.  (U.  S.)  379,  20  L.  Ed.  627; 
Knappen  v.  Freeman  (1891),  47  Minn.  491,  496,  50  N. 
W.  533. 

In  our  judgment  the  findings  of  the  trial  ootai;  clearly 

bring  the  case  at  bar  within  the  principle  above  announced. 

Appellant  Frederick  B.  Gardner,  for  the  purpose 

2.  of  inducing  appellees  to  exchange  their  Crawfords- 
ville  property  for  his  Kansas  lands,  represented  the 

Kansas  land  as  all  "raw  prairie  land ;"  that  it  was  suscep- 
tible of  cultivation ;  that  it  was  within  four  miles  of  Garden 
City — all  material  facts,  and  all  of  which  statements  the 
court  found  to  be  false. 
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Prairie  is  defined  to  be  "a  level  or  rolling  tract  of  tree- 
less land  covered  with  coarse  grass,  and  generally  of  rich 

soil;  especially  as  in  parts  of  the  western  United 
3.     States ;  also,  any  natural  grass  land,  as  the  so-called 

natural  meadows."  Standard  Diet.  "A  meadow; 
level  grassy  land."  Century  Diet  "An  extensive  tract  of 
level  or  rolling  land,  destitute  of  trees,  covered  with  coarse 
grass,  and  usually  characterized  by  a  deep,  fertile  soil." 
Webster's  International  Diet.  Therefore  the  words  "raw 
prairie  land"  taken  together  could  have  meant  nothing  less, 
under  the  circumstances,  than  a  tract  of  treeless  land  cov- 
ered with  coarse  grass,  and  a  fertile  soil  in  its  natural  or 
uncultivated  state.  This  was  evidently  the  understanding 
of  appellees,  as  must  have  been  apparent  to  appellant  Fred- 
erick B.  Gardner  from  their  statement  to  him:  "That  if 
the  land  was  rich,  black  prairie  soil,  and  would  produce 
wheat,  corn  and  oats,  it  was  all  right ;  otherwise  it  was  not," 
and  his  affirmation  that  "the  land  was  just  as  he  said  it 
was,"  virtually  amounted  to  affirming  that  the  land  was 
rich,  black  prairie  soil,  and  would  produce  wheat,  com  and 
oats,  and  under  the  findings  was  certainly  misleading,  de- 
ceptive and  wide  of  the  truth.  The  court  further  finds  that 
appellees  relied  on  the  representations  of  Gardner,  and  had 
no  means  at  hand  of  ascertaining  the  contrary.  The  land 
was  in  the  state  of  Kansas,  and  appellees  at  the  time  the 
trade  was  made  were  in  Crawfordsville,  Indiana,  and 
knew  nothing  about  the  Kansas  land,  except  the  informa- 
tion received  from  appellant,  and  the  knowledge  conveyed 
to  them  by  their  agent,  who  volunteered  a  statement  which, 
although  qualified,  had  not  a  single  fact  to  support  it.  This 
statement  played  its  part  in  the  transaction,  as  was  well 
recognized  by  Gardner.  For,  when  taken  in  connection 
with  the  misstatements  of  Gardner,  it  tended  to  corroborate 
those  made  by  him,  and  further  to  impress  appellees  with 
the  truth  of  the  representations  in  fact  false. 
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In  Ross  V.  Hobsorij  supra,  a  rescission  of  an  executed 
contract  was  sought  on  the  ground  of  false  representations 
as  to  the  value  of  stock  in  a  certain  corporation,  constituting 
the  consideration  for  the  transfer  of  certain  real  estate. 
In  the  course  of  the  opinion  the  court  said:  "We  are  in- 
clined to  the  opinion  that  the  appellees  might  rely  on  the 
representations  made,  and  that  the  falsity  thereof,  as  al- 
leged, entitled  them  to  a  rescission  of  the  contract" 

In  Bohrof  v.  Shulte  (1900),  164  Ind.  183,  the  court 
uses  language  expressive  of  our  views  of  the  case  at  bar, 
if  it  may  be  said  that  the  findings  include  some  matters  of 
an  evidentiary  character.  The  court  said :  "It  is  true  that 
the  trial  court  has  embraced  in  its  special  findings  some 
matters  of  an  evidentiary  character,  still  the  legitimate 
facts,  as  therein  set  forth,  are  sufficient  to  expose  that  the 
conveyance  of  appellee's  land  which  he,  by  his  action, 
invokes  the  court  by  its  decree  to  set  aside  and  annul,  was 
procured  through  the  fraudulent  scheme  projected  by  the 
defendant  Brillo.  *  *  *  The  facts  reveal  such  a  clear 
case  of  fraud,  upon  the  part  of  the  defendant  Brillo,  and 
that  the  conveyance,  upon  the  part  of  appellee,  was  pro- 
cured thereby,  that  surely  there  can  be  no  contrariety  of 
opinion  in  respect  to  these  features  of  the  case." 

As  to  the  question  of  injury,  we  think  the  findings  suffi- 
cient. The  special  findings  show  that  appellees  believed 
the  Kansas  land  to  be  worth  in  the  neighborhood  of 

4.  $10  per  acre,  when  in  fact  it  was  worth  only  $1.25 
per  acre ;  but,  aside  from  the  per-acre  price,  the  land 
is  a  barren,  sandy  waste,  in  an  arid  region  not  susceptible 
of  irrigation,  and  not  susceptible  of  cultivation  in  any  kind 
of  crops.  Taking  these  facts  in  connection  with  the  repre- 
sentations made  as  to  the  character,  quality  and  location  of 
the  land,  and  the  value  of  the  property  exchanged  for  it,  is 
sufficient  to  show  prejudice  to  appellees;  and  the  rule  re- 
quiring the  finding  of  ultimate  facts  necessary  to  support 
conclusions  of  law  in  this  particular  is  satisfied. 
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Appellees  exchanged   their   property  for   "raw  prairie 

land"  within  four  miles  of  Garden  City,  Kansas,  and  not 

for  a  barren  waste  in  an  arid  region  eleven  miles 

5.  away.  It  is  not  for  appellants  to  say  that  appellees 
sustained  no  injury  because  the  land  eleven  miles 
.  away  from  Garden  City  was  as  valuable  as  it  would  have 
been  had  it  been  within  the  represented  distance.  For  the 
land  received  was  not  the  land  designated  in  appellants' 
representations.  The  law,  upon  every  principle  of  justice 
and  reason,  ought  and  does  give  appellees  the  benefit  of 
their  contract,,  and  will  not  compel  them  to  accept  some- 
thing not  contemplated  by  their  agreement  induced  by  mis- 
representations, simply  because  the  two  tracts  of  Kansas 
land  might  be  of  the  same  value,  and  because,  pecuniarily, 
appellees  would  not  be  injured  on  account  of  the  location 
of  the  land  received  by  them.  Mitchell  v.  McDougall 
(1872),  62  111.  498,  606.  See,  also,  Wolfe  v.  Pugh  (1881), 
101  Ind.  293;  Culver  v.  Webh  (1838),  12  Conn.  ^41; 
Murray  v.  Jennings  (1876),  42  Conn.  9,  13,  19  Am. 
Rep.  527. 

The  findings  are  sufficient  to  support  the  conclusions  of 
law.  See  Witherwax  v.  Riddle  (.1887),  121  111.  140,  13 
N.  E.  645. 

From  what  we  have  already  said,  our  conclusion  on  the 
motion  for  a  venire  de  novo  must  be  that  the  trial  court 
correctly  ruled. 

Judgment  affirmed. 


The  State  v.  Charles, 

[No.  5,538.     Filed  June  30,  1905.] 
From  Wayne  Circuit  Court;  H,^C.  Fox,  Judge. 

Prosecution  by  the  State  against  James  Charles.    From  a  judg- 
ment of  acquittal,  the  State  appeals.    Appeal  rejected. 

Charles  W.  Miller,  Attorney-General,  Paul  Comstoek  and  Gavin 
&  Davis,  for  the  State. 
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Luther  v.  Nason — 36  Ind.  App.  702. 

Shiveley  &  Shiveley,  for  appellee. 

Per  Curiam. — The  members  of  the  whole  court  being  equally 
divided  upon  the  question  whether  we  have  jurisdiction  of  an 
appeal  by  the  State  in  a  criminal  case  of  misdemeanor  brought 
after  the  enactment  of  the  statute  of  March  9,  1903  (Acts  1903, 
p.  280),  and  before  the  taking  effect  of  the  act  of  1905  (Acts  1905, 
p.  429,  §1968  Bums  1905),  containing  provisions  for  such  an 
appeal,  therefore  the  appeal  is  rejected.  See  State  v.  Hani 
(1905),  ante,  138. 


MoCarty  et  al.  v.  Bos  ART,  Administratrix. 

[No.  5,296.    Filed  May  12,  1905.    Rehearing  denied  October  24, 

1905.] 

From  Superior  Court  of  Marion  County  (11,527) ;  Henry  Clay 
AUen,  Judge. 

Suit  by  Ruth  M.  Bosart,  administratrix  of  the  estate  of  Timothy 
L.  Bosart,  deceased,  against  Charles  H.  McCarty  and  others. 
From  a  decree  for  plaintiff,  defendants  appeal.    Affirmed, 

P.  W,  Bartholomew  and  F.  W.  Cody,  for  appellants. 
Samuel  Aahby,  for  appellee. 

RoBY,  J. — Appellee  sued  appellants  upon  a  promissory  note 
executed  to  her  decedent  by  them.  She  had  judgment  for  the 
principal,  interest  and  stipulated  attorney  fee  thereon.  The  court 
found  that  McCarty  was  principal,  and  his  codefendants,  sureties, 
and  ordered  execution  to  be  levied  accordingly. 

The  contention  of  the  sureties  was  that  they  had  been  released 
by  an  extension  of  the  time  of  payment  of  said  note  given  by 
appellee  to  McCarty  upon  a  consideration.  The  finding  of  the 
court  was  against  them,  and  it  is  not  without  support  in  the  evi- 
dence. 

No  other  question  is  involved  in  the  appeal,  and  the  judgment 
is  therefore  affirmed. 


Luther  et  al.  v.  Nason  et  al. 

[No.  4,837.     Filed  June  29,  1905.     Rehearing  denied  October  24, 

1905.] 

From  Lake  Circuit  Court;  Virgil  S.  Reiter,  Special  Judge. 

Suit  by  Eunice  Nason  and  others  against  Iredell  L.  Luther 
and  others.  From  a  decree  for  plaintiffs,  defendants  appeal. 
Affirmed, 

John  B,  Peterson  and  Crumpacker  &  Moran,  for  appellants. 
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Pere  Marquette  R.  Co.  v.  Jones — 36  Ind.  App.  703. 

Stimson  Brothers  and  /.  G,  Ibach,  for  appellees. 

Per  Curiam. — The  question  whether  the  finding  of  the  court 
was  sustained  by  sufficient  evidence  or  was  contrary  to  law  being 
alone  presented,  we  have  carefully  considered  the  evidence  iii  the 
record  and  have  concluded  that  the  trial  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 


Griffiths  v.  Aitoerson  Iron  and  Manu- 
facturing Works. 

[No.  5,429.     Filed  October  26,  1905.] 

From  Huntington  Circuit  Court;  James  C  Branyan,  Judge. 

Suit  by  the  Anderson  Iron  &  Manufacturing  Works  against 
Samuel  Griffiths.  From  a  decree  for  plaintiff,  defendant  appeals. 
Afflnned, 

Fred  H,  Bowers^  for  appellant. 
Lesh  &  Lesh,  for  appellee. 

Black,  J. — The  only  alleged  errors  for  which  appellant  seeks 
a  reversal  are  the  giving  of  certain  instructions  to  the  jury,  the 
numbers  of  which  are  stated  in  appellant's  brief,  in  which  none 
of  the  instructions  are  set  out  and  there  is  no  attempt  to  state  the 
substance  of  any  instructions. 

Under  the  rules  of  this  court  no  further  notice  of  the  cause  is 
required.    Judgment  affirmed. 


Pere  Marquette  Railroad  Company  v.  Palmer. 

[No.  5,241.     Filed  May  23,  1905.     Rehearing  denied  August  1, 
1905.    Transfer  denied  November  1,  190S.] 

Same  v.  McGovern. 

[No.  5,242.] 

Same  v.  MoCaullt, 

[No.  5,243.] 

Same  v.  Strobel, 

[No.  5,244.] 

Same  v.  Jones. 

[No.  5,245.] 
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Pere  Marquette  R.  Co.  v.  Jones — 36  Ind.  App.  704. 

Same  v.  Sharzinski. 

[No.  5,246.] 

Samei;.  Kubsch. 

[No.  5,247.] 

Same  v.  Nimmo. 

[No.  5,248.] 

Same  v.  Skubath, 

[No.  5,249.] 

Same  v.  Folk. 

[No.  5,250.] 

Same  v.  Palmer. 

[No.  5,251.] 

Same  v.  Koch. 

[No.  5,252.] 

Same  v.  Black. 

[No.  5,253.] 

Same  v.  McMannis. 

[No.  5,254.] 

Same  v.  Jones. 

[No.  5,255.    All  (except  No.  5,241)  filed  June  30,  1905.     Petitions 
for  rehearing  denied  November  2,  1905.] 

From  Laporte  Superior  Court;  Harry  B.  Tuthill,  Judge. 

Suits  against  the  Pere  Marquette  Railroad  Company.  From 
decrees  against  defendant  it  appeals.    Affirmed, 

M,  T.  Krueger  and  James  F.  Gallaher,  for  appellant. 
C.  R.  &  J.  B,  CollinSf  for  appellees. 

Myers,  P.  J. — The  questions  presented  for  our  consideration  in 
each  of  the  fifteen  preceding  cases  being  precisely  the  same  as  in 
Pere  Marquette  R,  Co.  v.  Smith  (1905),  antey  439,  on  the  au- 
thority of  that  case  and  the  case  of  Pere  Marquette  R.  Co.  v. 
Baertz  (1905),  ante,  408,  the  judgment  of  the  lower  court  in  each 
of  the  above  causes  is  affirmed. 
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Pere  Marquette  R.  Co.  v.  Phillips — 36  Ind.  App.  705. 


Pere  Marquette  Railroad  Company 

V.  Donnelly. 

[No.  5,257.] 

Same  v.  Swanson, 

[No.  5^58.] 

Same  v.  Leslie. 

[No.  5,269.] 

Same  v.   Bellasty. 

[No.  5,260.] 

Same  v.  Looush. 

[No.  5,261.] 

Same  v.   Baker. 

[No.  5,262.] 

Same  v.  Grund. 

[No.  5,263.] 

Same  v.  Martenson. 

[No.  5,264.] 

Same  v.  Aho. 

[No.  5,265.] 

Same  v.  Wonrees. 

[No.  5,266.] 

Same  v.  Phillips. 

[No.  5,267.    All  filed  June  30,  1905.    Rehearings  denied  Novem- 
ber 2,  1905.] 

From  Laporte  Superior  Court;  Harry  B.  Tuthill,  Judge. 

Suits  against  the  Pere  Marquette  Railroad  Company.  From 
decrees  against  defendant  it  appeals.    Affirmed. 

M.  T.  Krueger  and  James  F,  Gallaher,  for  appellant. 
C.  R.  &  /.  B.  Collins,  for  appellees. 

Robinson,  J. — The  errors  assigned  and  argued  in  the  briefs  of 
counsel  in  each  of  the  preceding  eleven  cases  are  the  same  as  those 
in  Pere  Maquette  R.  Co.  v.  Smith  (1905),  ante,  439,  and  upon  the 
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Indianapolis  Gas  Co.  v.  Rayle — 36  Ind.  App.  706. 

authority  of  that  case  and  the  case  of  Pere  Marquette  R.  Co.  v. 
Baertz  (1905),  ante,  408,  the  judgment  of  the  trial  court  in  each 
of  said  cases  is  affirmed. 


Board  of  Commissioners  of  the  County  of 

Morgan  v.  Neely. 

[No.  5,667.    Filed  November  15,  1905.] 

From  Morgan  Circuit  Court;  Joseph  W.  Williamsp  Judge  pro 
tenu 

Suit  by  Jacob  M.  Neely  against  the  Board  of  Commissioners 
of  the  County  of  Morgan.  From  a  decree  for  plaintiff,  defendant 
appeals.    Affirmed. 

R.  C.  Minton,  Oscar  Matthews  and  5.  C.  Kivett,  for  appellant. 
Rentier  &  McNutt,  for  appellee. 

Wiley,  C.  J. — Appellee  was  elected,  qualified  and  served  as 
clerk  of  the  Morgan  Circuit  Court  from  November  17,  1898,  until 
December  31,  1902.  During  that  time  he  was  allowed  by  the  judge 
of  such  court  $2  per  day  for  each  day  that  he  attended  the  sessions 
thereof,  either  in  person  or  by  deputy,  which  several  amounts  so 
allowed  him  he  accounted  for  quarterly  when  he  filed  his  reports 
of  fees  collected,  etc.,  and  paid  said  sums  into  the  treasury  of  the 
county  with  other  fees  so  collected.  In  his  complaint  he  not  only 
avers  these  facts,  but  also  avers  that  he  paid  said  sums  into  the 
treasury  of  the  county  through  mistake  and  inadvertence,  and 
that  subsequently  he  filed  with  the  auditor  of  said  county  his 
verified  claim,  setting  out  the  several  amounts  so  allowed  him  and 
paid  into  the  treasury,  and  asked  that  the  board  of  commissioners 
refund  the  same  to  him,  which  it  refused  to  do.  He  prosecuted 
this  suit  to  collect  said  amounts. 

A  demurrer  to  his  complaint  was  overruled,  and  the  overruling 
of  that  demurrer  is  the  only  error  assigned.  The  identical  ques- 
tion presented  by  the  demurrer  to  the  complaint  was  decided  by 
this  court  in  the  case  Board,  etc,  v.  Crone  (1905),  ante,  283,  and 
upon  the  authority  of  that  case  the  judgment  is  affirmed. 


Indianapolis  Gas  Company  et  al.  v.  Rayle. 

[No.  5,518.    Filed  December  8,  1905.] 
From  Hancock  Circuit  Court;  Edward  W.  Felt,  Judge. 

Action  by  Asa  P.  Rayle  against  the  Indianapolis  Gas  Company 
and  another.  From  a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 
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Indianapolis  Gas  Co.  v.  Rayle — 36  IncL  App.  706. 

Kane  &  Kane,  for  appellants. 
L.  S.  Baldvnn,  for  appellee. 

Wiley,  J. — The  questions  involved  in  this  case  and  the  facts 
upon  V7hich  the  rights  of  the  parties  depend  are  identical  in  sub- 
stance to  those  presented  by  the  record  in  the  case  of  Indianapolis 
Gas  Co.  V.  Pierce  (1905),  ante,  573,  and  upon  the  authority  of 
that  case  the  judgment  is  affirmed. 
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[N0TB.-The  citation  United  StaU»  Express  Co,  ▼.  Joyee,  1,  3  (1).  iiMiicates  that 
the  initial  pacre  of  the  case  is  pase  1.  that  the  point  cited  is  found  on  pacre  8  and  that 
such  point  bearins  at  the  mararinal  indentation  numbered  1.] 


ABATEMEKT  AND  BEVIVAL- 

Action  by  administrator,  beneficiaries  of,  see  Damages,  1;  Balti- 
more, etc.,  R.  Co.  V.  Ray,  430,  436  (5), 

Where  party  dies  after  judgment  and  before  appeal,  in  an  action 
to  quiet  title,  personal  representative,  not  a  proper  party  on 
appeal,  see  Appeal  and  Error,  51;  Cooper  v.  Murphy,  300. 

ACCOUNTIKO- 

See  Partnership;  Principal  and  Agent. 

AOnON- 

For  death  by  wrongful  act,  see  Statutes. 

May  be  maintained  ex  delicto  against  saloon-keeper  for  unlawful 
sales,  see  Intoxicating  Liquors,  15;  State,  ex  ret.,  v.  Soale,  73, 
76  (3). 

ADVANCEMENTS- 

See  Damages,  1;  Descent  and  Distribution. 

May  be  taken  into  account  in  suit  for  partition,  see  Partition,  2; 
Bamett  v.  Thomas,  441,  447  (4). 

ADVISOBT  BOABDS- 

See  Townships. 

AOENCT- 

See  Principal  and  Agent. 

ALIENS- 

May  be  beneficiaries  of  action  for  death  by  wrongful  act,  see 
Statutes,  1-7;  Cleveland,  etc.,  R.  Co.  v.  Osgood,  34. 

Personal  Property, — Inheritance, — ^At  the  common  law  aliens 
could  inherit  personal  property  and  dispose  thereof  the  same  as 
citizens.  Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  37  (3). 

AMENDMENTS- 

Of  certificates  can  be  made  at  proper  time,  see  Elections,  8; 
Remster  v.  Sullivan,  385,  400  (10). 

ANSWER- 

See  Pleading. 

APPEAL  AND  EBBOB- 

Preparation  of  instructions,  see  Statutes,  8,  9;  Strong  v.  Ross, 
174,  177  (1),  178  (2). 
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Who  is  "losing  party"  as  to  payment  of  state  docket  fee,  scte 
Statutes,  10;  Stafford  v.  Conwell,  313. 

Where  substantial  justice  is  done,  no  reversal,  see  Contracts,  19; 
Beck  V.  Indianapolis,  etc.,  Power  Co,,  600,  616  (4) . 

Different  reasons  for  exclusion  of  evidence  from  those  urged  at 
the  trial  cannot  be  made  on  appeal,  see  Evidence,  2;  Feather- 
stone,  etc..  Machine  Co.  v.  Criswell,  681,  684  (5). 

Where  findings  call  for  judgment  for  $250  but  judgment  is  ren- 
dered for  only  $200,  Appellate  Court  will  order  judgment  for 
$250,  see  Marriage,  5;  State,  ex  rel.,  v.  Richeson,  373,  380  (13). 

Sufficiency  of  complaint  when  attacked  for  first  time  on  appeal, 
see  Pleading,  8,  9 ;  Brotherhood  of  Painters,  etc.,  v.  Moore,  580, 
584  (2) ;  Tovm  of  Knightstown  v.  Homer,  139,  142  (1). 

Evidence  considered  in  determining  sufficiency  of  paragraph  of 
answer,  only  to  see  whether  allegations  of  such  paragrapn  are 
provable  under  another,  see  Pleading,  6;  McAfee  v.  Bending, 
628,  635  (9). 

1.  Dismissal. — Appearance. — Where  appellee  embodies  his  motion 
to  dismiss  the  appeal  in  his  brief  upon  the  merits,  his  appear- 
ance is  general,  and  he  waives  notice  of  such  appeal. 

Pittsburgh,,  etc.,  R.  Co.  v.  Reed,  67,  69  (3). 

2.  Several  Assignment. — ^A  several  assignment  of  errors  pre- 
sents no  question  on  the  overruling  of  a  joint  demurrer  to  the 
paragraphs  of  a  complaint. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  71  (5). 

3.  Several  Assignments. — Joint  Exceptions. — Where  the  demur- 
rer to  a  complaint  in  four  paragraphs  questions  the  sufficiency 
of  each  paragraph,  and  a  joint  exception  is  taken  to  the  over- 
ruling of  such  demurrer,  a  several  assignment  on  appeal  should 
present  the  question  of  the  sufficiency  of  each  paragraph  of  such 
complaint.  Southern  Ind.  R.  Co.  v.  Harrell,  161  Ind.  689; 
Noonan  v.  Bell,  159  Ind.  329,  contra. 

Perry,  etc.,  Stone  Co.  v.  Speer,  81  (1). 

4.  Assignments  of  Error. — Request  for  Decision  on  Certain  Quee^ 
tion. — Waiver. — Where  appellant  requests  a  decision  on  a  spe- 
cific assignment  of  error,  stating  that  a  "real  controversy" 
exists  as  to  questions  thereby  presented,  assignments  which 
would  prevent  the  consideration  asked  may  be  treated  as  waived. 

Renn  v.  United  States  Cement  Co.,  149,  155  (7). 

5.  Answer  to  Assignment  of  Errors. — What  Defects  Waived. — 
An  answer  in  denial  by  an  appellee  to  an  insufficient  assignment 
of  errors  by  appellants  does  not  waive  appellee's  right  to  ques- 
tion substantial  defects  in  such  assignment  afterwards. 

Spitzer  v.  Wright,  558,  559   (2). 

6.  Assignment  of  Errors. — Sufficiency. — Assignments  of  error 
that  the  court  erred  in  sustaining  defendants'  demurrer  and 
rendering  judgment,  and  that  the  court  erred  in  rendering 
judgment  upon  appellants'  refusal  to  plead  further  present  no 
question  on  appeal.  Spitzer  v.  Wright,  558,  559  (1). 

7.  Assignment  to  Determine  Sufficiency  of  Complaint  on  Demur- 
rer to  Answer. — Where  defendant  on  appeal  desires  to  question 
the  sufficiency  of  the  complaint  on  a  demurrer  for  want  of  facts 
to  an  answer,  he  must  assign  as  error  the  action  of  the  court  in 
refusing  to  carry  such  demurrer  back  and  sustain  same  to  the 
complaint.  McAfee  v.  Bending,  628,  630  (3). 
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8l  Demurrer  to  Answer, — Carrying  Back  to  Complaint. — ^Where 
the  court  overruled  a  demurrer  to  an  answer,  deiendant  can  not 
assign  error  on  the  court's  failure  to  carry  such  demurrer  back 
and  sustain  it  to  the  complaint. 

Minnich  v.  Swing,  119,  121   (2). 

9.  Bill  of  Exceptions.— Statutea.^The  act  of  1903  (Acts  1903,  p. 
338)  does  not  preclude  matter  from  being  made  part  of  tne 
record  by  a  bill  of  exceptions  the  same  as  under  the  prior  prac- 
tice. Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  71  (6). 

11.  Bill  of  Exceptions. — Authentication. — Statutes. — Under  the 
act  of  1897  (Acts  1897,  p.  244,  §638a  Bums  1901)  a  bill  of  ex- 
ceptions signed  by  the  judge  and  filed  with  the  clerk  within  the 
time  granted  is  a  part  of  the  record  regardless  of  any  action 
by  the  official  stenographer.  Crowe  v.  Beem,  207,  214  (6) . 

12.  Bill  of  Exceptions. — Failure  to  Contain  All  of  the  Evidence- 
— Peremptory  instructions. — Alleged  error  in  tne  giving  of  a 
peremptory  instruction  for  defendant  can  not  be  considered  on 
appeal  where  the  bill  of  exceptions  fails  to  include  a  map  used 
by  the  parties  on  the  trial  of  the  cause  wherein  the  father  of 
a  bo^  six  years  old  sued  a  railroad  company  for  damages  for  its 
negligent  killing  of  such  boy. 

Standley  v.  Cleveland,  etc.,  R.  Co.,  381. 

13.  Bill  of  Exceptions. — Record. — Statutes. — Under  the  act  of 
1903  (Acts  1903,  p.  338,  §7,  §641g  Bums  1905)  the  original 
bill  of  exceptions  contained  in  the  transcript  on  appeal  is  a  part 
of  the  record  whether  the  precipe  calls  for  such  original  or 
merely  a  transcript. 

Brotherhood  of  Painters,  etc.,  v.  Moore,  680,  587  (6). 
Baltimore,  etc.,  R.  Co.  v.  Ray,  430,  432  (1). 

14.  Briefs. — Appellate  Court  Rules. — An  assignment  of  error 
not  discussed  in  appellant's  brief  is  waived. 

Capital  Nat.  Bank  v.  Wilkerson,  550,  555  (4). 

Flickner  v.  Lambert,  524,  527   (1). 

Frank  Bird  Transfer  Co.  v.  Morrow,  305,  306  (1). 

15.  Appellate  Court  Rules. — Briefs. — No  question  is  raised  on 
any  pleadings  not  set  out  literally  or  substantially  in  appellant's 
briei.  Kilmer  v.  Moneyweight  Scale  Co.,  568,  572  (6). 

Capital  Nat.  Bank  v.  Wilkerson,  550,  556  (5). 
Dinius  v.  Lahr,  425,  426  (1). 

16.  Failure  of  Appellee  to  File  Brief. — Appellate  Court  Rules. — 
The  reversal  of  a  cause  for  the  failure  of  appellee  to  file  a  brief 
is  discretionary  with  the  court. 

Board,  etc.,  v.  Crone,  283,  284  (1). 
McAfee  v.  Bending,  628,  629   (1). 

17.  Attorneys  Instructing  Jury  as  to  Interrogatories. — Briefs. — 
Waiver. — Alleged  error  of  the  trial  court  in  allowing  plaintiflTs 
attorney  to  instruct  the  jury  how  to  answer  interrogatories  is 
waived  where  such  instructions  are  not  set  out  in  appellants' 
brief  nor  a  citation  to  the  record  thereof  made. 

Flickner  v.  Lambert,  524,  531  (7). 

18.  Sustaining  Demurrer  to  Paragraph  of  Answer  Whose  Facts 
Are  Provable  under  Another. — It  is  not  erroneous  to  sustain  a 
demurrer  to  a  paragraph  of  answer  whose  facts  are  provable 
under  another.  McFarland  v.  Stansifer,  486,  488  (1). 
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19.  Special  Findings. — When  Obviate  Error  on  Demurrer  to 
Answer 8. — Where  the  special  findings  cover  the  facts  set  out  in 
answers,  error  in  sustaining  demurrers  thereto  is  obviated. 

Bamett  v.  Thomas,  441,  444  (2) . 

20.  Same  Question  Variously  Presented^ — ^Where  the  same  ques- 
tion is  presented  on  the  complaint,  instructions  and  evidence,  a 
decision  on  one  suffices  for  all.         West  v.  FuUing,  617,  621  (4) . 

21.  Demurrer  to  Complaint. — Conclusions  of  Law. — Questions 
Presented. — A  demurrer  to  the  complaint  and  an  exception  to 
the  conclusions  of  law  present  the  same  questions  when  the 
facts  found  are  the  same  as  alleged  in  the  complaint. 

Western  Ind.  Coal  Co.  vi  Brown,  44,  46  (1). 

22.  New  TriaL — Decisions. — The  Appellate  Court  will  not  decide 
questions  not  likely  to  arise  again,  a  new  trial  having  been 
ordered  for  other  reasons.       McAfee  v.  Bending,  628,  635  (11). 

28.  Demurrer. — Failure  to  Except. — No  question  can  be  pre- 
sented, on  appeal,  on  the  trial  court's  ruling  upon  a  demurrer 
where  no  exception  was  taken  to  such  ruling. 

Minnich  v.  Sunng,  119,  121  (1). 

24.  Moot  Questions. — The  Appellate  Court  will  not  decide  moot 
questions.  Kemster  v.  Sullivan,  385,  405  (14) . 

25.  Appeal  Bonds. — Defects. — A  defective  appeal  bond,  given  in 
a  term-time  appeal,  is  not  a  ground  for  dismissal  of  such  ap- 
peal, since  if  such  bond  were  insufficient  it  would  result  in  a 
vacation  appeal.  Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  69  (2) . 

26.  Appeal  Bond. — Penalty  Greater  than  Fixed  by  Court. — Ap- 
pellee can  not  be  heard  to  complain  because  appellants  filed  an 
appeal  bond  with  a  penalty  ereater  than  was  required  by  the 
order  of  court.  Price  v.  HuddlesUm,  450,  451  (1). 

27.  Term^Time  Appeal. — Bond. — Approval  by  Clerk. — Waiver. — 
Where  an  appeal  is  granted  by  the  trial  court  and  appellants 
are  given  thirty  days  in  which  to  file  their  appeal  bond  to  the 
approval  of  the  clerk,  no  objection  being  made  by  appellee  who 
was  present,  and  such  bond  was  properly  filed  and  approved 
and  tne  appeal  taken,  appellee,  after  the  time  is  passed  for  per- 
fecting a  term-time  appeal  in  such  cause,  will  not  be  heard  to 
move  to  dismiss  such  appeal  because  the  court  did  not  approve 
such  surety.  Price  v.  Hvddleston,  450,  452  (2). 

28.  Joint  Exceptions. — Where  the  trial  court  "sustains  the  de- 
fendant's demurrer  to  the  first  and  second  paragraphs  of  plain- 
tiff's reply  to  defendant's  second  paragraph  of  answer,  to  which 
ruling  the  plaintiff  excepts,"  such  exception  is  joint,  and,  unless 
both  paragraphs  are  bad,  no  available  error  is  presented. 

Hoeger  v.  Citizens  St.  R.  Co.,  662,  666  (1). 

29.  Right  of  Appeal. — Criminal  Law, — The  right  of  appeal  in 
a  criminal  case  ^  is  exclusively  statutory. 

Cain  V.  State,  51,  54  (1). 

30.  Misdemeanors. — Statutes. — Divided  Court. — ^When  the  judges 
of  the  Appellate  Court  are  equally  divided  on  the  question  of 
jurisdiction  of  a  misdemeanor  case  on  appeal  after  the  act  of 
1903  (Acts  1903,  p.  480),  and  prior  to  the  act  of  1905  (Acts 
1905,  p.  429),  such  appeal  will  be  rejected. 

State  V.  Hani,  138. 
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31.  Failure  of  Justice  to  Certify  Papers. — Where  the  appealing 
party  has  done  all  the  law  requires  him  to  do  to  perfect  an  ap- 
peal, the  failure  of  the  justice  to  certify  the  papers  to  the  cir- 
cuit court  within  the  statutory  period  does  not  deprive  appel- 
lant of  his  right  of  appeal.  Cain  v.  State,  51,  57  (5). 

32.  Appeal  Bonds. — Legislative  Powers. — Jurisdiction. — The  leg- 
islature has  power  to  prescribe  that  bonds  shall  be  required 
from  appellants  in  criminal  cases,  and  when  so  prescribed,  the 
filing  01  such  bonds  is  jurisdictional.      Cain  v.  State,  51,  54  (2). 

33.  Nominal  Damages. — A  cause  will  not  be  reversed  for  a  fail- 
ure to  assess  nominal  damages. 

Green  v.  Macy,  560,  566  (8). 

34.  Damages, — Where  the  facts  warrant,  the  Appellate  Court 
will  assess  damages  against  an  appellant. 

GHffin  V.  Miller,  405,  407  (3). 

35.  Verdict. — Evidence. — Inference. — Where  the  facts  tend  to 
show  directly  or  inferentially  that  the  directors  of  a  corporation 
were  notified  of  a  meeting,  a  note  executed  at  such  meeting  will 
be  held  valid. 

Indianapolis,  etc.,  R.  Co.  v.  Hubbard,  160,  161  (1). 

36.  Evidence. — Harmless  Error. — Where  defendant  railroad  com- 
pany has  appropriated  plaintiff's  right  of  way  to  her  land,  it 
IS  harmless  error  for  her  to  introduce  proof,  over  defendant's 
objections,  that  a  crossing  was  built  over  defendant's  track. 

Cincinnati,  etc.,  Railroad  v.  Miller,  26,  32  (5). 

37.  Instructions. — Record. — No  question  can  be  presented  on  ap- 
peal on  an  alleged  instruction  which  is  not  contained  in  the 
record.  Frank  Bird  Transfer  Co.  v.  Morrow,  305,  310  (6) . 

38.  Trial. — Conclusions  of  Law. — Motion  to  Restate. — A  motion 
to  restate  conclusions  of  law  presents  no  question. 

Merica  v.  Burget,  453,  459  (1). 

39.  Trial. — Motion  to  Make  Specific. — The  overruling  of  a  motion 
to  make  the  complaint  more  specific  is  not  reversible  on  appeal 
unless  injury  results  therefrom  to  the  complaining  party. 

Cincinnati,  etc..  Railroad  v.  Miller,  26,  28  (1). 

40.  Dismissal. — Motion  to  Reinstate. — Where  the  transcript  upon 
appeal  became  lost,  and  upon  the  order  of  the  Appellate  Court 
to  file  a  substituted  transcript  the  appellant  filed  a  ''partial 
transcript"  with  no  assignment  of  errors,  and  no  reason  was 
given  why  such  assignment  was  not  substituted,  such  appeal 
will  be  dismissed;  and  where  appellant  has  not  supplied  such 
omission  a  motion  to  reinstate  such  appeal  will  be  overruled. 

Cleveland,  etc.,  R.  Co.  v.  State,  82 

41.  Motion  to  Dismiss. — Precipe, — Statutes. — Where  no  record 
entry  is  made  of  the  filing  of  the  precipe^  but  it  is  inserted  in 
the  transcript  immediately  before  the  clerk's  certificate  and 
such  certificate  refers  to  "the  above  and  foregoing  precipe,"  a 
motion  to  dismiss  the  appeal  should  be  overruled,  the  act  of  1903 
(Acts  1903,  p.  338)  being  substantially  complied  with. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  69  (1). 

42.  Depositions. — Motions  to  Strike  Out  and  Suppress- — New 
Trial. — Independent  Assignments. — Motions  to  strike  out  and  to 
suppress  parts  of  depositions  can  not  be  assig^ned  as  error  in- 
dependently on  appeal,  but  must  be  included  in  the  motion  for  a 
new  trial.  Capital  Nat.  Bank  v.  Wilkerson,  550,  555  (3). 
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43.  Complaint, — Subscription. — Striking  Out. — No  question  is 
presented  on  appeal  on  the  trial  court's  overruling  a  motion  to 
strike  out  the  complaint  for  want  of  subscription,  when  the 
transcript  shows  a  subscription  by  plaintiff's  attorney  and  fails 
to  show  when  it  was  made.         Whinery  v.  Brown,  276,  278  (1). 

44.  Partition. — Final  Judgment. — A  judgment  determining  the 
rights  of  the  parties  and  ordering  a  sale  of  the  lands  sought  to 
be  partitioned  is  a  final  judgment  from  which  an  appeal  will 
lie.  Bamett  v.  Thomas,  441,  443  (1). 

45.  New  Trial. — Special  Findings. — Discretion. — Where  justice 
will  be  subserved  the  Appellate  Court  will  order  a  new  trial, 
although  appellant,  on  the  special  findings,  is  technically  en- 
titled to  a  decree.  Dinius  v.  Lahr,  425,  430  (7). 

46.  Rendering  Final  Judgment. — Master's  Findings. — Where  the 
master's  findings  cover  the  whole  facts  involved  and  no  useful 
purpose  will  be  subserved  by  ordering  a  new  trial,  the  Appel- 
late Court  will  render  final  judgment. 

Arthur  Jordan  Co.  v.  Cay  lor,  640,  650  (4). 

47.  Jurisdiction.  —  Final  Judgment.  —  Record.  —  The  Appellate 
Court  has  no  jurisdiction  to  determine  an  appeal  unless  from  a 
final  judgment;  and  the  record  on  appeal  must  affirmatively 
show  such  final  judgment.  Bozarth  v.  Mclntyre,  567. 

48.  Reversal. — Rendering  Judgment. — Granting  New  Trial. — 
Special  Findings. — Where  the  special  findings  technically  entitle 
appellant  to  judgment,  but  the  interests  of  justice  will  be  sub- 
served by  the  granting  of  a  new  trial,  the  mandate  directing 
judgment  will  be  modified  and  a  new  trial  granted. 

Ritchey  v.  McKay,  539,  543  (3). 

49.  Master's  Report. — New  Trial. — How  Questions  Presented  on 
Appeal. — Where  a  reference  has  been  made  to  a  master  and  he 
has  reported  the  evidence  and  his  findings  thereon,  questions 
relating  to  the  evidence  and  its  sufficiency  should  be  included 
in  a  motion  for  a  new  trial  and  the  ruling  on  such  motion 
assigned  as  error.  Such  questions  can  not  be  assigned  as  error 
independently  on  appeal. 

St.  Joseph  Mfg.  Co.  v.  Hubbard,  84,  90  (2). 

50.  Want  of  Parties. — Where  an  appeal  is  taken  without  bring- 
ing a  coparty  before  the  court  no  action  will  be  taken  affecting 
such  coparty's  interest. 

New  Hampshire  Fire  Ins.  Co.  v.  Wall,  238,  242  (1). 

51.  Quieting  Title. — Tax  Liens. — Death  of  Party  after  Judgment 
—Survival.— Statutes.^Viider  §648  Bums  1901,  §636  R.  S. 
1881,  providing  that  in  case  of  the  death  of  a  party  after 
judgment  an  appeal  may  be  taken  by  the  person  in  whose  favor 
the  action  might  have  been  revived  if  death  had  occurred  before 
judgment,  and  §282  Burns  1901,  §281  R.  S.  1881,  providing  that 
where  actions  survive  they  may  be  commenced  by  the  repre- 
sentatives to  whom  the  interest  in  the  subject-matter  passes, 
the  personal  representative  of  a  decedent  can  not  appeal  in  an 
action  wherein  decedent  sued  to  quiet  title  and  for  the  enforce- 
ment of  a  lien  for  taxes  due  under  an  invalid  tax  sale,  since  by 
statute  (§§8632,  8641  Bums  1901,  Acts  1901,  p.  366,  §§1,  3,  and 
§8634  Bums  1901,  Acts  1891,  p.  199,  §216)  the  lien  of  the  State 
for  taxes  is  transferred  to  and  vested  in  the  grantee,  his  heirs 
and  assigns,  and  the  claim  therefor  is  a  lien  upon  the  lands. 

Cooper  V.  Murphy,  800. 
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52.  Injury  Not  Shown. — Railroads. — Personal  Judgment. — ^Where 
it  does  not  appear  that  any  injury  was  done  to  a  railroad  com- 
pany by  the  trial  court's  refusal  to  modify  a  personal  judgment 
rendered  against  it  in  favor  of  a  laborer  for  services  raidered, 
such  action  does  not  constitute  available  error. 

Pere  Marquette  R.  Co.  v.  Baertz,  408,  422  (10). 

53.  Erroneous  Ruling  Precedent. — Transfer. — ^Where  the  Appel- 
late Court  deems  a  ruling  precedent  erroneous,  the  cause  will  be 
transferred  to  the  Supreme  "Court. 

State  V.  New,  521,  523   (4). 

Perry,  etc..  Stone  Co.  v.  Speer,  81,  82    (2). 

54.  Refusal  to  Transfer. — Effect. — The  denial  by  the  Supreme 
Court  of  a  motion  to  transfer  a  cause  decided  by  the  Api>ellate 
Court  is  an  approval  by  the  Supreme  Court  of  the  decision  of 
the  Appellate  Court. 

Capital  Nat.  Bank  v.  WUkerson,  467,  470  (2) . 

55.  Transcript. — Change  of  Venue. — Statutes. — The  transcript 
on  appeal,  of  an  action  brought  in  the  Superior  Court  of  Madi- 
son County  and  from  thence  sent  on  change  of  venue  to  the 
Madison  Circuit  Court  and  likewise  sent  to  the  Delaware  Cir- 
cuit Court,  should  contain  the  transcripts  of  said  courts  on  such 
changes,  the  clerk  of  the  Delaware  Circuit  Court  being  governed 
by  mei,  662  Bums  1901,  §§649,  650  R.  S.  1881,  and  not  by 
§1426z  Bums  1901,  Acts  1895,  p.  52,  §26,  which  governs  only 
in  appeals  from  one  of  such  courts  in  Madison  county,  where 
no  transcript  was  made  at  the  time. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  125  (1). 

56.  Transcript. — Failure  to  Include  Demurrer. — A  failure  to 
include  a  demurrer  in  the  transcript  on  appeal  is  fatal  to  any 
question  on  the  ruling  of  the  trial  court  thereon. 

Town  of  Knightstown  v.  Homer,  139,  144  (3). 

57.  Votcation  Appeal. — Parties. — Failure  to  Include  All. — Juris- 
diction.— The  Appellate  Court  has  no  jurisdiction  to  determine 
the  merits  of  a  vacation  appeal  which  is  taken  without  making 
all  of  the  parties  to  the  judgment  below  parties  to  the  appeal. 

Kemp  V.  Prather,  382. 

58.  Weighing  Evidence. — The  Appellate  Court  will  not  weigh 
conflicting  evidence  in  a  case  triable  by  jury. 

Doell  V.  Schrier,  253,  259  (4). 

Botkins  v.  State,  179,  181    (2). 

Capital  Nat.  Bank  v.  WUkerson,  550,  557  (7). 

GHffin  V.  Miller,  405,  407  (2). 

Elkhart  Paper  Co.  v.  Fulkerson,  219,  225   (3). 

Frank  Bird  Transfer  Co.  v.  Morrow,  305,  307  (2) . 

APPEABANOE- 

Motion  to  dismiss  embodied  in  brief  on  the  merits  constitutes 
general  appearance,  see  Appeal  and  Error,  1 ;  Pittsburgh,  etc., 
R.  Co.  V.  Reed,  67,  69  (3). 

ASSAXTLT  AND  BATTEBT- 

Proof  of,  entitles  plaintiff  to  judgment  in  civil  action  for  con- 
spiracy, see  Trial,  10;  Britton  v.  Young,  622,  624  (1). 

1.  Offensiveness. — Justification. — It  is  no  justification  for  an 
assault  and  battery  upon  plaintiff  that  he  was  offensive  to  part 
or  all  of  the  neighbors  or  citizens  of  the  community,  the  law 
furnishing  a  sufficient  redress. 

Britton  v.  Young,  622,  626   (3V 
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2.  Conspiracy, — Damages, — The  gist  of  the  civil  action  for  an 
assault  and  battery  resulting:  from  a  conspiracy  is  the  injury 
done  to  the  plaintiff,  and  a  conspiracy  without  injury  to  plain- 
tiff is  not  actionable.  Britton  v.  Young,  622,  627  (4). 

3.  Conspiracy. — Persons  Liable, — Where  plaintiff  shows  an  as- 
sault and  battery  resulting  from  a  conspiracy  against  him,  he 
is  aititled  to  a  Judgment  against  all  of  the  conspirators  whether 
present  or  not  at  the  commission  of  such  assault  and  battery. 

Britton  v.  Young,  622,  627  (5), 

ASSE88MSNT- 
See  Taxation. 

ASSIGNMEin?,  ETO.- 
See  Bankruptcy. 

ASSTTHPSIT- 

Lies  to  recover  misappropriated  money,  see  Pleading,  15;  Griffin 
V.  Mill&r,  405,  406  (1). 

ASSTTIEFTION  OF  BI8K- 

See  Master  and  Servant. 

ATTOBNET  AND  OLIENT- 

Contingent  contract  of  attorney  for  per  cent  of  recovery,  not 
void,  see  Contracts,  6;  Whinery  v.  Brown,  276,  281  (5). 

Demand  necessary  before  action  to  recover  from  attorney,  see 
Demand;  Whin,ery  v.  Brovm,  276,  278  (3). 

Intervenor,  adverse  to  trust,  can  not  recover  attorney's  fees  out 
of  trust  funds,  see  Trusts,  2;  Bartholomew  v.  Union  Trust  Co., 
328,  330  (2) . 

Evidence  of  authority  from  client  to  attorney  to  make  a  demand 
on  defendant,  admissible,  see  Evidence,  3;  McCrum  v.  McCrum, 
636,639  (3). 

BANKaiTPTCT- 

Evidence  in  cases  of,  see  Evidence,  4,  5;  Capital  Nat.  Bank  v. 
WUkerson,  467,  550. 

As  to  conflict  with  receiver  appointed  by  state  court,  see  COURTS; 
Capital  Nat,  Bank  v.  WUkerson,  550,  553  (1). 

Not  necessary  to  allege  demand  in  complaint  to  recover  unlawful 
preference,  see  Pleading,  16;  Capital  Nat.  Bank  v.  WUkerson, 
467,  469  (1). 

Trustee  in,  for  vendee  can  recover  from  vendor  who  reserves  title 
and  gives  power  of  disposition  to  vendee,  see  Sales,  6;  West  v. 
Fulling,  617,  620  (3). 

Trustee  in,  entitled  to  judgment  for  unlawful  preference  with  in- 
terest, see  Judgment,  1;  Capital  Nat,  Bank  v.  WUkerson,  467, 
484  (12). 

1.  Insolvency, — What  Is, — ^Whenever  a  person's  property,  ex- 
clusive of  that  which  he  has  fraudulently  disposed  of,  is  worth, 
at  a  fair  valuation,  less  than  the  amount  of  his  debts,  he  is 
insolvent  under  the  bankruptcy  act. 

Capital  Nat,  Bank  v.  WUkerson,  467,  473  (4). 
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2.  Insolvency. — Reasonable  Cause  to  Believe, — ^Where  the  person 
receiving  a  preference  within  four  months  prior  to  his  debtor's 
adjudication  of  bankruptcy  knew  facts  calculated  to  put  an 
ordinarly  prudent  man  upon  inquiry  and  which  if  pursued 
would  have  led  to  the  belief  that  such  debtor  was  insolvent, 
such  person  is  within  the  rule  of  ''reasonable  cause  to  believe" 
and  his  preference  is  unlawful. 

Capital  Nat.  Bank  v.  Wilkerson,  550,  557   (8). 

3.  Insolvency. — Reasonable  Cause  to  Believe. — Evidence, — Where 
the  evidence  shows  that  the  debtor  conducted  a  bank  and  on 
October  9,  1900,  had  overdrawn  his  account  with  defendant  bank 
$350.84,  which  remained  nine  and  one-half  months;  that  on 
July  25,  1901,  such  overdrafts  were  $2,725.78  and  notes  due  for 
advances  were  $3,000;  that  debtor  had  placed  collateral  notes 
aggregating  $7,800  as  security  for  such  debts;  that  defendant 
did  not  rely  upon  $5,000  of  such  collateral  as  being  of  any 
value;  that  some  of  such  notes  were  from  three  to  eight  months 
overdue,  and  defendant  had  made  no  effort  to  collect  same;  that 
defendant's  agent  visited  debtor  July  26,  1901,  and  received 
$500  and  a  promise  of  $1,000  the  next  day,  which  was  paid; 
that  on  September  3,  1901,  defendant's  agent  took  an  assign- 
ment of  such  debtor's  tangible  goods;  that  debtor  told  such 
agent  July  21,  1901,  he  could  not  meet  his  overdrafts,  and  if 
defendant  pushed  him  he  would  fail,  and  that  he  had  loaned 
too  much  for  his  deposits,  such  evidence  sustains  a  finding  of 
unlawful  preference  received  by  defendant  by  payments  re- 
ceived July  26  and  27,  1901. 

Capital  Nat.  Bank  v.  Wilkerson,  467,  474  (7). 

4.  Preferences. — When  Collectible  by  Trustee. — Before  a  trus- 
tee in  bankruptcy  can  recover  an  unlawful  preference  he  must 
prove  that  the  creditor  receiving  same  had  reasonable  cause  to 
believe  that  the  debtor  was  insolvent  and  that  a  preference  was 
being  obtained,  proof  of  actual  knowledge  of  insolvency  being 
unnecessary.        Capital  Nat.  Bank  v.  Wilkerson,  467,  473  (5). 

5.  Statutes. — Preferences. — "Void." — The  word  "void"  as  used 
in  the  bankruptcy  act  of  1867  (14  Stat,  at  Large,  p.  517)  means 
"voidable,"  a  preference  under  such  act  being  valid  as  to  all 
persons  except  the  assignee  in  bankruptcy. 

Capital  Nat.  Bank  v.  Wilkerson,  467,  470  (3) . 

6.  Preferences.  —  Constructive  Knowledge.  —  Where  the  facts 
proved,  in  an  action  by  a  trustee  in  bankruptcy  for  the  recov- 
ery of  an  unlawful  preference,  are  such  as  to  cause  an  ordi- 
narily prudent  man,  in  defendant's  situation,  to  believe  the 
debtor  was  insolvent,  defendant  will  be  chargeable  with  such 
knowledge,  and  his  preference  will  be  unlav^ul,  whether  the 
debtor  intended  it  as  a  preference  or  not. 

Capital  Nat.  Bank  v.  Wilkerson,  467,  474  (6). 

7.  Preferences. — Collateral  Security. — Effect. — The  fact  that  a 
creditor  holds  collateral  security  for  its  debt,  in  excess  of  the 
amount  thereof,  does  not  prevent  a  payment  made  by  the  debtor 
from  being  an  unlawful  preference. 

Capital  Nat.  Bank  v.  Wilkerson,  467,  478  (8). 

8.  Preferences. — Collateral  Security. — Title. — The  legal  title  to 
collateral  securities  held  by  a  creditor  to  secure  his  insolvent 
debtor's  debt  is  in  the  debtor,  the  creditor  having  only  a  special 


INDEX  111 

BANKBX7PT0Y— Oontiiitied. 

interest  therein,  and  a  payment  by  such  debtor  is  an  unlawful 
preference,  if  such  creditor  has  reasonable  cause  to  believe  him 
msolvait.    Roby,  J.,  dissenting. 

Capital  Nat.  Bank  v.  Wilkersorif  467,  481  (9). 
9.  Sales,  —  Replevin,  —  State  Courts,  —  Contempt,  —  Motion  to 
Strike  Out  Pleadings, — ^Where  the  defendant,  a  trustee  in  bank- 
ruptcy, had  taken  possession  of  certain  personal  property  as 
belonging  to  the  bankrupt  and  by  order  of  the  federal  court  had 
sold  same,  holding  the  proceeds  for  the  benefit  of  plaintiff  in 
case  such  property  should  be  adjudged  to  belong  to  such  plain- 
tiff, a  motion  by  plaintiff,  in  his  action  in  the  state  court  for 
the  replevin  of  such  property,  to  strike  out  defendant's  plead- 
ings for  contempt  of  the  state  court  in  disposing  of  such  prop- 
erty, should  be  overruled. 

Capital  Nat,  Bank  v.  Wilkerson,  550,  554  (2) . 

BANKS  Ain>  BANXING- 

As  to  construction  of  contracts  to  quit  business  of,  see  Contracts, 
1,  2;  Merica  v.  Burget,  453,  460  (3),  (4). 

BASTABDT- 

Motion  for  new  trial  raises  no  question  as  to  amount  of  damages, 
see  New  Trial,  12,  14;  State,  ex  rel,,  v.  Richeson,  373,  378  (7), 
379  (10). 

Subsequent  Marriage  of  Parties, — Legal  Result, — ^Where  relatrix 
in  a  bastardy  case  and  defaidant  marry,  such  bastardy  case 
permanently  abates.         State,  ex  rel,,  v.  Richeson,  373,  375  (1). 

BILL  OF  EXCEPTIONS— 

See  Appeal  and  Error. 

BELLS  AND  NOTES- 

Complaint  on  instalment  note,  sufficiency  of,  see  Pleading,  17; 
Crowe  v.  Beem,  207,  213  (3). 

Executed  by  directors  of  corporation  where  all  were  notified,  good, 
see  Appeal  and  Error,  35;  Indianapolis,  etc,  R,  Co,  v.  Hub- 
bard, 160,  161  (1). 

New  trial  granted  where  part  of  note  only  was  due  and  recovery 
was  given  for  all,  see  New  Trial,  11;  Crowe  v.  Beem,  207, 
214  (5). 

Burden  of  proof  of  execution,  upon  claimant  as  against  decedent's 
estate,  see  Decedents'  Estates;  Indiana  Trust  Co.  v.  Byram, 
6,  10  (1). 

An  answer  of  forbearance,  but  stating  no  definite  time,  is  bad  as 
against  a  complaint  on  a  past-due  note,  see  Pleading,  18;  Dur- 
bin  V.  Northwestern  Scraper  Co,,  123,  138  (14). 

An  agreement  to  forbear  does  not  prevent  plaintiff  from  proceed- 
ing to  take  judgment  on  his  note,  see  Trial,  2;  Durbin  v.  North- 
western Scraper  Co,,  123,  137  (13). 

Enforceable  by  principal,  though  he  never  had  physical  posses- 
sion thereof,  see  Principal  and  Agent,  6;  Indiana  Trust  Co, 
V.  Byram,  6,  11  (3). 

1.  Alterations.^Materiality.— The  insertion  of  "90"  in  the  blank 
preceding  "days  after  date"  in  an  instalment  note  of  $800,  pay- 
able $10  per  month,  or  more  at  the  makers'  option,  is  an  im- 
material alteration.  Crowe  v.  Beem,  207,  213  (4). 
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2.  Constmction  by  Parties. — That  construction  which  the  parties 
give  to  a  note  will  be  favored  by  the  courts. 

Crowe  V.  Beem,  207,  213  (2). 

3.  Inatalments. — Conatructiotu — ^A  note  in  form:  ''90  days  after 
date  we  promise  to  pay  *  *  *  J800  ♦  ♦  ♦  with  inter- 
est at  eight  per  cent  per  annum  from  date  until  paid.  *  *  * 
Payments  to  be  $10  per  month,  or  more  if  maker  desires.  90 
days'  time  allowed  on  all  payments.  No  interest  to  be  paid 
until  note  is  paid.  Eight  per  cent  interest  allowed  makers  on 
all  payments  made  from  date  of  payments  until  note  is  all  paid/' 
will  be  construed  as  an  instalment  note,  payable  $10  per  month, 
with  an  option  by  the  makers  to  pay  more,  driving  tne  makers 
90  days'  grace  on  all  payments,  pa3rment  of  interest  to  be  de- 
ferred until  last  payment  on  note  and  interest  to  be  allowed  on 
all  paymaits  from  the  time  they  were  made. 

Crowe  V.  Beem,  207,  211  (1). 

4.  Execution. — Delivery. — Where  an  agent  was  entrusted  vriih 
money  to  invest,  and  he  invested  Same  at  his  own  discretion, 
rendering  an  annual  statement  to  his  principal  of  the  condition 
of  such  lunds,  and  he  signed  a  note  payable  to  such  principal 
and  placed  therewith  collateral  security  and  locked  the  same  in 
a  box  with  such  principal's  papers,  and  such  note  contained 
credits,  made  with  such  agent's  signature,  of  payments  made  by 
such  ag^ent,  and  six  or  eieht  weeks  before  such  agent's  death, 
he  had 'Such  papers  brought  to  his  bed  and  he  examined  same 
and  had  them  securely  locked  in  the  box  with  olJier  papers  of 
his  principal,  a  legal  delivery  to  the  principal  is  shown.  Hat- 
ton  V.  Jones,  78  Ind.  466,  distinguished.    Wiley,  J.,  dissenting. 

Indiana  Trust  Co,  v.  Byram,  6,  12  (7). 

5.  Principal  and  Surety. — Extension. — Appointment  of  Receiver. 
— Definite  Time. — An  agreement  between  the  i>ayees  of  a  note 
and  the  corporation  principal  to  extend  the  time  of  payment 
until  the  appointment  of  a  receiver  for  such  corporation  is  not 
for  a  definite  time. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  130  (5). 

6.  Principal  and  Surety. — Extension. — Consideration. — The  agree- 
ment 01  the  corporation  principal  and  two  of  the  sureties  on  a 
note,  with  the  payees  thereof,  to  consent  to  the  appointment  of 
a  receiver  for  such  principal  does  not  constitute  a  valuable  con- 
sideration for  the  extension  of  the  time  of  payment  of  such 
note.  Durbin  v.  Northwestern  Scraper  Co.,  123,  132  (7). 

7.  Principal  and  Surety. — Release. — Extension. — The  extension, 
by  the  holder,  of  the  time  of  payment  of  a  promissory  note,  for 
a  valuable  consideration,  for  a  definite  time  and  without  the 
surety's  consent,  the  holder  of  such  note  knowing  such  surety 
to  be  such,  releases  such  surety. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  128  (2). 

8.  Principal  and  Surety. — Extension. — Consideration. — Release. 
— ^Where  the  corporation  principal,  without  the  knowledge  of  a 
surety,  agrees  with  the  payees  of  its  note  to  execute  ''its  promis- 
sory note,"  secured  by  two  of  its  former  sureties,  in  payment 
of  such  former  note,  but  there  was  no  agreement  as  to  .the 
negotiability  of  such  new  note,  or  that  it  should  provide  inter- 
est or  attorneys'  fees,  and  no  agreement  as  to  time  or  place  of 
payment,  and  there  was  no  showing  that  such  corporation  was 
not  solvent  nor  that  such  debt  was  better  secured  by  the  taking 
of  the  new  note,  no  valuable  consideration  for  such  extension 
by  the  taking  of  such  new  note  is  shown. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  129  (4). 
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See  Counties. 

Judnnent  of,  binding  until  set  aside,  see  Judgment,  2;  Brooks  y. 
Morgan,  672,  677  (2). 

BOABDS  OF  BEVTEW- 

See  Taxation. 

BONDS- 

On  appeal,  see  APPEAL  and  Error,  25*27,  82. 

On  appeal  from  justice  of  the  peace  in  criminal  case,  see  Crimi- 
nal Law,  2;  Cain  v.  State,  51,  59  (9). 

For  temporary  restraining  order,  receive  liberal  construction,  see 
Injunction,  1;  Sheets  v.  Hays,  106,  111  (2). 

Given  for  temporary  restraining  order,  who  are  beneficiaries  of, 
see  Injunction,  2;  Sheets  v.  Hays,  106,  111  (3). 

Bondsmen  for  a  contractor  can  not  enforce  liens  for  materials 
furnished  when  contractor  is  in  default,  see  Mechanics'  Liens; 
Miller  v.  Taggart,  595,  598  (1). 

Complaint  on  bond  of  private  corporation's  officer,  sufficiency  of, 
see  Pleading,  19;  Renn  v.  United  States  Cement  Co.,  149, 
150  (1). 

Of  liquor  dealer,  liability  on,  for  unlawful  sales,  see  Intoxicating 
Liquors,  13,  15;  State,  ex  rel.,  v.  Soale,  73,  75  (1),  76  (8). 


See  Appeal  and  Error. 

BXTTLDING  Ain>  LOAN  ASSOOL^TIOKS- 

See  Corporations,  5-7;  Indiana  Trust  Co.  v.  International,  etc., 
Assn.,  685. 

Loans. — Failure  to  Execute  Note  and  Mortgage. — Where  the 
treasurer  of  a  building  and  loan  association  received  a  loan 
therefrom  and  credited  same  on  his  books  as  paid,  the  failure 
to  execute  the  required  note  and  mortgage  does  not  prevent  the 
collection  of  the  same  from  his  estate. 

Indiana  Trust  Co.  v.  International,  etc.,  Assn.,  685,  694  (8) . 

CANCELATION  OF  INSTBTTBCENTS- 

Equity  will  decree,  for  mistake,  see  Contracts,  3,  4;  Board,  etc., 
V.  Bender,  164,  171  (3),  172  (4). 

Complaint  for,  because  of  mistake,  see  Pleading,  28,  29;  Board, 
etc.,  V.  Bender,    164,  170  (1);  Doell  v.  Schrier,  253,  258  (3). 

1.  Fraud. — Misrepresentations. — Where  a  party  to  a  contract 
misrepresents  a  material  existing  fact,  and  the  other  party, 
without  the  means  of  knowledge  at  hand,  acts  and  relies  there- 
on to  his  injury,  a  court  of  equity  will  cancel  such  contract,  if 
such  parties  can  be  placed  in  statu  quo. 

Gardner  v.  Mann,  694,  698  (1). 

2.  Misrepresentations. — ^Where  a  defendant,  in  order  to  induce 
plaintifrs  to  exchange  their  home  for  his  lands  in  Kansas,  rep- 
resented that  such  lands  were  "raw  prairie  land,"  "four  miles 
from  Garden  City;"  that  they  "could  all  be  plowed,"  and  plain- 
tiffs, without  any  other  means  of  knowledge,  acting  upon  such 
representations,  exchanged  their  home  for  such  lands,  and  such 
lands  were  worthless  sand  wastes,  incapable  of  cultivation  and 
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eleven  miles  from  Garden  City,  such  conveyance  will  be  can- 
celed and  plaintiffs*  property  be  restored,  the  deed  to  such 
Kansas  lands  having  been  tendered  to  defendant. 

Gardner  v.  Mann,  694,  698  (2). 

3.  Injury, — ^Where  plaintiffs  show  that  defendant  represented 
certain  lands  to  be  raw  prairie  land,  capable  of  cultivation,  and 
four  miles  from  the  county  seat,  and  the  proof,  in  a  suit  for 
cancelation  of  the  conveyance  taken  on  the  faith  of  such  repre- 
sentations, shows  that  such  lands  were  sandy  wastes,  incapable 
of  cultivation  and  eleven  miles  from  the  county  seat,  injury  to 
plaintiffs  is  sufficiently  shown. 

Gardner  v.  Mann,  694,  700  (4) . 

4.  Injury, — Misrepresenting  Location  but  Not  Value  of  Lands, — 
It  is  no  defense  in  a  suit  for  the  cancelation  of  a  conveyance  in- 
duced by  misrepresentations  to  show  that  the  lands  actually 
conveyed  are  of  the  same  value  as  the  lands  pretended  to  be 
conveyed.  Gardner  v.  Mann,  694,  701  (5). 

OABBIEBS- 

See  Contracts,  21-29;  Damages;  Garnishment,  1-4. 

Evidence  of  a  limited-liability  contract  admissible  in  an  action 
for  damages,  see  Evidence,  6;  Chicago,  etc,,  R,  Co,  v.  Hare, 
422,  424  (3). 

Value  of  shipment  as  fixed  in  contract  of,  only  prima  fade  evi- 
dence of  real  value,  see  Contracts,  5;  United  States  Express 
Co,  V.  Joyce,  1,  4  (2). 

1.  Contracts  Limiting  Liability, — Consideration, — A  common  car- 
rier has  the  right  to  enter  into  a  special  contract  limiting  its 
common-law  liability  in  the  carriage  of  goods,  provided  some 
consideration  other  than  the  receipt  of  the  goods  and  the  agree- 
ment to  transport  is  yielded. 

Chicago,  etc,,  R,  Co,  v.  Hare,  422,  423  (1). 

2.  Contracts, — Value  Fixed  by, — Rates, — Where  a  shipper  con- 
tracts with  the  carrier  for  the  transportation  of  property,  the 
shipper  fixing  the  value  thereof,  and  the  shipping  rates  are  fixed 
according  to  the  fair  value  of  such  property  so  fixed,  such  con- 
tract, if  made  without  any  fraud  and  after  opportunity  for 
choice  is  given,  is  valid,  and  the  damages  assessed  for  injury  to, 
or  loss  of,  such  property  can  not  exceed  the  value  so  fixed. 

united  States  Express  Co,  v.  Joyce,  1,  3  (1). 

3.  Negligence, — Contract, — Value  of  Property, — Where  the  ship- 
per, in  a  contract  for  the  transportation  of  his  property,  fixes  the 
value  thereof,  and  sells  such  property  at  its  destination  for 
more  than  such  fixed  value,  he  can,  nevertheless,  collect  damages 
for  negligent  delay  of  such  property  in  such  transportation,  but 
not  a  greater  sum  than  such  fixed  value. 

United  States  Express  Co,  v.  Joyce,  1,  4  (3) . 

4.  Hackmen, — Duty  to  Observe. — It  is  the  duty  of  the  driver  of 
a  hack  to  take  notice  of  the  conditions  and  surroundings  in  driv- 
ing his  hack  on  the  streets. 

Frank  Bird  Transfer  Co,  v.  Morrow,  305,  309  (5). 

5.  Railroads. — Agents. — Authority  to  Ship  to  Point  beyond 
Line. — Where  plaintiff  delivered  goods  marked  to  a  point  be- 
yond defendant  railroad  company's  line  and  asked  such  com- 
pany's agent  the  through  freight  rate  and  paid  same,  taking 
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such  company's  receipt  showing  delivery  of  goods  and  that  they 
were  consigned  to  such  destination  and  also  showing  the  money 
paid,  such  facts  wholly  fail  to  show  any  authority,  express  or 
implied,  of  such  agent  to  contract  on  behalf  of  defendant  for 
such  delivery. 

Pittsburgh,  etc.,  R.  Co.  v.  Bryant,  340,  347  (6). 

6.  Railroads. — Seizure  of  Goods  in  Custody  of,  by  Officer, — A 
railroad  company  is  not  liable,  in  the  absence  of  fraud  or  col- 
lusion, for  the  seizure,  by  an  officer,  of  goods  in  its  custody. 

Pittsburgh,  etc.,  R.  Co.  v.  Cox,  291,  295  (2). 

7.  Passengers, — Street  Railroads. — Riding  on  Running-Board. — 
It  is  not  negligence  per  se  for  a  passenger  to  ride  on  the  run- 
ning-board of  a  street  car. 

Frank  Bird  Transfer  Co,  v.  Morrow,  305,  309  \A) , 

CASES- 

See  Overruled  Cases. 

Table  of  cases  cited,  see  p.  vii. 

CKAMPEBTY  AND  MAINTENANCE- 

Contingent  contract  of  attorney  for  per  cent  of  amount  recovered, 
not  void  for,  see  Contracts,  6;  Whinery  v.  Brovm,  276,  281  (5). 

CITIES— 

See  Municipal  Corporations. 

OOLIiATEKAIi  ATTACK- 

See  Judgment. 

COMPI4AINT- 

See  Pleading. 

OOIEPROMISE  AND  SETTIiEMENT- 

Evidence  of  attempts  at,  see  Evidence,  7-9;  Schnull  v.  Cuddy,  262, 
265  (3),  268  (5) ;  McCrum  v.  McCrum,  636,  639  (4). 

CONCLXTSIONS  OF  LAW- 

See  Trial. 

CONFUSION  OF  GOODS- 

Payments. — Division. — Distribution. — Maxims. — Where  the  treas- 
urer of  two  corporations  paid  $5,000  to  the  secretary  of  such 
corporations,  without  any  suggestion  as  to  which  it  belonged,  it 
will  be  apportioned  in  proportion  to  the  amount  such  treasurer 
held  of  the  money  of  such  corporations,  the  maxim,  "equality 
is  equity,"  applying.  * 

Indiana  Trust  Co.  v.  International,  etc.,  Assn.,  685,  693  (7) . 

CONSPIBACY-  ' 

Without  injury,  not  actionable  civilly,  see  Assault  and  Battery, 
2;  Britton  v.  Young,  622,  627  (4). 

Plaintiff  entitled  to  judgment  upon  proof  of  assault  and  battery, 
see  Trial,  10;  Britton  v.  Young,  622,  624   (1). 

All  conspirators  liable  civilly  for  resultant  damages,  whether 
present  or  not,  see  Assault  and  Battery,  3;  Britton  v.  Young, 
622,  627  (5). 

Vol.  36 — i6 
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OONTBAGTS- 

See  Bills  and  Notes;  Landlord  and  Tenant;  Sales. 

See  Covenants,  1,  2;  Monaghan  v.  Mount,  188,  196  (4),  197  (5). 

Damages  for  breach  of,  see  Damages,  7-13;  Merica  v.  Bur  get,  453. 

Contained  in  treaty,  enforceable,  see  Treaties;  Western  Union 
Tel.  Co.  V.  Krueger,  348,  366  (7). 

Joint  contractors  are  individually  liable  for  the  performance  of 
their  contract,  see  Trl/ul,  4;  Merica  v.  Burget,  453,  467  (13). 

Sufficiency  of  memorandum  to  take  contract  out  of  statute  of 
frauds,  see  Frauds,  Statute  of;  McFarland  v.  Stansifer,  486, 
489  (2),  490  (2). 

Carrier  has  right  to  limit  liability  by  special  contract,  see  Car- 
riers, 1-3;  Chicago,  etc.,  R.  Co.  v.  Hare,  422,  423  (1);  United 
States  Express  Co.  v.  Joyce,  1,  3  (1),  4  (3). 

Presumed  to  be  oral,  when  not  alleged  to  be  in  writing,  see  Plead- 
ing, 25;  Featherstorie,  etc..  Machine  Co,  v.  Criswell,  681, 
683  (2). 

Material  alteration  of,  releases  surety,  see  Principal  and  Surety, 
1,  2;  Durbin  v.  Northwestern  Scraper  Co.,  123, 133  (9),  135  (11). 

1.  Banking  Business. — Meaning. — A  person  who  subscribes  stock 
in  a  bank,  pays  for  same,  becomes  assistant  cashier  and  actively 
assists  in  the  promotion  of  the  business  of  the  bank  is  engaged 
in  the  banking  business.  Merica  v.  Bur  get,  453,  460  (4). 

2.  To  Cease  Doing  Certain  Business. — A  contract  by  which  de- 
fendants agree  "to  quit  the  banking  business  March  5,  1900, 
and  further  agree  not  to  start  another  bank  in  the  town  as 
long  as"  plaintiff  "owns  the  bank"  which  defendants  had  sold 
to  him,  means  that  defendants  should  thereafter  quit  the  bank- 
ing business  at  such  place  for  such  period. 

Merica  v.  Burget,  453,  460  (8). 

3.  Mistake. — Effect. — A  contract  induced  by  a  mistake  which  is 
of  such  fundamental  character  that  the  minds  of  the  parties 
have  never  in  fact  met  is  wanting  in  mutuality. 

Board,  etc.,  v.  Bender,  164,  171  (3). 

4.  Cancelation. — Mistake. — Where  there  is  no  gross  negligence 
shown  and  no  intervening  rights  and  the  parties  can  be  placed 
in  statu  quo,  equity  will  cancel  a  contract  wanting  in  mutuality 
because  of  an  excusable,  material  mistake  of  one  of  the  parties. 

Board,  etc.,  v.  Bender,  164,  172  (4). 

5.  Recitals. — Conclusiveness. — Carriers. — Valuation  of  Property 
by  Shipper. — The  recitals  of  a  contract  between  a  shipper  and 
his  carrier,  as  to  the  value  of  the  property  to  be  transported, 
are  not  conclusive  but  merely  prima  fade  evidence  thereof,  the 
burden  of  overthrowing  same  beine  upon  the  shipper,  and  if 
the  shipper  fails  to  overthrow  such  evidence,  the  damages  so 
fixed  will  be  awarded,  where  such  property  is  destroyed. 

United  States  Express  Co.  v.  Joyce,  1,  4,  (2). 

6.  Champerty  and  Maintenance. — Attorney  and  Client. — A  con- 
tract by  which  an  attorney  shall  receive  a  certain  per  cent  of 
what  he  collects  is  not  void  for  champerty,  and  if  fairly  entered 
into,  will  be  enforced.  Whinery  v.  Broum,  276,  281  (5). 

7.  Several. — Consideration. — A  contract  by  plaintiff  and  four 
others  with  defendant,  for  an  undivided  consideration,  to  release 
their  claim  for  damages  against  defendant,  is  several,  and  bars 
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an  action  by  one  of  such  parties  for  individual  damages.    Roby, 
J.,  dissenting.  Hoeger  v.  Citizens  St.  R,  Co.,  662,  667  (3). 

8.  Construction. — Rules. — Contracts  are  construed  and  enforced 
by  the  courts  according  to  (1)  the  meaning  of  the  parties  as 
indicated  by  the  language  used  therein,  (2)  the  construction 
given  thereto,  in  cases  of  doubt,  by  the  conduct  of  the  parties 
and  (3)  the  clear  and  unambi^ous  provisions  thereof,  regard- 
less of  the  conduct  of  the  parties. 

Arthur  Jordan  Co.  v.  Caylor,  640,  647  (2) . 

9.  Indefiniteness.  —  Construction.  —  The  rights  of  contracting 
parties  plainly  set  forth  can  not  be  abridged  by  construction, 
out  where  doubt  arises,  the  court  will  consider  the  contract,  the 
conditions  under  which  it  was  made,  the  situation  of  the  parties, 
the  nature  of  the  business,  and  the  interests  to  be  protected. 

Merica  v.  Bur  get,  453,  459  (2) . 

10.  Construction. — Conduct  of  Parties. — "Net  Profits." — Where 
plaintiff  contracted  to  furnish  the  horses  and  wagons  for  carry- 
mg  on  a  business,  and  defendant  agreed  to  pay  the  cost  of  ''shoe- 
ing, feeding  and  caring  for"  such  horses  and  repairing  such 
wagons,  and  the  defendant  agreed  to  pay  plaintiff  for  his  serv- 
ices and  the  use  of  his  horses  and  wagons  one-half  of  the  "net 
profits"  of  such  business,  such  profits  to  be  determined  b^  de- 
ducting all  expenses  and  losses  m  the  conduct  of  such  busmess, 
the  expenses  of  "shoeing,  feeding  and  carina  for"  such  horses 
and  repairing  such  wagons  were  a  part  of  the  expenses  in  the 
conduct  of  such  business  and  should  be  deducted  from  the  re- 
ceipts in  estimating  the  "net  profits,"  the  parties  by  their  acts 
and  conduct  having  treated  such  expenses  as  a  part  of  the  ex- 
penses of  the  conduct  of  such  business. 

Arthur  Jordan  Co.  v.  Caylor,  640,  647  (3). 

11.  Bids. — Acceptance. — Where  the  plans  and  specifications  for 
a  public  building  call  for  bids  and  provide  that  upon  the  accep- 
tance of  any  bid  the  successful  bidder  shall  enter  into  a  contract 
for  the  construction  of  the  building,  the  acceptance  of  a  bid 
does  not  constitute  the  contract  for  such  construction. 

Board,  etc.,  v.  Bender,  164,  171  (2). 

12.  Breach. — Liquidated  Damages. — A  contract  by  defendant  to 
take  enough  electric  current  from  an  electric  light  company  to 
make  a  monthly  bill  of  $1,  or  pay  such  amount  if  so  much  should 
not  be  taken,  is  not  an  agreement  for  liquidated  damages  in  case 
of  a  breach  of  such  contract. 

Beck  V.  Indianapolis,  etc..  Power  Co.,  600,  605  (1). 

13.  Execution. — Draft. — While  a  writing,  signed  by  one  party 
and  assented  to  orally  by  the  other  party,  constitutes  a  written 
contract,  a  written  draft  of  a  contract,  signed  by  neither  party, 
does  not  constitute  a  written  contract. 

Featherstone,  etc.,  Mach.  Co.  v.  Criswell,  681,  683  (3). 

14.  Conditions  Precedent. — Signatures. — ^Where  the  parties  make 
the  reduction  of  an  agreement  to  writing  and  its  signature  a 
condition  precedent,  it  will  not  constitute  a  binding  obligation 
until  such  conditions  are  fulfilled,  but  where  they  assent  to  the 
terms,  their  intention  to  embody  such  contract  in  writing  does 
not  prevent  the  taking  effect  of  such  agreement  at  once. 

Featherstone,  etc.,  Mach.  Co.  v.  Criswell,  681,  683  (1), 

16.  One  Party  Relying  Upon  the  Other. — Failure  to  Read. — Ordi- 
narily where  a  party  executes  a  contract,  reljring  upon  declara- 
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tions  of  the  other  party  as  to  the  contents  thereof,  he  has  no 
right,  in  the  absence  of  a  trust  relationship,  to  a  rescission  for 
fraud.    Roby,  J.,  dissenting. 

Hoeger  v.  Citizens  St.  R.  Co.,  662,  667  (4) . 

16.  Good-Will — Where  defendants  contract  that  they  will  "quit 
the  banking  business  March  5,  1900,  and  further  agree  not  to 
start  another  bank  in  the  town  as  long  as"  plaintiff  "owns  the 
bank"  which  defendants  had  sold  to  him,  and  one  of  such  de- 
fendants did  afterwards  engage  in  the  banking  business  in  such 
town,  there  is  a  breach  of  the  contract  in  respect  to  the  sale  of 
the  good- will.  Merica  v.  Bur  get,  453,  461   (5). 

17.  Breach. — Injunction. — Negative  Covenants. — Specific  Perform- 
ance.— Where  defendant  contracted  with  plaintiff  for  electric 
current  and  agreed  not  to  use  any  electricity  except  plaintiff's 
for  five  years,  an  injunction  to  prevent  a  breach  of  such  cove- 
nant not  to  taker  from  another  may  be  granted,  although  the 
courts  can  not  decree  specific  performance  of  the  contract. 

Beck  V.  Indianapolis,  etc.,  Power  Co.,  600,  606  (2) . 

18.  Breach. — Injunction, — Adequate  Legal  Remedy. — Where  de- 
fendant contracted,  in  consideration  of  a  reduced  price,  to  take 
from  plaintiff  electric  light  company  all  the  current  he  needed 
for  five  years  and  not  to  take  any  current  for  such  period  from 
others,  and  it  is  shown  that  he  uses  a  large  amount  which 
from  time  to  time  varies  greatly,  and  that  no  one  but  defend- 
ant can  tell  how  much  he  would  use;  that  plaintiff's  profits 
thereon  could  not  be  ascertained;  that  it  would  be  impracti- 
cable, if  not  impossible,  to  keep  a  system  of  accounts  to  show 
such  profits ;  that  the  cost  of  producing  and  delivering  such  cur- 
rent can  not  be  ascertained;  that,  by  reason  of  such  contract 
and  other  like  ones,  plaintiff  has,  at  great  expense,  enlarged  its 
plant  so  as  to  be  able  to  furnish  such  current,  and  that  the  sur- 
plus current  refused  by  defendant  may  not  be  salable  to  others, 
plaintiff  has  no  adequate  remedy  at  law  for  such  refusal  by  de- 
fendant to  take  such  electricity. 

Beck  V.  Indianapolis,  etc.,  Power  Co.,  600,  609  (3). 

19.  Enforcement.  —  Injunction.  —  Negative  Covenants.  —  Appeal 
and  Error. — A  contract,  not  contrary  to  public  policy,  fairly 
made,  ought  to  be  enforced  by  the  courts,  and  where  the  trial 
court  in  the  exercise  of  a  sound  discretion  has  enjoined  the 
breach  of  a  negative  covenant  in  such  a  contract,  thereby  doing 
substantial  justice,  the  Appellate  Court  will  not  set  aside  such 
decree.  Beck  v.  Indianapolis,  etc..  Power  Co.,  600,  616  (4). 

20.  Oil  and  Gas  Leases. — Conditions. — ^Where  plaintiff  executed 
a  contract  with  defendant's  assignors  conveying  to  such  assign- 
ors all  of  the  oil  and  gas  under  his  land  on  terms  providing 
that  the  grantees  should  drill  a  well  within  three  months  or  pay 
an  annual  rental  of  $75  for  delay  in  so  drilling,  a  failure  to 
pay  which  when  due  rendering  such  contract  "null  and  void," 
and  the  defendant  made  two  payments  at  each  of  which  times 
plaintiff  made  a  demand  for  the  drilling  of  a  well,  and  the 
third  payment  was  not  tendered  when  due,  such  contract  was 
void,  there  having  been  no  entry  by  defendant,  and  plaintiff 
having  never  parted  with  the  possession. 

Logansport,  etc..  Gas  Co.  v.  Null,  503. 

21.  Carriers. — Railroads, — Bills  of  Lading, — Receipts.-r-Where 
plaintiff  delivered  goods  to  a  railway  company  to  be  carried  to 
their  destination  and  received  from  such  company  a  receipt 
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showing  that  such  goods  were  received  and  that  they  were  "to 
be  shipped  as  per  directions  below,  subject  to  the  conditions  and 
exceptions  of  the  company's  bill  of  lading,"  and  no  bill  of  lading 
was  ever  issued,  such  provision  must  be  deemed  as  abandoned. 

Pittsburgh,  etc.,  R,  Co.  v.  Bryant,  340,  341  (1). 

22.  Carriers, — Railroads, — Receipts  for  Goods  for  Shipment, — 
A  receipt  issued  to  plaintiff  by  a  railroad  company  showing  the 
company's  receipt  of  plaintiff's  goods  and  that  they  were  "to  be 
shipped  as  per  directions  below,"  and  also  that  such  goods  were 
directed  to  plaintiff  at  their  destination,  and  showing  the  receipt 
of  payment  of  money  to  such  company,  is  not  a  contract  and  im- 
poses no  duty  upon  such  company  to  deliver  such  goods  any 
place.  Pittsburgh,  etc,  R,  Co,  v.  Bryant,  340,  343  (2) . 

23.  Carriers, — Railroads, — Delivery  to  Points  off  of  its  Lines, — 
A  common  carrier's  duty  is  to  deliver  g^oods  only  upon  its  own 
lines,  and  it  may  contract  against  liability  for  losses  occurring 
upon  connecting  carriers'  lines. 

Pittsburgh,  etc,,  R,  Co,  v.  Bryant,  340,  344  (3). 

24.  Carriers, — Railroads, — Receipt  of  Goods  Marked, — Presump^ 
tion, — Where  a  common  carrier  receives  goods  Aiarked  to  their 
destination  beyond  its  line,  there  is  no  presumption  of  a  con- 
tract to  deliver  such  goods  at  such  destination. 

Pittslmrgh,  etc,  R,  Co,  v.  Bryant,  340,  344  (4). 

26.  Oral, — Carriers, — Railroads, — ^Where  plaintiff  asked  defend- 
ant railroad  company's  agent  the  freight  rate  to  the  destina- 
tion of  his  shipment  and  such  agent  told  him  the  rate  and  plain- 
tiff delivered  goods  consigned  to  such  place  and  paid  the  freight, 
the  question  whether  there  was  an  oral  contract  for  the  ship- 
ping of  such  goods  to  their  destination  was  for  the  jury. 

Pittsburgh,  etc,  R,  Co,  v.  Bryant,  340,  345,  (5). 

26.  Interstate  Commerce  Act, — Limiting  Carriers'  Common-Law 
Liability, — A  contract  showing  that  defendant  railroad  company 
reduced  its  freight  thirty  per  cent  in  consideration  of  a  limita- 
tion of  its  common-law  liability  is  not  upon  its  face  invalid  as 
in  violation  of  the  provisions  of  the  interstate  commerce  act. 

Chicago,  etc.,  R,  Co,  v.  Hare,  4*22,  424  (5). 

27.  Railroads, — Receivers, — Relief  Departments. — Where  an  em- 
ploye of  a  railroad  company  contracts  with  such  company  that 
m  the  event  of  an  injury  or  death  he  or  his  personal  represen- 
tatives shall  be  entitled  to  certain  benefits  from  such  company's 
relief  department,  and  that  if  suit  for  damages  be  brought  by 
him  or  such  representatives  for  injuries  the  same  shall  operate 
as  a  release  of  such  relief  benefits,  and  such  company  goes  into 
the  hands  of  receivers  who  are  authorized  to  continue  such  re- 
lief department,  such  receivers  continuing  such  employe  in  the 
service,  such  employe  is,  within  the  meaning  of  the  contract, 
still  in  the  employ  of  such  company. 

Baltimore,  etc,  R.  Co.  v.  Ray,  430,  434  (4). 

28.  Railroads. — Relief. — Torts, — Public  Policy. — A  contract  re- 
quired by  a  railroad  company  and  providing  that  each  employe 
shall  become  a  member  of  its  relief  department  and  as  such  be 
entitled  to  certain  relief  in  case  of  injury,  but  that  if.  an  action 
in  damages  be  brought  by  such  employe  or  his  personal  repre- 
sentatives for  injuries  received,  the  same  shall  be  a  release  of 
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any  benefits  in  such  relief,  is  not  contrary  to  public  policy  on 
the  ground  of  an  attempted  escape  of  liability  for  torts. 

Baltimore,  etc.,  R,  Co.  v.  Ray,  430,  437  (6). 

29.  Parties, — Railroads, — Relief, — Release, — A  contract  by  an 
employe  of  a  railroad  company  providing  that  an  action  by  him 
or  nis  personal  representatives  shall  be  a  release  of  any  claim 
for  benefits  by  virtue  of  such  employe's  membership  m  such 
company's  relief  department  is  valid  and  the  beneficiaries  can 
recover  only  what  is  provided  by  the  contract. 

Baltimore,  etc.,  R,  Co.  v.  Ray,  430,  438  (7). 

30.  Real  Estate  Commissions. — Statutes, — ^Where  the  owner  of 
real  estate  wrote  to  a  real  estate  dealer  asking  his  charges  for 
making  a  sale  of  a  certain  house  and  he  answered  $270,  and 
such  owner  replied  that  she  was  "sorry  we  have  to  let  it  go  at 
that/'  but  that  she  was  "anxious  to  sell  now/'  is  a  contract  in 
writing  within  the  terms  of  the  statute  (§6629a  Bums  1901, 
Acts  1901,  p.  104).  Ispkording  v.  Wolfe,  250,  251  (1). 

31.  Husband  and  Wife, — Real  Estate. — A  written  contract  exe- 
cuted by  a  married  woman  alone  for  the  payment  of  a  commis- 
sion for  the  sale  of  her  separate  real  estate  is  valid. 

Ispkording  v.  Wolfe,  250,  253  (2). 

32.  Securing  Purchaser  for  Real  Estate, — ^Where  the  owner  of 
real  estate  contracts  in  writing  with  a  real  estate  dealer,  for  a 
commission,  to  secure  a  purchaser  for  such  real  estate,  and  he 
secures  a  valid  proposal  upon  the  agreed  terms,  he  is  entitled 
to  such  commission  regardless  of  whether  the  owner  ever  car- 
ried out  the  contract  of  sale. 

Ishpording  v.  Wolfe,  250,  253  (3). 

33.  Schoolhouses,  —  Bids.  —  Acceptance,  —  Mistake. —  Forfeit, — 
Equity, — Where  a  contractor  made  his  estimates  for  the  con- 
struction of  a  public  school  building  upon  different  pages  of 
his  estimate  book,  and,  in  his  hurry  to  hie  his  bid  on  time,  he 
inadvertently  turned  two  pages  of  such  book,  thus  reducing  the 
aggregate  of  his  bid  to  an  inadecjuate  and  ruinously  low  sum, 
and  with  his  bid  he  filed  his  certified  check  as  a  forfeit,  he  is 
entitled  to  a  cancelation  of  such  bid  and  to  a  return  of  such 
check.  Board,  etc.,  v.  Bender,  164,  174  (5). 

OONTBIBUTOBT  NEOLIOENOE- 

See  Master  and  Servant;  Negugence. 

OONVEBSION- 

Under  terms  of  will,  when  takes  place,  see  Wills,  11;  Nelson  v. 
Nelson,  331,  336  (2). 

Property  directed  in  will  to  be  converted,  so  considered,  see 
Equity;  Nelson  v.  Nelson,  331,  336  (3). 

Evidence  of  value  of  goods,  material,  see  Principal  and  Agent, 
2;  Green  v.  Macy,  560,  564  (2). 

OOBPORATIONS— 

See  Building  and  Loan  Associations;  Railroads. 

As  to  number  of  directors,  see  Statutes,  12;  Renn  v.   United 

States  Cement  Co.,  149,  154    (5). 
As  to  authority  of  directors  of,  to  execute  note,  see  Evidence,  10; 

Indianapolis,  etc.,  R.  Co.  v.  Hubbard,  160,  163  (2). 
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Where  directors  notified,  note  executed  at  meeting,  held  good,  see 
Appeal  and  Error,  35;  Indianapolis,  etc,  R.  Co,  v.  Hubbard, 
160,  161  (1). 

1.  By-Laws. — Necessity, — A  corporation  can  act  only  in  accord- 
ance with  its  by-laws. 

Renn  v.  United  States  Cement  Co,,  149,  152  (2) . 

2.  By-Laws, — Directors, — Number. — Statutes, — A  manufacturing 
corporation  has  the  power  to  amend  its  by-laws  at  any  time  fix- 
ing the  number  of  directors  at  not  less  than  three  nor  more  than 
eleven  as  prescribed  by  statute  (§5054  Bums  1901,  §3854  R.  S. 
1881).  Renn  v.  United  States  Cement  Co.,  149,  153  (3). 

3.  By-Laws, — Vested  Rights, — Cumulative  Voting. — Neither  a 
statute  permitting  cumulative  voting,  thus  giving  the  minority 
stockholders  representation  on  the  board  of  directors,  nor  the 
amendment  of  the  by-laws  of  a  corporation  infringes  any  vested 
rights  of  the  corporation's  stockholders. 

Renn  v.  United  States  Cement  Co.,  149,  153  (4) . 

4.  Articles  of  Incorporation. — Statutes. — Provisions  in  Addition 
to. — A  provision  in  the  articles  of  incorporation  of  a  manufac- 
turing company  fixing  the  number  of  directors  at  seven  is  in 
addition  to  the  requirements  of  the  statute  (§5051  Bums  1901, 
§3851  R.  S.  1881)  and  is  surplusage. 

Renn  v.  United  States  Cement  Co.,  149,  155  (6). 

5.  By-Laws, — Waiver, — The  rule  of  corporate  action  is  found  in 
the  corporation's  by-laws,  the  requirements  of  which  may  be 
waived  by  the  stockholders'  knowingly  permitting  a  disregard 
of  same  or  by  ratifying  the  action  of  officers  in  violation  there- 
of. 

Indiana  Trust  Co,  v.  International,  etc.,  Assn.,  685,  690  (1). 

6.  Principal  and  Agent, — Payment  to  Agent. — Tracing  Fund. — 
Where  a  person  pays  money  to  an  agent  authorized  to  receive 
same,  it  is  not  incumbent  upon  him  to  trace  such  funds  into 
the  hands  of  the  principal  in  order  to  bind  such  principal. 

Indiana  Trust  Co.  v.  International,  etc.,  Assn.,  685,  690  (2)» 

7.  Building  and  Loan  Associations. — Officers. — Official  Deposits, 
— ^Where  the  treasurer  of  a  building  and  loan  association  was 
relieved  for  an  indefinite  time  on  account  of  sickness,  the  secre- 
tary, with  the  knowledge  of  the  board  of  directors  and  stock- 
holders, receiving  and  disbursing  the  funds,  and  the  treasurer 
turned  over  to  such  secretary  the  sum  of  $5,000  belonging  to 
such  funds  which  was  deposited  in  bank  in  the  official  name  of 
such  secretary,  such  association  is  bound  by  such  pasmient  and 
can  not  recover  same  from  such  treasurer. 

Indiana  Trust  Co.  v.  International,  etc.,  Assn.,  685,  691  (3). 

OOSTS- 

State  docket  fee — ^who  is  "losing  party,"  see  Statutes,  10;  Staf- 
ford V.  Conwell,  313. 

0OT7NTIES— 

See  Boards  of  Commissioners. 

As  to  settlements  with  officers,  see  Statutes,  13;  Board,  etc.,  v. 
Crone,  283,  289  (3). 

Sufficiency  of  complaint  to  recover  money  illegally  paid  out,  see 
Pleading,  20;  Board,  etc.,  v.  Crone,  283,  289  (4). 
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OOUBTS- 

See  Judgment. 

As  to  rules  of,  see  Appeal  and  Error. 

Jurisdictipn  in  bankruptcy  cases  and  assignments  under  state 
laws,  see  Bankruptcy,  9;  Capital  Nat,  Bank  v.  Wilkeraon,  550, 
554  (2). 

Jurisdiction, — Bankruptcy. — Receivership  in  State  Court, — Con- 
flict of  Authority, — Where  a  receiver  for  the  assets  of  a  private 
banker  has  been  appointed  by  the  state  court,  and  such  Danker 
is  afterwards  adjudged  an  involuntary  bankrupt,  and  a  trustee 
appointed  by  the  federal  court,  such  trustee  has  the  right  to  the 
propertv  in  the  hands  of  such  receiver,  and  such  receiver  has 
no  further  duty  except  to  make  a  final  report  of  his  doing:s  to 
the  time  of  the  taking  possession  by  such  trustee,  such  federal 
court  having  exclusive  jurisdiction  after  such  adjudication. 

Capital  Nat,  Bank  v.  Wilkerson,  550,  553  (1). 

OOVEKANTS- 

1.  Gas  and  Oil, — "Paying"  Field. — Where  the  grantee  of  the  oil 
and  gas  under  a  certam  tract  covenants  to  put  down  a  well 
every  ninety  days,  and  he  puts  down  five  wells  on  said  tract, 
all  of  which  are  "paying,"  ne  can  not  be  heard  to  say,  on  his 
r^usal  to  sink  more  wells,  that  such  tract  is  not  a  "paying" 
field.  Monaghan  v.  Mount,  188,  196  (4). 

2.  Alternative, — Gas  and  Oil, — Demand, — ^Where  defendant 
covenanted  to  put  down  a  gas  or  oil  well  every  ninety  days  on 
a  certain  tract  or  to  surrender  his  rights  under  a  grant  of  the 
gas  and  oil  thereunder,  and  he  failed  to  do  either,  and  the  plain- 
tiff had  been  accepting  the  benefits  of  the  grant  as  to  the  wells 
in  operation,  a  demand  for  decision  should  have  beoi  made  upon 
defendant  as  to  which  course  he  would  pursue,  before  a  suit  was 
brought  to  quiet  title.  Monaghan  v.  Mount,  188,  197  (5) . 

CRIMINAL  LAW- 

See  Indictment  and  Information. 
See  Statutes,  14-16;  Cain  v.  State,  51. 

Right  of  appeal  statutory,  see  Appeal  and  Error,  29;  Cain  v. 

'State,  51,  54  (1). 

Appeal  rejected  where  Appellate  Court  evenly  divided  on  question 
of  jurisdiction,  see  Appeal  and  Error,  30;  State  v.  Hani,  138. 

1.  Appeal  from  Justice, — Time, — Power  of  Justice  to  Extend, — 
An  appeal  from  a  justice  in  a  criminal  case  must  be  taken  by 
filing  the  proper  appeal  bond  within  ten  days  from  the  time  of 
trial  and  the  justice  has  no  power  to  extend  such  time. 

Cain  V.  State,  51,  58  (7). 

2.  Appeal  from  Justice, — Appeal  Bonds, — An  appeal  bonQ  filed 
in  a  criminal  case  before  a  justice  after  ten  days  from  the  trial 
does  not  revive  appellant's  right  of  appeal. 

Cain  V.  State,  51,  59  (9). 

3.  Horse-Racing,— 'Section  2280  Bums  1901,  S2159  R.  S.  1881, 
defines  two  offenses:  (1)  Knowingly  suffering  one's  horse  to 
run  in  a  race  upon  a  public  highway,  and  (2)  acting  as  a  rider 
in  a  horse-race  upon  a  public  highway. 

State  V.  New,  521,  522  (1) 
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DAMAGES- 

See  Statutes. 

Will  be  assessed  by  Appellate  Court  where  proper,  see  Appeal 
AND  Error,  34;  Griifin  v.  Miller,  405,  407  (3). 

No  reversal  for  nominal,  see  Appeal  and  Error,  33;  Green  v. 
Macy,  560,  566  (8). 

Civil  conspiracy  without,  not  actionable,  see  Assault  and  Bat- 
tery, 2;  Brittan  v.  Young,  622,  627  (4). 

In  aggravated  fradulent  marriage  case,  $200  inadequate,  see 
Marriage,  4;  State,  ex  ret.,  v.  Richeaon,  373,  380  (12). 

Recoverable  by  infant,  after  birth,  for  death  of  father,  before  its 
birth,  caused  by  illegal  sale  of  liquors,  see  Infants,  2;  State, 
ex  reL,  v.  Soale,  73,  79  (6). 

Destruction  of  property  on  account  of  contagious  diseases,  see 
Health,  4,  7;  Tovm  of  Knightetown  v.  Homer,  139,  146  (6), 
148  (9). 

Measure  of,  in  appropriation  of  lands  for  interurban  right  of  way, 
see  Eminent  Domain;  Consolidated  Traction  Co.  v.  Jordan, 
156,  157  (1). 

Contract  to  pay  $1  per  month  for  electric  light  whether  that 
amount  be  used  or  not,  is  not  contract  for  liquidated  damages, 
see  Contracts,  12;  Beck  v.  Indianapolis,  etc..  Power  Co.,  600, 
605  (1). 

1.  Death  by  Wrongful  Act. — Survival. — Action. — Divisibility. — 
Statutes. — ^Where  the  widow  of  a  decedent  killed  by  the  wrong- 
ful act  of  the  receivers  of  defendant  railroad  company  files  her 
petition  as  administratrix  for  leave  to  sue  such  receivers  for  the 
benefit  of  decedent's  minor  children,  and  the  court  grants  leave 
to  sue  in  behalf  of  the  widow  and  children,  the  damages  as- 
sessed are  in  gross  for  such,  widow  and  children,  one  action  only 
being  maintainable  under  the  statute  (§285  Bums  1901,  Acts 
1899,  p.  405).  Baltimore,  etc.,  R.  Co.  v.  Ray,  430,  436  (5). 

2.  Railroads. — Eminent  Domain. — Rights  of  Way. — Damages  for 
a  permanent  injury  should  be  allowed  where  defendant  railroad 
company  appropriated  plaintiff's  right  of  way  to  her  land  for 
its  right  of  way. 

Cincinnati,  etc.,  Railroad  v.  Miller,  26,  32  (7). 

3.  Excessive. — Ascertainment. — Where  the  damages  assessed  are 
so  great  as  to  induce  the  belief  that  the  jury  acted  from 
prejudice,  passion,  partiality  or  corruption,  or  that  they  mis- 
understood or  misapplied  the  evidence,  such  damages  are  ex- 
cessive. Dayton,  etc..  Traction  Co.  v.  Marshall,  491  (1). 

4.  Excessive. — Interurban  Railroads. — Ejecting  Passengers. — 
Where  the  conductor  of  an  interurban  railroad  ejects  a  lady 
nine  squares  from  her  home,  before  sunset,  causing  her  no  bodily 
harm,  no  malice  being  shown,  a  verdict  for  $400  damages  is  ex- 
cessive.        Dayton,  etc.,  TrOrCtion  Co.  v.  Marshall,  491,  492  (2) . 

5.  Excessive. — Where  defendant  wrongfully  deprived  plaintiff 
of  water  to  run  his  mill  for  167  days  and  the  rental  value  of 
the  mill  was  from  $25  to  $30  per  day,  a  judgment  for  $4,000  is 
not  excessive.         Elkhart  Paper  Co.  v.  Fulkerson,  219,  227  (5). 

6.  Negligence. — Joint  Tort-Feasors. — Liability. — Where  several 
persons  are  entitled  to  take  certain  amounts  of  water  from  a 
reservoir,  and  the  wrongful  and  excessive  use  by  some  deprives 
plaintiff  of  his  proper  supply,  he  has  a  joint  and  several  right 
of  action  for  damages. 

Elkhart  Paper  Co.  v.  Fulkerson,  219,  226   (4). 
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DAMAOES— Continued. 

7.  LAquidated.  —  Penaltiea.  —  Contrcteta.  —  The  desij^nation  of  a 
certain  sum  as  a  penalty  or  as  liquidated  damages  m  a  contract 
is  not  conclusive,  and  the  courts  will  consider  M  of  the  circum- 
stances in  determining  the  true  character  of  such  provision. 

Merica  v.  Burget,  453,  462  (6) . 

8.  L^fuidated. — ContrcLcU. — Where  a  sum  fixed  in  a  contract  as 
liquidated  damages  is  not  greatly  disproportionate  to  the  loss 
that  may  flow  from  a  breach  of  such  contract,  the  sum  desig- 
nated will  be  considered  as  liquidated  damages. 

Merica  v.  Burget,  453,  463  (7). 

9.  Liquidated. — Contracts, — Sales. — The  amount  of  damages  in 
case  of  the  breach  of  a  contract  of  sale  being  generally  uncer- 
tain, damages  stipulated  in  such  contract  in  case  of  a  breach 
are  generally  held  to  be  liquidated. 

Merica  v.  Burget,  453,  463  (8). 

10.  Liquidated. — Contracts. — To  Cease  Certain  Business. — ^The 
amount  fixed  as  damages  for  the  breach  of  a  contract  not  to 
engage  in  any  particular  business  is  ordinarily  held  to  be 
liquidated.  Merica  v.  Burget,  453,  464  (9). 

11.  Penalties. — Where  the  amount  of  damages  in  case  of  a  breach 
of  a  contract  can  be  definitely  ascertained,  such  amount,  if  in 
excess  of  the  real  damages,  will  be  considered  as  a  penalty. 

Merica  v.  Burget,  453,  464  (10). 

12.  Liquidated. — Penalties. — Breach  of  Contract  Containing 
Many  Provisions. — Where  a  contract  contains  many  provisions, 
for  the  breach  of  some  of  which  the  damages  can  be  definitely 
fixed,  and  for  the  others  the  damages  can  not  be  definitely  fixed, 
a  stipulated  sum  fixed  as  damages  in  case  of  breach,  is  generally 
held  to  be  a  penalty.  Merica  v.  Burget,  453,  465  (11). 

13.  Liquidated. — Contracts. — To  Quit  Banking  Business — ^Where 
defendants  contract  that  they  will  ''quit  the  banking  business 
March  5,  1900,  and  further  agree  not  to  start  another  bank  in 
the  town,"  and  fix  a  certain  sum  as  damages  in  case  of  breach, 
such  sum,  appearing  reasonable,  will  be  considered  as  liquidated 
damages,  the  actual  damages  bein^^  uncertain. 

Menca  v.  Burget,  453,  465  (12). 

DEATH  BY  WBOKOFCTL  ACT— 

See  Statutes,  1-7;  Cleveland,  etc.,  R.  Co.  v.  Osgood,  34. 
DECEDENTS'  ESTATES— 

See  Descent  and  Distribution;  Wills. 

Bills  and  Notes. — Execution. — Delivery. — Burden  of  Proof. — The 
burden  of  establishing  the  execution,  which  includes  the  de- 
livery, of  a  note  owing  from  a  decedent's  estate,  rests  upon  the 
plaintiff  by  virtue  of  §2479  Burns  1901,  Acts  1883,  p.  151,  §11. 

Indiana  Trust  Co.  v.  Byram,  6,  10  (1). 

DEEDS— 

See  Fraudulent  Conveyances. 

Owners  adjoining  highway,  own  fee  in  highway,  see  Highways, 
1-3;  Western  Union  Tel.  Co.  v.  Krueger,  348. 

1.  Premises.— Habendum. — Conflict. — Where  there  is  an  irrecon- 
cilable conflict  between  the  premises  and  habendum  of  a  deed, 
the  premises  will  control,  and  this  rule  is  applicable  where  the 
premises  contain  a  specific  limitation  followed  in  the  habendum 
by  a  general  one.  Evans  v.  Dunlap,  198,  200  (3). 
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DEEDS— Continued. 

2.  Life  Estate, — A  dead  whereby  the  grantor  ''conveys  and  war- 
rants" certain  lands  to  the  plaintiff  ''to  have  and  to  hold  the 
same  during  his  natural  lifetime/'  conveys  only  a  life  estate. 

Evans  v.  Dunlap,  198,  201  (4). 

3.  Ldfe  Estate. — Remainder, — ^A  life  estate  conveyed  by  deed  is 
not  enlarged  to  a  fee  because  the  grantor  made  no  provision  in 
such  deed  for  the  fee,  such  fee  still  remaining  in  the  grantor. 

Evans  v.  Dunlap,  198,  202  (5). 

4.  Reservations  and  Exceptions. — Construction. — The  rule  that 
reservations  and  exceptions  in  a  deed  shall  be  construed  against 
the  grantor  applies  only  where  the  deed  admits  equally  well  of 
two  or  more  interpretations.         Evans  v.  Dunlap,  198,  199  (1). 

5.  Construction. — Intention. — That  construction  should  be  given 
a  deed  which  will  harmonize  all  of  the  parts,  if  possible,  and 
carry  out  the  intention  of  the  parties. 

Evans  v.  Dunlap,  198,  199  (2) . 

6.  Gas  and  Oil  Contracts, — Estates  Conveyed. — Reentry. — IncoT' 
poreal  Hereditament. — A  gas-and-oil  contract,  whweby  the 
plaintiff  "grants  and  guarantees"  the  gas  and  oil  under  certain 
real  estate,  does  not  permit  of  reentry  for  condition  broken, 
since  reentry  can  not  be  made  upon  an  incorporeal  heredita- 
ment. Monaghany.  Mount,  188,  194  (1). 

7.  Lands  Bordering  Highways. — Title  to  Highway. — A  deed  con- 
veying land  bordering  on  a  street  or  highway,  in  the  absence  of 
express  limitations,  conveys  the  fee  to  the  middle  of  such  street 
or  highway,  even  though  the  description  in  such  deed  is  by 
metes  and  bounds. 

Western  Union  Tel  Co.  v.  Krueger,  348,  353  (2). 

DEMAND- 

Not  necessary  in  recovering  under  lawful  preference  in  bank- 
ruptcy, see  Pleading,  16;  Capital  Nat.  Bank  v.  Wilkerson,  467, 
469  (1). 

Evidence  of. — Attorneys. — Collections. — Failure  to  Pay  Over. — ^A 
demand  is  necessary  before  a  client  can  sue  an  attorney  for 
money  collected  and  retained,  but  where  the  proof  shows  that 
such  client  tried  to  settle  with  such  attorney  but  failed  on  ac- 
count of  the  amount  of  the  fee  demanded  by  such  attorney,  a 
demand  is  sufficiently  shown. 

Whinery  v.  Brown,  276,  278  (3). 

DEMXTKBEB— 

See  Pleading. 

DEPOSITIONS- 

Motion  to  suppress  not  assignable  independently  on  appeal,  see 
Appeal  and  Error,  42;  Capital  Nat.  Bank  v.  Wilkerson,  550, 
555  (3). 

DESCENT  AND  DISTBIBT7TI0N— 

See  Wills. 

Beneficiaries  of  decedent  whose  death  was  caused  by  wrongful  act, 
see  Statutes,  1-7;  Cleveland,  etc.,  R.  Co.  v.  Osgood,  34. 

At  the  common  law  aliens  can  inherit  and  sell  personal  property 
the  same  as  a  citizen,  see  Aliens;  Cleveland,  etc.,  R.  Co.  v. 
Osgood,  34,  37  (3). 
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DESCENT  AND  DISTBIBTTTION-Oontinued. 

1.  Advancements, — Payable  Primarily  from  Personal  Estate, — 
Statutes.—By  statute  (§2563  Burns  1901,  §2407  R.  S.  1881)  the 
primary  source  from  which  advancements  should  be  equsdized 
IS  the  decedent's  personal  estate. 

Bamett  v.  Thomas,  441,  448  (5). 

2.  HushancTs  Real  Estate,  —  Widow's  Rights,  —  Statutes, — ^A 
widow  who  was  a  second  or  subsequent  childless  wife  took  a  life 
estate  in  the  whole  of  her  deceased  husband's  real  estate  under 
the  act  of  1899  (Acts  1899,  p.  131,  §2). 

Garrison  v.  Day,  543,  548  (3). 

DISEA8ES- 

See  Health. 

DOWEB— 

See  Descent  and  Distribution. 

DRAINS- 

Suit  to  restrain  construction  of,  is  collateral  attack,  see  Judgment, 
6;  Brooks  v.  Morgan,  672,  677  (1).      , 

Complaint  to  enjoin  construction  of  bad,  where  proceedings  not 
shown  to  be  void,  see  Pleading,  37;  Brooks  v.  Morgan,  672, 
679  (8). 

ELECnON- 

In  insurance,  see  Insurance,  2;  Brotherhood  of  Painters,  etc,,  v. 
Moore,  580,  586  (4). 

ELECTIONS- 

Commissioners  may  be  enjoined  from  putting  on  ballots  unauthor- 
ized names,  see  Pleading,  38;  Remster  v.  Sullivan,  385,  397  (6). 

1.  Petitions, — School  Commissioners, — Statutes, — Under  §3904x 
et  seq.  Bums  1901,  Acts  1899,  p.  434,  and  the  amendatory  act 
of  1903  (Acts  1903,  p.  5),  candidates  for  the  office  of  school 
commissioner  can  not  be  nominated  by  political  parties  but  must 
be  designated  by  petition  of  not  less  than  300  householders  of 
the  municipality.  Remster  v.  Sullivan,  385,  392  (1). 

2.  City  Comptroller. — City  Board  of  Election  Commissioners. 
—Statutes.—lJndeT  §3656  Bums  1905,  Acts  1903,  p.  5,  §1,  it  is 
the  duty  of  the  city  comptroller  to  certify  the  nominations  for 
school  commissioners  to  the  city  board  of  election  commis- 
sioners. Remster  v.  Sullivan,  386,  394  (2) . 

3.  Statutes, — Construction. — Statutes  affecting  the  right  of  fran- 
chise should  be  liberally  construed,  but  the  provisions  thereof 
should  be  substantially  complied  with. 

Remster  v.  Sullivan,  385,  396  (3). 

4.  Right  of  Franchise. — Every  voter  in  a  republic  has  the  legal 
right  to  cast  one  ballot  for  the  candidate  of  his  choice,  provided 
such  candidate's  name  is  legally  on  the  ballot. 

Remster  v.  Sullivan,  385,  397  (4). 

5.  Nominations. — Designation  of  Office. — ^Where  nominations  are 
by  petition,  such  petition  must  state  the  office  for  which  such 
nomination  is  made.  Remster  v.  Sullivan,  385,  397  (5). 
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ELECTIONS— Continued. 

6.  Statutes. — City  Board  of  Election  Commiesionera, — ^The  city 
board  of  election  commissioners  is  a  creature  of  statute  whose 
duties  are  wholly  ministerial. 

Remster  v.  Sullivan,  385,  398  (7). 

7.  City  Board  of  Election  Commissioners. — Right  to  Designate 
Terms  of  Offices  for  Nominees. — The  board  of  election  commis- 
sioners has  no  right  to  designate,  on  the  official  ballots,  for  what 
terms  nominees  for  school  commissioners  have  been  nominated, 
where  the  nominating  petitions  have  not  designated  for  what 
terms  they  are  nominated.        Remster  v.  Sullivan,  385,  398  (8) . 

8.  Petitions  for  Nominations. — Amendments. — Petitions  for  nomi- 
nations can  be  withdrawn  and  amended  before  the  final  day  for 
filing  but  not  afterwards.  Remster  v.  Sullivan,  385, 400  ( 10) . 

9.  Certificates  of  Nominations. — Validity. — Rejection. — Where 
the  statute  requires  petitioners  to  designate  in  their  petition  for 
what  office  their  nominee  stands,  and  they  fail  to  do  so,  the 
officer  with  whom  the  petition  should  be  filed  must  reject  it. 

Remster  v.  Sullivan,  385,  401  (11). 

10.  Nominations. — Failure  to  Designate  Offices. — Where  different 
offices  are  to  be  filled,  or  different  terms  for  the  same  office,  a 
failure  to  show  for  which  office  or  term  the  vote  is  intended 
invalidates  the  ballot.  Remster  v.  Sullivan,  385,  403  (12). 

11.  Defective  Petitions. — Defective  Ballots. — Legal  ballots  can 
be  prepared  only  by  a  substantial  compliance  with  the  laws 
govemmg  nominations,  and  when  the  certificate  of  nomination 
fails  to  state  the  office  or  term,  where  different  terms  are  to  be 
filled  at  the  same  election,  a  candidate  so  named  and  placed  on 
the  ballot  is  not  entitled  to  be  voted  for,  and  a  ballot  cast  for 
him  is  a  nullity.  Remster  v.  Sullivan,  385,  403  (13). 

EICINENT  DOMAIN- 

Evidence  of  value  of  land,  see  Evidence,  14-16;  Consolidated  Trac- 
tion Co.  V.  Jordan,  156. 

Damages  for  permanent  injury  should  be  given  in  railroad  right 
of  way  case,  see  Damages,  2;  Cincinnati,  etc..  Railroad  v. 
MUler,  26,  32  (7). 

Damages. — Measure. — Interurban  Railroads. — The  measure  of 
damages  for  the  appropriation  of  lands  by  an  interurban  rail- 
road company  for  its  right  of  way  is  the  difference  in  value  of 
the  tract  immediately  before  and  after  such  appropriation. 

Consolidated  Traction  Co.  v.  Jordan,  156,  157  (1). 

EMPLOYERS'  LIABILITY  ACT- 

See  Master  and  Servant;  Railroads. 

Does  not  apply  to  servant  riding  home  on  railroad  velocipede  after 
work,  see  Railroads,  5j  Wabash  R.  Co.  v.  Erb,  650,  654  (2). 

BdXTITY— 

As  to  application  of  payments,  see  Confusion  of  Goods;  Indiana 
Trust  Co.  V.  International,  etc.,  Assn.,  685,  693  (7) . 

Relieves  from  non-negligent  mistake  in  bid  for  construction  of 
schoolhouse,  see  Contracts,  33;  Board,  etc.,  v.  Bender,  164, 
174  (5). 
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E€l  U  IT  y  —Continued. 

Maxims. — Willa. — Equitable  Conversion. — The  equitable  maxim, 
"Equity  considers  that  as  done  which  is  required  to  be  done," 
applies  to  the  conversion  of  real  estate  at  the  direction  of 
testator  in  his  will,  and  requires  such  real  estate  to  be  consid* 
ered  as  money  after  such  direction  takes  effect. 

Nelson  v.  Nelson,  331,  336  (3). 

■ 

ESTATES— 

See  Deeds;  Wills. 

Owners  adjoining  a  highway,  own  fee  in  highway,  see  High- 
ways, 1-3;  Western  Union  Tel.  Co.  v.  Krueger,  348. 

Remainders.  —  Vested  or  Contingent.  —  Rule.  —  The  right  and 
capacity  of  a  remainderman,  if  possession  were  to  become 
vacant,  and  the  certainty  that  the  event,  upon  which  the  va- 
cancy depends  must  happen  sometime,  and  not  that  it  will 
happen  in  the  lifetime  of  tne  remainderman,  determines  whether 
a  remainder  is  vested  or  contingent. 

Nelson  v.  Nelson,  331,  338  (6). 

ESTOPPEL- 

Insurance. — Oumership. — Settlement. — ^A  settlement  between  an 
insurance  company  and  the  ''Crawfordsville  Sanitarium''  for 
a  loss  estops  such  company,  in  the  absence  of  fraud,  from  deny- 
ing that  the  one  to  whom  it  gave  its  drafts  in  settlement  was 
the  real  party  in  interest. 

New  Hampshire  Fire  Ins.  Co,  v.  WaU,  238,  247  (5). 

EVIDEKOE- 

See  New  Trial;  Trial. 

Court  will  not  weigh,  on  appeal,  see  Appeal  and  Error,  58. 

Showing  reasonable  cause  to  believe  debtor  was  insolvent,  see 
Bankruptcy,  3;  Capital  Nat.  Bank  v.  WUkerson,  467,  474  (7). 

How  question  saved  on  exclusion  of,  see  Trial,  5;  Capital  NaU 
Bank  v.  WUkerson,  467,  484  (11). 

Competent  to  show  defendants  did  not  visit  plaintiff  while  sick, 
in  action  for  conspiracy  to  commit  assault  and  battery,  see 
Trial,  13;  Britton  v.  Young,  622,  624  (2). 

Value  of  goods  not  material  in  action  for  an  accounting,  see 
Principal  and  Agent,  1;  Green  v.  Maey,  560,  563  (1). 

1.  Acts  between  Others. — In  an  action  for  damages  for  defend- 
ant's failure  to  prop  the  surface  of  his  mines,  thereby  injuring 
the  plaintiff,  who  was  the  surface  owner,  subsequent  leases, 
assignments  and  plats  made  by  the  mine  owner,  to  which  the 
surface  owner  was  not  a  party,  and  which  purported  to  rdieve 
the  mine  owner  from  liability,  are  not  admissible  in  evidence, 
being  res  inter  alios  a^ta. 

Western  Ind.  Coal  Co.  v.  Broum,  44,  50  (5). 

2.  Admission  of. — Objections. — Different  Reasons  on  Appeal. — 
Where  objections  made  to  the  introduction  of  evidence  at  the 
trial  were  overruled,  different  reasons  can  not  be  assigned  on 
appeal. 

Featherstone,  etc.,  Mach.  Co.  v.  CrisweU,  681,  684  (6). 

3.  Principal  and  Agent, — Attorney  and  Client. — Authority. — ^In 
an  action  by  cotenants  against  a  cotenant  for  rent,  evidence  by 
such  cotenants'  attorney  that  they  had  instructed  him  to  make 
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a  demand  upon  such  cotenant  for  possession  of  such  land  is  not 
hearsay  and  is  admissible  before  or  after  proof  of  a  demand 
made  by  such  attorney.  McCrumw.McCrum,  636,  639  (3). 

4.  Indebtedneaa. — Bankruptcy, — ^Where  a  trustee  had  made  an 
investigation  of  the  amount  of  indebtedness  of  a  bankrupt 
within  a  few  days  after  an  alleged  unlawful  preference,  he  may 
testify,  in  an  action  to  recover  such  unlawful  preference,  to 
the  aggregate  amount  of  such  indebtedness  at  such  time,  it  be- 
ing shown  that  no  substantial  change  had  taken  place  as  to 
such  bankrupt's  financial  condition  from  the  time  of  such  pay- 
ment, such  evidence  tending  to  show  insolvency  and  also  that 
other  creditors  could  not  receive  an  equal  per  cent  of  their 
debts.  Capital  Nat.  Bank  v.  Wilkersan,  467,  483  (10). 

5.  Bankruptcy.  —  Investigation  of  Bankrupt's  Finances.  —  Evi- 
dence tending  to  show  that  the  plaintiff  corporation's  vice-presi- 
dent was  investigating  the  debtor  bankrupt's  financial  con- 
dition is  admissible  in  an  action  in  replevin  broyght  by  such 
corporation  against  such  debtor's  trustee  in  bankruptcy  for 
goods  transferred  by  such  debtor  to  such  corporation  immedi- 
ately before  such  debtor  was  declared  a  bankrupt,  such  trus- 
tee claiming  such  transfer  to  be  an  unlawful  pr^erence. 

Capital  Nat.  Bank  v.  Wilkerson,  550,  556  (6). 

6.  Carriers. — Contracts  Limiting  Liability. — Admissions. — ^A 
contract  between  plaintiff  and  a  common  carrier  limiting  such 
carrier's  common-law  liability  in  the  transportation  of  plain- 
tiff's goods,  is  admissible  in  evidence,  in  an  action  against  such 
carrier  for  damages  for  injuries  covered  by  such  contract  ex- 
emption, such  contract  being  in  the  nature  of  an  admission,  and 
also  showing  upon  its  face  a  consideration  for  such  limitation 
of  liability.  Chicago,  etc.,  R.  Co.  v.  Hare,  422,  424  (3). 

7.  Compromise. — ^An  offer  by  a  party  to  pay  a  sum  of  money  as 
a  compromise  is  not  admissible  as  an. admission  of  indebtedness. 

Schnull  V.  Cuddy,  262,  265  (3). 

8.  Compromise. — Facts  Admitted  in  Conversation  Concerning.^— 
Where,  in  an  effort  to  make  a  compromise  of  a  claim,  defend- 
ant said  he  would  dispose  of  his  property  and  thus  defeat  any 
judgment  that  mi^ht  be  rendered  on  such  claim,  such  declara- 
tion is  admissible  m  evidence  as  an  admission  and  its  exclusion 
is  reversible  error.  Schnull  v.  Cuddy,  262,  268  (5) . 

9.  Compromise  and  Settlement. — Limits  of  Rule. — The  rule  that 
evidence  of  an  attempted  compromise  is  not  admissible  is  limit- 
ed to  the  action  on  trial,  declarations  in  the  compromise  of 
another  suit  being  competent  if  otherwise  admissible. 

McCrum  v.  McCrum,  636,  639  (4). 

10.  Corporations.  —  Special  Meetings.  —  Directors.  —  Notice.  — 
Where  plaintiff  has  proved 'that  the  president  of  the  corpora- 
tion said  he  would  give  notice  of  a  special  meeting  to  a  cer- 
tain director,  and  such  president  testifies  that  he  did  not  give 
such  notice,  it  is  competent  to  show  that  at  such  special  meet- 
ing such  president  when  asked  why  such  director  was  not  pres- 
ent, answered  that  such  director  "will  agree  to  anything  we  do 
to-aay."  Indianapolis,  etc.,  R.  Co.  v.  Hubbard,  160, 163  (2). 

11.  Declarations  of  Masters'  Agent  and  Servant. — ^Where  plain- 
tiff was  set  to  work  outside  of  the  scope  of  his  employment  by 
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defendants'  agent,  and  received  an  injury  in  such  work,  a  con- 
versation between  such  agent  and  the  plaintiff  is  admissible  in 
an  action  for  damages  for  such  injury. 

Flickner  v.  Lambert,  524,  535  (13). 

12.  Conversations, — Right  to  Entire  Language, — Where  a  part 
of  a  conversation  is  introduced  in  evidence  by  plaintiff,  defend- 
ant has  the  right  to  introduce  the  remainder. 

Featheratone,  etc,  Mack.  Co,  v.  Criswell,  681,  684  (4). 

13.  Contracts. — Custwn  of  Business, — ^Where  an  action  is  brought 
to  recover  for  the  breach  of  a  specific  contract,  including  com- 
missions on  sales,  evidences  of  the  custom  of  defendant,  in 
excluding  commissions  in  contracts  with  others,  is  inadmissible. 

,  Featherstone,  etc,  Mack,  Co,  v.  Criswell,  681,  684  (6). 

14.  Eminent  Domain, — Value  of  Land, — Opinion, — Competency 
of  Witness, — ^Where  a  witness  has  shown  knowledge  of  the 
lands  appropriated  by  an  interurban  railroad  company  for  a 
right  of  way,  he  is  competent  upon  the  facts  shown  to  testify 
to  the  value  of  such  land,  the  weight  of  such  evidence  being 
for  the  jury. 

Consolidated  Traction  Co,  v.  Jordan,  156,  158  (2)  • 

15.  Exclusion  of, — Eminent  Domain, — Damages, — Harmless  Er- 
ror,— The  exclusion  of  the  testimony  of  a  witness  as  to  the 
value  of  appropriated  lands  is  not  reversible  error  where  it  is 
shown  that  a  great  number  of  witnesses  had  already  testified 
to  about  the  same  amount  of  damage. 

Consolidated  Traction  Co,  v.  Jordan,  156,  159   (3). 

16.  Eminent  Domain, — Damages, — Grade, — Evidence  is  admis- 
sible, in  an  interurban  railroad  company's  appropriation  of 
plaintiff's  land  for  its  right  of  way,  to  show  that  the  g^rade  of 
the  road  will  necessitate  a  cut  along  the  side  of  plaintiff's 
lands.  Consolidated  Traction  Co,  v.  Jordan,  156,  159   (4). 

17.  Admission  of,  to  Discredit  Witness, — Instructions, — Where 
evidence  is  admitted  for  the  purpose  of  discrediting  a  witness, 
^nd  the  jury  is  instructed  to  consider  it  for  no  other  purpose,  it 
will  be  presumed  that  the  jury  did  not  use  it  for  any  other  pur- 
pose. Indianapolis,  etc,  R,  Co,  v.  Hubbard,  160,  164  (3). 

18.  Licenses, — Form  of, — Intoxicating  Liquors, — Where  defend- 
ant is  charged  with  an  unlawful  sale  of  intoxicating  liquor  while 
licensed  under  §7283  Burns  1901,  Acts  1897,  p.  253,  §3,  grant- 
ing the  right  to  the  licensee  to  sell  any  quantity  ''less  than  five 
gallons  at  a  time,"  evidence  of  a  license  permitting  sales  of 
"less  than  a  quart  at  a  time"  relieves  him. 

State  V.  KUey,  513,  520  (8). 

19.  Ovmership, — Insurance, — What  Admissible  Under  Allegor- 
tion  that  Plaintiff  is  "Oumer," — Under  an  allegation  that  plain- 
tiff was  the  "owner"  of  property  covered  by  a  fire  policy,  plain- 
tiff may  prove  what  interest  he  had,  if  any. 

New  Hampshire  Fire  Ins,  Co,  v.  Wall,  238,  247  (6) . 

20.  Judgment, — Boards  of  Commissioners, — Record, — Jurisdic- 
tional Facts, — The  judgment  of  a  board  of  commissioners  can 
be  proved  only  by  its  record,  and  such  record  must  show  that 
the  requisites  of  statutes,  necessary  to  give  jurisdiction,  were 
strictly  complied  with  so  far  as  necessary  to  give  jurisdiction, 
otherwise  it  is  void.  Brooks  v.  Morgan,  672,  677  (4). 
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21.  Damages, — Depriving  Plaintiff  of  Water, — Decree  Defining 
Rights. — A  prior  decree  defining  the  respective  rights  of  the 
plaintiff  and  defendant  to  the  use  of  water  from  a  reservoir  is 
admissible  in  an  action  for  the  defendant's  deprivation  of  plain- 
tiff of  a  proper  share  of  such  water. 

Elkhart  Paper  Co,  v.  Fulkerson,  219,  226  (2). 

22.  Judicial  Notice.— ^*F.  O.  B."— Courts  take  judicial  notice 
that  "f.  o.  b."  means  delivered  "free  on  board"  the  car  or  other 
conveyance.  Kilmer  v.  Moneyweight  Scale  Co,,  668, 571  (1) . 

23.  Sections, — Jtulicial  Notice. — Courts  take  judicial  notice  of 
the  location  of  the  different  sections  in  a  congressional  town- 
ship. Western  Union  Tel,  Co,  v.  Krueger,  348,  365  (5). 

24.  Geographical  Locations, — Judicial  Notice. — Courts  take  judi- 
cial notice  that  sections  thirty-one  and  twenty-eight  in  town- 
ship thirty-eight  north,  range  four  west,  and  also  the  city  of 
Michigan  City  are  on  the  southeastern  portion  of  Lake  Michi- 
gan and  northward  from  a  ten-mile  line  running  eastward  from 
the  southern  extremity  of  Lake  Michigan. 

Western  Union  Tel.  Co,  v.  Krueger,  349,  365  (6). 

25.  Municipal  Council, — Parol  Orders. — Parol  evidence  is  admis- 
sible to  show  that  a  city  council  ordered  the  street  commis- 
sioner to  make  a  railroad  crossing,  where  no  record  was  made 
of  such  order. 

Cincinnati,  etc.,  Railroad  v.  Miller,  26,  32   (6). 

26.  Street  Railroads. — Municipal  Ordinances. — Applicability. — 
Persons  Hanging  outside  of  Street  Car. — An  ordinance,  pro- 
hibiting persons  from  swinging  or  hanging  on  the  outside  of 
any  street  car,  passed  when  horse-power  was  used  exclusively, 
is  not  applicable  to  travel  on  modem  electric  street  cars,  and  is 
inadmissible  in  evidence  for  the  purpose  of  showing  that  plain- 
tiff was  a  wrongdoer  at  the  time  of  his  injury. 

Frank  Bird  Transfer  Co.  v.  Morrow,  305,  307   (3). 

27.  Railroads. — "Usual**  or  "Customary"  Way  of  Placing  Cars 
on  Tra^k, — Testimony,  that  the  way  certain  cars  were  placed 
on  the  tracks  was  the  "customary"  way  and  that  there  was 
nothing  "unusual"  in  the  way  of  handling  the  car  at  the  time 
of  the  injury,  and  that  it  is  "often  necessary  to  leave  cars"  not 
in  the  clear,  is  properly  excluded. 

Cleveland,  etc.,  R.  Co,  v.  Osgood,  34,  43  (10). 

28.  Records  of  Michigan  Road  Lands, — Statistics, — Under  §470 
Bums  1901,  §463  R.  S.  1881,  all  of  the  records,  or  copies  there- 
of duly  certified  by  their  proper  keeper,  and,  by  virtue  of  §7651 
Burns  1901,  §5628  R.  S.  1881,  copies  certified  by  the  Auditor 
of  State,  of  the  Michigan  Road  Lands  are  admissible  in  evi- 
dence and  are  prima  facie  evidence  of  the  truth  of  their  con- 
tents. Western  Union  Tel,  Co.  v.  Krueger,  348,  364  (4). 

29.  Quantity  of  Goods, — Sales, — Value. — ^A  stipulation  by  the 
agent,  in  a  suit  by  a  principal  against  its  agent  for  an  account- 
ing for  goods  sold  and  collected  for,  that  the  bill  of  particulars 
"shows  the  correct  amount  of  the  shipments  ♦  *  *  and 
that  ♦  ♦  ♦  the  amounts  shown  by  said  bill  ♦  ♦  ♦  are 
to  be  taken  as  the  true  and  correct  amounts"  is  not  an  admis- 
sion that  such  bill  shows  the  amounts  for  which  sales  were 
made.  Green  v.  Macy,  560,  564  (3). 
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EXPBBSS  OOMPANIBS- 

See  Carriers. 

FEES  AND  SALARIES- 

See  Officers. 

FRAUD— 

See  Frauds,  Statute  of;  Fraudulent  Conyeyancbs;  Marriage. 

In  motives  of  legislative  body  can  not  be  inquired  into;  see  Town- 
ships, 3;  Lincoln  School  Tp.  v.  Union  Trust  Co,,  113,  116  (4). 

No  right  to  rely  upon  statements  of  opposite  party  as  to  contents 
of  written  instrument,  see  Contracts,  15;  Hoeger  v.  Citizens 
St.  R.  Co.,  662,  667  (4). 

Answer  of,  in  breach  of  contract  for  sale  of  real  estate,  see  Plead- 
ing, 26;  McAfee  v.  Bending,  628,  632  (6). 

Is  cause  for  cancelation,  see  Cancelation  of  Instruments,  1-4; 
Gardner  v.  Mann,  694. 

Guardian's  final  settlement  can  be  set  aside  for,  see  Guardian 
AND  Ward,  3;  State,  ex  reL,  v.  Petersen,  269,  274  (5). 

FBAXTDSy  STATUTE  OF— 

Real  Estate. — Sales. — Memorandum. — Specific  Performance. — A 
memorandum,  signed  by  defendant,  showing  that  defendant 
received  from  plaintiff  ^'$50  in  payment  for  the  land  north  and 
west  of  the  graveyard,  the  same  to  be  valued  or  sold  at  $12  per 
acre,  and  the  remainder  to  be  paid  on  receipt  of  deed,"  contains 
a  description  capable  of  location,  the  contract  evidenced  there- 
by is  not  within  the  statute  of  frauds  and  specific  performance 
ivill  be  decreed 

'  McFarland  v.  Stansifer,  486,  489  (2),  490  (2). 

FBAX7DULENT  OONVEYANOES- 

As  to  finding  of  fact  of  insolvency,  see  Trial^  42;  Dinius  v.  Lahr, 
425,  430  (6). 

1.  Gifts. — Presumption. — Trial. — Decree. — The  transfer  of  prop- 
erty b^  a  debtor  can  not  be  considered  fraudulent  merely  be- 
cause it  is  without  consideration,  and  a  finding  that  such  trans- 
fer was  for  a  fraudulent  purpose,  without  a  finding  tiiat  such 
debtor  did  not  have  sufficient  property  remaining  with  which 
to  pay  his  debts,  does  not  entitle  the  debtor  to  a  decree  setting 
such  conveyance  aside.  Ritchey  v.  McKay,  539,  542  (2) . 

2.  Mortgages. — When  Insolvency  Mv^st  Be  Shoum. — A  suit  to 
set  aside  a  fraudulent  mortgage  is  governed  by  the  rules  relat- 
ing to  fraudulent  conveyances,  and  it  must  be  shown  that  de- 
fendant debtor  did  not  have  sufficient  property  remaining  at 
the  time  of  the  execution  of  such  mortgage  to  pay  plaintiff's 
debts.  Dinius  v.  Lahr,  425,  428  (4). 

3.  Mortgages. — Insolvency. — Evidence. — Where  the  special  find- 
ings, in  an  action  to  set  aside  a  mortgage  as  fraudulent,  show 
that  defendant  debtor  was  insolvent  at  the  time  of  the  trial  and 
that  such  mortgage  was  executed  seventeen  months  before  the 
trial,  a  conclusion  of  law  that  such  mortgage  should  be  set 
aside  as  fraudulent  is  not  sustain^. 

Dinius  v.  Lahr,  425,  429  (5). 


INDEX.  739 

FBAXJDXJLENT  ICABBIAOE- 

Motion  for  new  trial  raises  no  question  as  to  amount  of  damages, 
see  New  Trial,  12,  14;  State,  ex  reL,  v.  Richesan,  373,  378  (7), 
379  (10).     . 

OABKISHMENT-    . 

1.  Carriers. — Railroads, — Rights  of  Garnishee  cw  against  Prin- 
cipal Debtor. — A  railroad  company  is  liable  to  garnishment,  and 
if  a  judgment  is  rendered  against  it  in  such  a  proceeding,  it  may 
defend  an  action  against  it  by  the  principal  debtor  in  another 
state  by  setting  up  such  judgment  in  such  garnishment  pro- 
ceeding. Pittsburgh,  etc.,  R.  Co.  v.  Cox,  291,  295  (1). 

2.  Carriers. — Railroads. — Property  within  Jurisdiction  of  Court. 
— A  railroad  company  is  liable  in  garnishment  for  goods  re- 
ceived, the  transit  of  which  has  not  begun,  and  for  goods  held 
at  destination  awaiting  delivery,  where  such  property  is  within 
the  jurisdiction  of  the  court  issuing  the  process. 

Pittsburgh,  etc.,  R.  Co.  v.  Cox,  291,  295  (3). 

3.  Carriers. — Railroads. — Statutes. — Goods  in  Transit  without 
the  Jurisdiction  of  the  Court. — ^A  railroad  company  is  not  sub- 
ject to  garnishment  where  the  goods  in  its  custody  are  in  tran- 
sit, not  actually  seized  by  an  officer,  and  without  the  jurisdic- 
tion of  the  court  issuing  process,  since  by  statute  (§951  Bums 
1901,  Acts  1897,  p.  233)  a  garnishee  can  not  be  compelled  to 
perform  any  contract  in  any  different  manner  from  what  it  is 
compelled  to  do  for  the  defendant. 

Pittsburgh,  etc.,  R.  Co.  v.  Coa?,  291,  295  (4). 

4.  Carriers. — Railroads. — Collusion. — Where  goods  owned  by  de- 
fendants were  fraudulently  consigned  by  third  parties  to  such 
third  parties  as  consignees  in  order  for  such  owners  to  evade 
legal  proceedings,  but  the  garnishee  railroad  company  knew 
nothing  of  such  facts  but  supposed  such  third  parties  were  the 
real  owners,  collusion  by  sucn  company  is  not  shown. 

Pittsburgh,  etc.,  R.  Co.  v.  Cox,  291,  298  (5). 

GAS  AND  OIL- 

See  Landlord  and  Tenant. 

Leases  for,  see  Contracts,  20;  Logan^ort,  etc.,  Gas  Co.  v.  NuU, 
503. 

GOOD-WILL- 

Sale  of,  see  Contracts,  16;  Merica  v.  Burget,  453,  461  (5). 

GXJABDIAN  AND  WABD- 

Sufficiency  of  complaint  to  set  aside  final  report  of,  see  Pleading, 
24;  State,  ex  rel.,  v.  Petersen,  269,  275   (8). 

1.  Final  Settlement. — Collateral  Attack. — The  final  settlement 
of  a  guardian  is  a  conclusive  adjudication  of  the  matters  there- 
in contained  until  set  aside  upon  a  direct  attack,  but  it  is  not 
an  adjudication  of  matters  not  contained  therein. 

State,  ex  rel.,  v.  Petersen,  269,  272  (3). 

2.  Current  Reports. — Power  of  Court  to  Corrects — A  guardian- 
ship remains  in  fieri  until  the  final  settlement,  and  the  court 
may  until  tiien  correct  or  modify  any  former  reports. 

State,  ex  rel.,  v.  Petersen,  269,  273  (4). 
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3.  Final  Settlement. — Direct  Attack, — Fraud  and  Mistake. — 
Limitation  of  Actions. — A  direct  attack  may  be  made  upon  the 
final  settlement  of  a  guardian  for  fraud  or  mistake  at  any 
time  within  three  years  after  making  same,  and  the  setting 
aside  of  such  settlement  opens  up  the  entire  estate  for  investi- 
gation. State,  ex  rel.,  v.  Petersen,  269,  274  (5). 

4.  Pleading. — Joinder  of  Suit  to  Set  Aside  Settlement  with 
Action  on  Bond. — A  suit  to  set  aside  a  guardian's  final  settle- 
ment for  fraud  or  mistake  may  be  joined  with  an  action  on  such 
guardian's  bond.  State,  ex  rel.,  v.  Petersen,  269,  274  (6). 

5.  Settlement. — Disclosures. — It  is  the  imperative  duty  of  a 
guardian  to  make  full  disclosures  of  his  trust  to  the  court  in 
making  his  settlements. 

State,  ex  rel.,  v.  Petersen,  269,  274,  (7). 


See  Carriers. 


1.  Toum  Boards. — Contagious  Diseases. — Statutes. — Under  §6718 
Bums  1894,  Acts  1891,  p.  15,  §8,  it  is  the  duty  of  town  boards 
of  health  to  prevent  the  spread  of  smallpox,  and  the  cost  inci- 
dent thereto  is  chargeable  to  such  town. 

Town  of  Knightstoum  v.  Homer,  139,  143  (2). 

2.  Smallpox. — Prevention  of  Spread. — Where  a  person  became 
afflicted  with  smallpox  in  a  town  and  was  quarantined  at  plain- 
tiff's home,  and  subsequently  a  physician  attending  such 
patient  was  also  stricken,  an  emergency  existed  authorizing 
the  secretary  of  the  town  board  of  health  to  contract  for  the 
prevention  of  the  spread  of  such  contagion,  and  the  costs  occa- 
sioned thereby  are  chargeable  to  such  town. 

Toum  of  Knightstown  v.  Homer,  139,  144  (4). 

3.  Statutes. — Powers  of  Health  Board. — The  statute  (16718 
Bums  1894,  Acts  1891,  p.  15,  §8)  directing  local  boards  of 
health  to  prevent  the  spread  of  contagious  diseases  will  be  liber- 
ally construed  so  as  to  attain  the  desired  object. 

Town  of  Knightstoum  v.  Homer,  139,  146  (5). 

4.  Destruction  of  Property. — Compensation. — Rules  Governing. 
Where  plaintiff  voluntarily  received  into  her  home  a  person  sup- 
posed to  be  sick  with  measles,  and  such  disease  was  really  small- 
pox, but  she  made  no  request  for  such  person's  removal,  and  by 
order  of  the  town  board  of  health  certain  personal  property 
was  burned  because  of  such  contagion,  the  rule  of  compensa- 
tion is  the  value  of  such  articles  at  the  time  of  destruction  and 
not  at  the  time  such  person  was  discovered  to  have  such  disease. 

Town  of  Knightstown  v.  Homer,  139,  146  (6). 

5.  Contagious  Diseases. — Services  for  Member  of  Family. — Lior 
bUity. — A  mother  can  not,  unless  shown  to  be  indigent,  receive 
compensation  from  a  town  for  taking  care  of  her  son  who  was 
afflicted  with  smallpox. 

Toum  of  Knightstoum  v.  Homer,  139,  147  (7). 

6.  Contagious  Diseases. — Nursing. — One  engaged  by  the  secre- 
tary of  a  town  board  of  health  to  nurse  a  smallpox  patient  can 
recover  therefor  from  such  town. 

Toum  of  Knightstown  v.  Homer,  139,  148  (8). 
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7.  Boards  of, — Liability  of  Tovma, — A  town  is  liable  for  the 
destruction  of  property  by  its  board  of  health  acting  within  the 
scope  of  their  authority  for  the  prevention  of  the  spread  of  con- 
tagious diseases. 

Totvn  of  Knightstotun  v.  Homer,  139,  148  (9). 


Deed  to  lands  bordering,  see  Deeds,  7;  Western  Union  TeL  Co.  v. 
Krueger,  348,  353  (2). 

1.  Soil, — Ovmership. — Civil  Law, — By  the  civil  law  the  public 
owns  the  soil  in  a  public  highway. 

Western  Union  Tel.  Co,  v.  Krueger,  348,  369  (8). 

2.  Soil, — Ownership, — Common  Law, — By  the  common  law 
where  the  state  conveys  lands  abutting  on  a  public  highway  the 
grantee  owns  the  fee  to  the  middle  thereof. 

Western  Union  Tel.  Co,  v.  Krueger,  348,  370  (9) . 

3.  "Michigan  Road." — Ownership  of  Fee, — The  adjoining  pro- 
prietors of  the  "Michigan  Road"  are  the  owners  respectively 
of  the  fee  to  the  middle  of  such  road. 

Western  Union  Tel,  Co.  v.  Krueger,  348,  371  (10) 

HOBSE-RAOING- 

See  Criminal  Law,  3;  State  v.  New,  521,  522  (1). 

As  to  sufficiency  of  indictment,  see  Indictment  and  Informa- 
tion, 2;  State  v.  New,  521,  523  (3). 

HUSBAND  AND  WIPE- 

Contract  by  wife  alone  to  pay  commission  to  sell  real  estate,  valid, 
see  Contracts,  31;  Isphording  v.  Wolfe,  250,  253   (2). 

INDICTMENT  AND  INFOBMATION- 

1.  Following  Language  of  Statute. — An  indictment  following  the 
language  defining  the  crime  charged  is  sufficient. 

State  V.  New,  521,  522  (2). 

2.  Horse-Racing, — ^An  indictment  charging  that  defendant  did 
in  1905,  in  Hancock  county,  Indiana,  "unlawfully  act  as  a  rider 
in  a  certain  horse-race  on  the  public  highway,  then  and  there 
situate,"  is  sufficient.    Myers  v.  State,  1  Ind.  251,  questioned. 

State  V.  New,  521,  523  (3). 

3.  Surplusage. — Statutes. — Intoxicating  Liquors. — ^An  affidavit 
charging  that  defendant  did  "unlawfully  suffer,  allow  and  per- 
mit a  person  other  than  himself  or  member  of  his  family"  to  be 
in  his  saloon  during  prohibited  hours  is  sufficient,  "suffer"  and 
"allow"  being  treated  as  surplusage  under  the  statute  (§1825 
Bums  1901,  S1756  R.  S.  1881)  providing  that  "no  indictment 
or  information  shall  be  deemed  invalid"  for  surplusage. 

Botkins  v.  State,  179,  180   (1). 

4.  Intoxicating  Liquors.  —  Sales.  —  Location.  —  An  indictment 
charging  that  defendant,  "holding  a  license  to  sell  intoxicating 
liquors  in  less  quantities  than  five  gallons  at  a  time,"  unlaw- 
fully sold  such  liquors  in  a  room  not  separate  from  other  busi- 
ness, and  unlawfully  permitted  a  device  for  amusement  in  such 
room,  and  unlawfully  suffered  a  partition  to  remain  in  such 
room,  states  a  public  offense.  Cahill  v.  State,  507,  513  (6). 
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5.  Intoxicating  Liquors.  —  Unlawful  Sales.  —  An  indictment 
charging  that  defendant  ''holding  a  license"  to  sell  intoxicating 
liquors  ''in  less  quantities  than  five  gallons  at  a  time"  made 
unlawful  sales  in  a  room  where  other  business  was  carried  on, 
unlawfully  permitted  a  device  for  amusement  in  such  room,  and 
unlawfully  permitted  a  partition  to  remain  in  such  room  states 
a  public  offense.  State  v.  Kiley,  513,  520  (7). 

INFANTS- 

1.  When  Personal  Rights  Attach. — The  personal  rights  of  an 
infant  do  not  attach  until  birth. 

State,  ex  rel.,  v.  Soale,  73,  79  (5). 

2.  Posthumous.  —  Damages.  —  Intoxicating  Liquors.  — Bonds.  — 
Loss  of  Support. — A  child,  en  ventre  sa  mere  at  the  time  of  its 
father^s  death  caused  by  the  unlawful  sale  of  intoxicating 
liquors  by  a  saloon-keeper,  can,  after  its  birth,  maintain  an 
action  on  such  saloon-keeper's  bond  for  damages  for  loss  of  its 
means  of  support.  State,  ex  rel.,  v.  Soale,  73,  79  (6) . 

INJUNOTION- 

Lies  to  prevent  collection  of  more  than  proper  proportion  of  taxes, 
see  Taxation,  1;  People's  Gas,  etc.,  Co.  v.  Harrell,  688,  593  (3). 

Granted  to  prevent  breach  of  negative  covenants,  see  Contracts, 
17-19;  Beck  v.  Indianapolis,  etc.,  Power  Co.,  600. 

Lies  to  prevent  putting  of  unauthorized  names  on  ballots^  see 
Pleading,  38;  Kemster  v.  Sullivan,  385,  397  (6). 

1.  Temporary  Restraining  Order. — Bonds. — The  bond,  given 
in  case  of  application  for  a  temporary  restraining  order,  should 
receive  a  liberal  construction.         Sheets  v.  Hays,  106,  111  (2). 

2.  Temporary  -Order. — Bonds. — Beneficiaries  of. — ^A  gravel  road 
contractor  is  entitled  to  damages  from  the  bond  given  by  tax- 
payers to  secure  a  temporary  restraining  order  in  an  action 
against  the  board  of  commissioners  for  an  injunction,  though 
such  contractor  was  not  made  a  defendant  by  the  parties  but 
became  one  upon  his  own  petition,  the  complaint  showing  that 
the  bond  was  filed  for  the  benefit  of  such  contractor  and  t£at  he 
had  an  interest  in  such  suit  adverse  to  plaintiffs. 

Sheets  v.  Hays,  106,  111  (3) . 

INSOLVENGY- 

See  Bankruptcy. 

INSTBUCTIONS- 

See  Statutes,  8,  9;  Trial. 

INSITBANCE- 

Under  allegation  of  ownership,  plaintiff  may  prove  less  interest, 
see  Evidence,  19;  New  Hampshire  Fire  Ins.  Co.  v.  Wall,  238, 
247  (6). 

Settlement,  without  fraud,  estops  company  from  denying  liability; 
see  Estoppel;  New  Hampshire  Fire  Ins.  Co.  v.  Wall,  238. 
247  (5). 

Local  lodge  is  agent  for  general  lodge  for  certain  purposes,  see 
Principal  and  Agent,  10;  Brotherhood  of  Painters,  etc.,  v. 
Moore,  580,  586  (5). 
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1.  Mutual  Benefit, — Constitution, — Amendment, — Excluding  Lia- 
bility After  Injuries. — The  amendment  of  the  constitution  of 
a  mutual  benefit  society  after  plaintiff  has  received  the  injuries 
for  which  he  sues,  so  as  to  exclude  liability  for  injuries  received 
under  the  circumstances  of  plaintiff's  injuries,  does  not  relieve 
such  society  from  the  payment  for  plaintiff's  injuries. 

Brotherhood  of  Painters,  etc.,  v.  Moore,  580,  584   (3). 

2.  Mutual  Benefit, — Constitution, — Prohibition  against  More 
Hazardous  Occupation, — Election, — Where  the  constitution  of 
a  mutual  benefit  society  provides  against  liability  where  a  mem- 
ber engages  in  a  more  hazardous  occupation,  and  the  plaintiff 
notifies  the  society  that  he  has  engaged  in  a  more  hazardous 
occupation,  and  subsequently  pays  his  dues,  which  are  accepted 
by  such  society,  such  society  elects  to  retain  plaintiff  as  a  mem- 
ber and  to  disregard  such  provision. 

Brotherhood  of  Painters,  etc.,  v.  Moore,  580,  586  (4) . 

3.  Policy  Issued  to  '*Crawfordsville  Sanitarium^' — Validity, — A 
policy  of  fire  insurance  issued  to  the  "Crawfordsville  Sanita- 
rium" is  valid. 

New  Hampshire  Fire  Ins.  Co.  v.  Wall,  238,  247  (7). 

4.  Separable  Oumers. — A  policy  of  fire  insurance  issued  to  two 
or  more  persons  upon  property  held  by  them  separately  is  valid. 

New  Hampshire  Fire  Ins,  Co.  v.  Wall,  238,  247  (8). 

5.  Beneficiaries. — Settlement. — ^Where  a  fire  policy  was  issued 
to  the  "Crawfordsville  Sanitarium"  and  after  loss  the  company 
settled  by  drafts  with  the  owner  thereof,  in  the  absence  of 
fraud,  it  could  not  defend  against  payment  of  such  drafts  on 
the  ground  that  at  the  time  of  the  issuance  of  the  policy  the 
property  was  owned  by  two  persons  separately,  where  it  is 
shown  that  the  company  knew  of  such  facts  when  the  settle- 
mesit  was  made 

New  Hampshire  Fire  Ins.  Co.  v.  Wall,  238,  248  (9). 

6.  Breach  of  Warranty.  —  Settlement.  —  Effect  of.  —  The  settle- 
ment of  liabilitv  under  a  fire  policy,  in  ihe  absence  of  fraud, 
cuts  off  any  right  of  defense  on  the  ground  of  a  breach  of  war- 
ranty.       New  Hampshire  Fire  Ins,  Co,  v.  Wall,  238,  249  (10). 

INTEBEST— 

Trustee  in  bankruptcy  entitled  to,  from  commencement  of  action 
for  recovery  of  unlawful  preference,  see  Judgment,  1;  Capital 
Nat.  Bank  v.  Wilkerson,  467,  484  (12). 

INTEBBOGATOBIES- 

See  Trial,  21-28. 

INTEBT7BBAN  BAILBOADS- 

What  are  excessive  damages,  see  Damages,  4;  Dayton,  etc,.  Trac- 
tion Co.  V.  Marshall,  491,  492  (2). 

Measure  of  damages  in  appropriation  of  lands,  see  Eminent  Do- 
main; Consolidated  Traction  Co.  v.  Jordan,  156,  157   (1). 

Evidence  as  to  value  of  lands  appropriated  by,  see  Evidence, 
14-16;  Consolidated  Traction  Co,  v.  Jordan,  156. 

INTOXICATING  LiaXTOBS- 

As  to  indictments  for  unlawful  sales  of,  see  Indictment  and  In- 
formation, 3-5. 

Use  of  license  as  evidence  of  right  to  sell,  see  Evidence,  18 ;  State 
V.  Kiley,  513,  520   (8). 
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Where  death  of  father  of  child  en  ventre  aa  mere  was  caused  by 
illegal  sale  of  liquor,  child,  at  birth,  can  sue  liquor  dealer  on 
bond  for  damages,  see  Infants,  2;  State,  ex  reL,  v.  Soale,  73, 
79  (6). 

1.  Licenses,— Statutes. — The  act  of  1895  (Acts  1895,  p.  248, 
§7283a  et  seq.  Bums  1901)  did  not  provide  for  the  granting  of 
a  license  to  sell  intoxicating  liquors,  such  license  being  granted 
only  under  the  act  of  1875  (Acts  1875  [s.  s.],  p.  55,  §7,  §5318 
R.  S.  1881).  Cahill  v.  State,  507,  509  (1). 

2.  Licenses, — Statutes. — Repeal, — The  act  of  1897  (Acts  1897, 
p.  253,  §3,  §7283  Bums  1901)  supersedes  §5318  R.  S.  1881, 
Acts  1875  (s.  s.),  p.  55,  and  provides  for  but  one  license  for 
the  sale  of  intoxicating  liquors,  and  that  is  to  sell  ''in  less  quan-. 
tities  than  five  gallons  at  a  time.'' 

Cahill  V.  State,  507,  509  (2) . 

3.  Licenses, — Statutes, — Purpose, — The  phrase  "in  less  quan- 
tities than  a  quart  at  a  time"  in  §7283b  Bums  1901,  Acts  1895, 
p.  248,  §2,  is  declaratory  of  the  laws  then  existing,  and  adds 
nothing  to  such  statute,  the  true  purpose  of  such  section  being 
to  prohibit  the  doing  of  certain  things  in  rooms  where  liquors 
are  sold.  Cahill  v.  State,  507,  510   (3). 

4.  Statutes. — Construction, — Section  ten  of  the  act  of  1895  (Acts 
1895,  p.  248,  §7283k  Bums  1901)  providing  that  the  "provisions 
of  this  act  shall  apply  to  persons,  places  and  sales  of  spirit- 
uous, vinous,  malt  and  other  intoxicating  liquors"  conducted 
under  the  liquor  law  of  Indiana,  makes  the  provisions  of  the 
act  of  1895,  supra,  applicable  to  the  act  of  1897  (Acts  1897,  p. 
253)  where  not  in  conflict,  such  statutes  being  in  pari  materia. 

Cahill  V.  State,  507,  511  (4) . 

6.  Statutes, — Construction, — The  acts  of  1875  (Acts  1875  [s.  s.], 
p.  55),  1895  (Acts '1895,  p.  248)  and  1897  (Acts  1897,  p.  253), 
constituting  the  parts  of  a  system  for  the  regulation  of  the 
liquor  traffic,  must  be  construed  together,  the  later  acts  control- 
ling in  case  of  conflict. 

State  V.  Kiley,  513,  516  (1). 
CahUl  V.  State,  507,  512  (5) . 

7.  Licenses. — Form  of. — Statutes. — ^A  license  to  retail  intoxi- 
cating liquor  issued  under  §7283  Bums  1901,  Acts  1897,  p.  253, 
§3,  needs  no  statement  therein  of  the  amount  such  licensee  may 
lawfully  sell,  such  statute  fixing  the  amount  at  less  than  fvve 
gallons  at  a  time.  State  v.  Kiley,  513,  516  (2). 

8.  Statutes. — Licenses. — Wholesale  Dealers. — Under  §7283  Bums 
1901,  Acts  1897,  p.  253,  §3,  it  is  unlawful  for  any  person,  ex- 
cept wholesale  dealers  who  sell  not  less  than  five  gallons  at  a 
time,  to  sell,  barter  or  give  away  intoxicating  liquors  with- 
out a  license.  State  v.  Kiley,  513,  518   (3). 

9.  Statutes. — Licenses, — Form  of, — A  license  granted  under 
§5312  R.  S.  1881,  Acts  1875  (s.  s.),  p.  55,  did  not  need  to  show 
m  terms  that  it  gave  the  right  to  sell  "in  less  quantities  than 
a  quart  at  a  time,"  such  statute  simply  making  it  unlawful  to 
sell  in  such  quantities  without  a  license. 

State  V.  Kiley,  513,  518  (4). 
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10.  Statutes, — Licenses. — Form, — Under  the  statutes  in  force 
in  1904  (Acts  1875  [s.  s.],  p.  55,  Acts  1895,  p.  248,  Acts  1897, 
p.  253)  there  was  no  requirement  that  a  license  to  sell  intoxi- 
cating liquors  should  state  the  quantity  permitted  to  be  sold 
thereby.  State  v.  KiUry,  513,  519  (5). 

11.  Statutes, — Amendments. — Application  of. — The  provisions 
of  the  act  of  1895  (Acts  1895,  p.  248)  relating:  to  licenses  issued 
under  the  act  of  1875  (Acts  1875  [s.  s.],  p.  55)  refer  only  to 
such  licenses  as  are  contemplated  by  the  provisions  of  such  act 
of  1895.  State  v.  KiXey,  513,  519  (6) . 

12.  Licenses. — Specifying  Amxmnts  to  Be  Sold. — ^A  license  stipu- 
lating that  the  licensee  may  sell  ''in  quantities  less  than  nve 
gallons  at  a  time,'^  is  not  thereby  vitiated,  such  phrase  being 
surplusage.  State  v.  Kiley,  513,  520  (9). 

13.  Statutes, — Sales  to  Intoxicated  Persons, — Liability. — Bonds, 
-—Under  §7288  Bums  1901,  §5323  R.  S.  1881,  a  saloon-keeper 
is  liable  personally  and  upon  his  bond,  for  injuries  to  the  per- 
son, property  or  means  of  support  of  anyone,  by  reason  of 
his  sales  of  liquor  to  an  intoxicated  person. 

State,  ex  rel,,  v.  Soale,  73,  75  (1). 

14.  Bonds. — Death  of  Principal. — The  death  of  the  principal  on 
a  bond  given  under  §7279  Bums  1901,  §5315  R.  S.  1881,  does 
not  relieve  the  sureties  thereon. 

State,  ex  rel,  v.  Soale,  73,  76  (2). 

15.  Bonds, — Sales  to  Intoxicated  Persons, — An  action  ex  delicto 
as  well  as  upon  his  bond  may  be  maintained  against  a  saloon- 
keeper for  the  sales  of  intoxicating  liquor  to  an  intoxicated 
person.  State,  ex  ret.,  v.  Soale,  73,  76  (3). 

16.  Damages, — "Mean^  of  Support." — The  killing  of  an  infant's 
father  is  a  deprivation  of  such  infant  of  its  ''means  of  support,'' 
within  §7288  Bums  1901,  §5323  R.  S.  1881,  creating  a  cause  of 
action  for  unlawful  sales  of  liquor  in  certain  cases. 

State,  ex  rel,,  v.  Soale,  73,  77  (4). 

JUDGMEKT- 

Admissibility  of,  in  evidence,  see  Evidence,  20,  21. 

Appellate  Court  will  render,  where  facts  are  fully  found  in 
master's  report,  see  Appeal  and  Error,  46;  Arthur  Jordan  Co, 
V.  Cay  lor,  640,  650  (4). 

The  judgment  approving  the  final  settlement  of  a  guardian  is 
not  subject  to  a  collateral  attack,  see  Guardian  and  Ward,  1; 
State,  ex  rel.,  v.  Petersen,  269,  272  (3). 

Personal  judgment  against  railroad  company  not  erroneous  where 
lien  is  unavailing,  see  Liens,  6,  9;  Pere  Marquette  R,  Co,  v. 
Baertz,  408,  420  (6) ;  Pere  Marquette  R.  Co,  v.  Smith,  439, 
440  (2). 

In  partition,  settling  rights  of  parties  and  ordering  sale  of  lands, 
appeal  lies  from,  see  Appeal  and  Error,  44;  Bamett  v.  Thomas, 
441,  443   (1). 

1.  Bankruptcy. — Preferences, — Interest, — The  trustee  in  bank- 
ruptcy is  entitled  to  a  judgment  for  the  amount  of  an  unlawful 
preference  and  for  interest  on  the  same  from  the  commence- 
ment of  the  action  for  its  recovery. 

Capital  Nat,  Bank  v.  Wilkerson,  467,  484  (12). 
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2.  Boards  of  Commissioners, — Binding  Force. — The  jud^ent 
of  the  board  of  commissioners  in  a  judicial  action,  where  it  has 
jurisdiction,  is  as  binding  as  the  judgment  of  a  court  of  general 
jurisdiction.  Brooks  v.  Morgan,  672,  677   (2). 

3.  Validity. — Presumptions. — Collateral  Attack. — The  complaint 
in  an  action  collaterally  attacking  a  judgment  of  a  court  of 
inferior  jurisdiction  must  show  that  the  record  of  such  court 
affirmatively  shows  that  the  court  had  no  jurisdiction,  the  pre- 
sumption being,  in  the  absence  of  such  showing,  that  the  court 
had  jurisdiction.  Brooks  v.  Morgan,  672,  679  (7). 

4.  Collateral  Attack. — Defective  Notice. — ^Where  the  defendant 
in  an  action  before  a  court  of  inferior  jurisdiction  has  be^i 
given  a  notice,  though  defective,  and  the  court  has  held  it  suf- 
ficient to  confer  jurisdiction,  a  Judgment  in  such  action  is  not 
subject  to  collateral  attack.       Brooks  v.  Morgan,  672,  678  (6). 

5.  Collateral  Attack. — When  Permissible. — Where  the  records 
of  an  inferior  court  rendering  judgment  affirmatively  show 
jurisdiction  of  the  parties  and  its  jurisdiction  over  the  subject- 
matter  is  prescribed  by  law,  such  judgment  is  not  subject  to 
collateral  attack.  Brooks  v.  Morgan,  672,  678  (5). 

6.  Collateral  Attack. — Drains. — Injunction. — A  suit  to  restrain 
defendant,  a  contractor,  from  constructing  a  public  drain  estab- 
lished by  a  judgment  of  the  board  of  commissioners,  is  a  col- 
lateral attack  on  such  judgment,  and  such  suit  can  not  prevail 
unless  the  judgment  is  void.  Brooks  v.  Morgan,  672, 677  (1) . 

7.  ^  Liens.  —  Decedents*  Estates.  — Sales.  —  Heirs.  —  A  personal 
judgment  against  an  heir  is  not  a  lien  upon  his  interest  in  the 
personal  estate  of  a  decedent  in  the  hands  of  an  administrator, 
and  an  assignment  of  such  heir's  interest  therein  vests  his  title 
in  his  assignee.  Ritchey  v.  McKay,  539,  542  (1). 

8.  Motion  in  Arrest. — Intendments. — ^Where  the  complaint  al- 
leged that  plaintiff  offered  defendant  a  check  "in  all  things  in 
accordance  with  the  request  of  the  defendant,"  a  motion  in 
arrest  of  judgment  on  the  ground  that  such  complaint  failed  to 
show  that  the  check  was  one  on  which  defendant  could  get  the 
money  should  be  overruled,  since  all  intendments  are  taken  in 
favor  of  the  complaint.  McAfee  v.  Bending,  628,  635  (10). 

9.  Motion  in  Arrest, — Use  of. — ^Where  no  substantial  cause  of 
action  is  shown,  a  motion  in  arrest  should  prevail;  but  if  a 
substantial  cause  of  action  is  indicated,  though  it  may  be  de- 
fectively stated,  a  motion  in  arrest  should  be  overruled,  such 
defects  being  cured  by  the  finding  and  judgment. 

George  v.  Robinson,  310,  312  (2). 

10.  Motion  in  Arrest. — A  motion  in  arrest  of  judgment  cuts  off 
a  motion  for  a  new  trial.  George  v.  Robinson,  310,  312  (1). 

11.  Motion  for,  on  Answers, — Where  issues  were  formed  on  a 
complaint  on  a  draft  and  cross-complaint  for  the  cancelation 
of  same,  a  motion  for  judgment  non  obstante  on  the  answers 
on  the  issues  formed  on  the  complaint  should  be  overruled,  such 
practice  resulting  in  confusion.  ' 

New  Hampshire  Fire  Iv^.  Co,  v.  Wall,  238,  244  (4). 

12.  Res  Judicata. — Parties. — Issues, — The  decree  in  a  suit  com- 
menced in  1887  to  determine  the  rights  and  priorities  of  per- 
sons using  waters  from  a  reservoir  is  not  res  judicata  in  an 
action  by  a  lessee  of  one  of  the  parties  thereto  against  another 
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party  to  such  suit,  for  damages  for  wrongfully  depriving  such 
lessee,  in  1895  and  1896,  of  the  water  to  which  he  was  entitled. 

Elkhart  Paper  Co.  v.  Fulkerson,  219,  225  (1). 
13.     Void. — Voidable. — A  judgment  of  a  court  of  competent  juris- 
diction having  a  defect,  not  appearing  of  record,  which  renders 
it  invalid,  is  voidable  and  not  void. 

Brooks  V.  Morgan,  672,  677  (3). 

JUDICIAL  NOnCE- 
See  Evidence,  22-24. 

JTTBISDICnON- 

See  Courts. 

Embodying  motion  to  dismiss  in  brief  on  merits  gives  Appellate 
Court  jurisdiction  over  the  person,  see  Appeal  and  Error,  1; 
Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  69  (3). 

JURY- 

Contributory  negligence,  question  for,  see  Master  and  Servant, 
2;  Negugence,  2;  Trial,  28. 

Instruction  that  failure  to  visit  plaintiff,  while  sick,  is  no  evi- 
dence of  defendants*  conspiracy  to  commit  assault  and  battery, 
is  invasion  of  the  province  of,  see  Trial,  13;  Britton  v.  Young, 
622,  624  (2). 

JUSTICES  OF  THE  PEACE- 

Appeals  from  in  criminal  cases,  see  Criminal  Law,  1,  2;  Cain  v. 
State,  51,  58  (7),  59  (9). 

Failure  to  certify  papers  does  not  cut  off  right  of  appeal,  see 
Appeal  and  Error,  31;  Cain  v.  State,  51,  57  (5). 

LABOBEBS'  LIENS- 

See  Liens. 

LANDLOBD  AND  TENANT- 

As  to  gas-and-oil  contracts,  see  Deeds,  6;  Monaghan  v.  Mount, 
188,  194  (1). 

As  to  gas-and-oil  leases,  see  Contracts,  20 ;  Loganaport,  etc.,  Gas 
Co.  V.  Null,  503. 

As  to  covenants  in  gas-and-oil  lease,  see  Covenants,  1,  2; 
Monaghan  v.  Mount,  188,  196  (4),  197  (5). 

1.  Leases. — Contracts, — Gas  and  Oil. — ^A  provision  in  a  gas-and- 
oil  lease  that  if  the  lessee  does  not  drill  a  well  within  a  speci- 
fied period,  it  shall  pay  a  certain  sum  thereafter  as  rent,  is 
valid.  Indianapolis  Gas  Co.  v.  Pierce,  573,  578    (1). 

2.  Leases. — Assignees. — Rights. — The  assignee  of  an  assignable 
gas-and-oil  lease  acquires  all  of  the  rights  of  the  lessee. 

Indianapolis  Gas  Co.  v.  Pierce,  573,  578  (2). 

3.  Leases. — Undefined  Territory. — Excepted. — Failure  to  Re- 
quire Location. — Where  the  landlord  provided  in  his  lease  that 
no  gas-and-oil  well  should  be  sunk  on  twenty  acres,  to  be  desig- 
nated by  him,  situate  about  his  buildings,  and  he  afterwards 
pointed  out  a  place  where  the  first  well  might  be  sunk,  but 
neither  the  lessee  nor  its   assignees  ever  demanded  that  he 
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should  designate  the  lands  reserved  more  definitely^  such  lessee 
and  assignees  are  not  discharged  from  their  obligations  under 
such  lease.  Indianapolis  Gas  Co.  v.  Pierce,  573,  578  (3). 

4.  Leases. — Assignment. — Liabilities. — ^Where  the  lessee's  as- 
signee assigned  to  defendant  all  of  its  ''live  leases/'  which  in- 
cluded plaintiff's,  defendant  is  liable  according  to  its  terms, 
though  it  did  not  actually  know  of  such  lease  at  the  time  of 
such  purchase,  especially  where  it  tried  afterwards  to  get 
plaintiff  to  cancel  same. 

Indianapolis  Gas  Co.  v.  Pierce,  573,  579  (4). 

LEASES- 

See  Landlord  and  Tenant. 

LIOENSES- 

See  Intoxicating  Liquors. 

Consideration. — Railroads. — A  consideration  is  not  essential  to 
create  a  valid  license  to  use  a  railroad  track. 

Wabash  R.  Co.  v.  Erb,  650,  661  (8) . 

LIENS- 

See  Mechanics'  Liens;  Statutes. 

Foreclosure  of,  against  railroad  companies,  see  Raiiaoads,  3; 
Pere  Marquette  R.  Co.  v.  Baertz,  408,  421  (9). 

Personal  judgment  against  heir,  not  a  lien  on  portion  of  estate  in 
hands  of  administrator,  see  Judgment,  7;  Ritchey  v.  McKay, 
539,  542  (1). 

1.  Statutory. — Nature  of. — Railroads. — Statutes. — Construction. 
— Liens  ^ven  by  statutes  to  mechanics,  laborers  and  material 
men  are  m  derogation  of  the  common  law  and  are  only  a  secur- 
ity for  the  debts  owing  to  such  persons,  a  strict  construction 
being  enforced  in  ascertaining  the  person  entitled  to  the  benefits 
and  a  liberal  construction  being  given  for  the  enforcement  of 
liens  when  the  persons  entitled  thereto  are  ascertained. 

Cincinnati,  etc.,  Railroad  v.  Shera,  315,  317  (2). 

2.  Materials. — Coal  for  Steam  Shovel. — Railroads. — Statutes. — 
The  person  furnishing  coal  to  a  contractor  for  use  in  the  opera- 
tion of  a  steam  shovel  in  the  construction  of  a  railroad  is  not 
entitled  to  a  lien  under  §7265  Bums  1901,  Acts  1889,  p.  257,  H, 
providing  for  a  lien  in  favor  of  any  person  "who  shall  furnish 
any  material  for  use  in  the  construction"  of  a  railroad.  Black 
and  Roby,  JJ.,  dissenting. 

Cincinnati,  etc.,  Railroad  v.  Shera,  315,  319  (3). 

3.  Statutes. — Construction. — Where  the  plaintiff  has  shown  him- 
self entitled  to  a  lien,  the  remedy  provided  will  be  construed 
liberally  in  his  favor  to  obtain  the  payment  of  his  claims. 

Pere  Marquette  R.  Co.  v.  Baertz,  408,  415  (3). 

4.  Laborers*. — Railroads. — Subcontractors*  Servants. — Notice. — 
Under  §7265  Bums  1901,  Acts  1889,  p.  257,  §6,  the  laborers 
employed  by  a  railroad  subcontractor  in  the  second  degree  are 
entitled  to  laborers'  liens  on  such  railroad  for  services  per- 
formed, and  their  actual  performance  of  labor  on  the  railroad 
is  notice  to  the  company. 

Pere  Marquette  R.  Co.  v.  Baertz,  408,  415  (4). 
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5.  Laborers', — Asngnment. — ''Time  Checks," — ^Where  the  plain- 
tiff, at  the  suggestion  of  the  maker,  purchased  from  laborers  on 
a  railroad  their  ''time  checks"  showing  the  amounts  due  them 
for  labor  performed,  such  purchase  constitutes  an  assignment 
of  such  claims  together  with  the  statutory  liens  securing  same. 

Fere  Marquette  R.  Co.  v.  Baertz,  408,  419  (5). 

6.  Laborers', — Personal  Judgment  for, — Railroads, — Operation, 
— Special  Findings, — An  admission  by  defendant  railroad  com- 
pany in  open  court  that  it  was  at  the  time  of  the  trial  operating 
its  road  sustains  a  finding  that  the  ri^ht  of  way  and  other 
property  of  such  defendant  is  necessary  m  its  use  as  a  common 
carrier  and  that  a  lien  thereon  for  labor  performed  can  not  be 
foreclosed  and  that  a  personal  judgment  ought  to  be  rendered 
in  lieu  of  a  decree  of  foreclosure. 

Pere  Marquette  R,  Co,  v.  Baertz,  408,  420  (6). 

7.  Laborers*, — **Time  Checks," — Accounts, — A  time  check  issued 
by  a  railroad  subcontractor  to  a  laborer  showing  the  amount  of 
work  performed  and  the  amount  due  such  laborer  is  in  the 
nature  of  an  account  and  is  assignable.  Naglebaugh  v.  Harder 
&  Hofer,  etc,  Co,,  21  Ind.  App.  551,  distinguished. 

Pere  Marquette  R.  Co,  v.  Baertz,  408,  420  (7) . 

8.  Laborers',  —  Railroads,  —  Subcontractors,  —  Employes  of,  — 
Statutes,— Under  §7265  Bums  1901,  Acts  1889,  p.  257,  56, 
giving  a  lien  for  labor  performed  'Mn  pursuance  of  a  contract 
with  any  person,  corporation  or  company  engaged  as  lessee, 
contractor,  subcontractor,  or  agent"  of  a  railroad  company  "in 
the  work  of  constructing  or  repairing"  its  road,  a  railroad 
company  is  liable  for  labor  performed  in  the  construction  of  its 
road  by  an  employe  of  a  subcontractor  in  the  second  degree, 
the  authority  for  such  labor  emanating  originally  from  such 
company.  Pere  Marquette  R,  Co,  v.  Smith,  439,  440  (1). 

9.  Laborers', — Personal  Judgment, — Railroads, — ^In  an  action  to 
foreclose  a  laborer's  lien  against  a  railroad  company  for  labor 
performed  in  the  construction  of  such  company's  road,  it  is 
proper  to  render  a  personal  judgment  against  such  road,  where 
the  evidence  shows  that  such  company  has  been  running  work- 
trains  over  its  road  and  the  road  is  practically  completed,  al- 
though such  company  had  not  actually  used  its  road  in  the 
business  of  a  common  carrier  of  freight  or  passengers. 

Pere  Marquette  R.  Co,  v.  Smith,  439,  440  (2). 

UPE  ESTATES— 

Creation  of,  by  will,  see  Wills,  10;  Nelson  v.  Nelson,  331,  335  (1). 
Words  conveying,  see  Deeds,  2;  Evans  v.  Dunlap,  198,  201  (4). 

LIMITATION  OF  ACTIONS- 

Direct  attack  on  guardian's  settlement  at  any  time  within  three 
years,  see  Guardian  and  Ward,  3;  State,  ex  rel,,  v.  Petersen, 
269,  274  (5) . 

LiaXTIDATED  DAKAGES- 

See  Damages,  7-13;  Merica  v.  Bur  get,  453. 

MABBIAGE— 

Avoids  prosecution  for  bastardy,  see  Bastardy;  State,  ex  rel.,  v. 
Richeson,  373,  375  (1). 
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1.  .Fraudident. — Statutes. — Under  §7298a  Bums  1901,  Acts  1895, 
p.  167,  §1,  a  male  person,  guilty  of  bastardy  or  seduction,  who 
marries  the  female  concerned,  and  who,  without  just  cause,  de- 
serts her  or  mistreats  her  within  two  years,  is  liable  to  a 
penalty  in  her  favor  in  a  sum  not  less  than  $200. 

State,  ex  rel,,  v.  Richeson,  373,  375  (2) . 

2.  Fravdulent. — Evidence. — Where  defendant,  in  a  prosecution 
for  fraudulent  marriage,  marries  the  relatrix — a  child  of  four- 
teen— ^assuring  her  that  he  would  live  With  her  and  take  care 
of  her  and  their  child,  and  at  the  end  of  two  weeks,  without 
cause,  deserts  her,  leaving  her  without  support,  he  is  g^uilty 
of  a  fraudulent  marriage. 

State,  ex  reL,  v.  Richeson,  373,  376  (3). 

3.  Fraudulent. — Right  to  Fix  Penalty. — Statutes. — The  practice 
in  cases  of  fraudulent  marriage  being  fixed  by  statute  (§7298d 
Bums  1901,  Acts  1895,  p.  167,  §4)  to  conform  as  nearly  as 
possible  to  cases  of  bastardy,  and  by  §1004  Bums  1901,  §992 
K.  S.  1881,  the  court  is  given  the  exclusive  right  to  assess 
damages  in  bastardy  cases,  it  is  the  duty  of  the  trial  judge  to 
assess  the  damages  in  cases  of  fraudulent  marriages. 

State,  ex  reL,  v.  Richeson,  373,  378  (9). 

4.  Fraudulent. — Damages. — Amount. — ^Where  defendant  married 
the  mother — fourteen  years  old — of  his  bastard  child,  agreeing 
to  live  with  her  and  take  care  of  her  and  their  child,  but  de- 
serted her  at  the  end  of  two  weeks  providing  no  support,  a 
judgment  for  $200  is  inadequate. 

State,  ex  reL,  v.  Richeson,  373,  380  (12). 

5.  Fraudulent.  —  Findings.  —  Judgm,ent. — Discrepancy. — Appeal 
and  Error. — ^Where  the  record  in  a  fraudulent  marriag^e  case 
shows  a  finding  for  $250  and  a  judgment  for  only  $200,  the 
Appellate  Court  will,  without  any  motion  therefor,  reverse  the 
judgment  below  and  order  judgment  on  such  finding. 

State,  ex  reL,  v.  Richeson,  373,  380  (13). 

MASTEB  AND  SERVANT- 

See  Negugence;  Railroads. 

Instructions  in  cases  concerning  rights  of,  see  Trial,  14,  15. 

1.  Assumption  of  Risk. — The  servant  assumes  the  risk  of  all 
obvious  dangers  in  the  scope  of  his  employment. 

Shaver  v.  Home  Tel.  Co.,  233,  237  (2). 

2.  Superintendents. — Delegation  of  Authority. -^^cope  of  Em- 
ployment. —  Work  Outside  of.  —  Contributory  Negligence.  — 
Question  for  Jury. — ^Where  the  general  manager  directed  the 
plaintiff  servant  to  "mind"  a  certain  employe,  and  such  employe 
required  another  employe  to  put  plaintiff  to  work  on  a  certain 
machine  outside  of  the  scope  of  his  employment,  and  such  man- 
ager saw  plaintiff,  without  his  being  instructed,  about  to  begin 
work  on  such  machine,  and  plaintiff  was  injured  in  such  work, 
the  masters  are  liable  in  the  absence  of  contributory  negli- 
gence, which  question  was  for  the  jury. 

Flickner  v.  Lambert,  524,  534  (10). 

3.  Employers*  Liability  Act. — Due  Care. — Under  §7083  Bums 
1901,  Acts  1893,  p.  294,  §1,  the  servant  is  bound  to  exercise  due 
care  and  diligence  in  the  service. 

Shaver  v.  Home  Tel.  Co.,  233,  236  (1). 
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4.  Failure  to  Warn  Inexperienced  Servant  of  Dangers. — ^A 
failure  of  the  master  to  warn  an  inexperienced  servant  of  the 
danglers  of  an  employment  renders  such  master  liable  for  in- 
juries caused  thereby,  and  this  is  true,  though  the  danger  be 
open  and  obvious,  where  the  master  knows  such  servant  is 
unable,  on  account  of  inexperience,  to  appreciate  the  danger. 

Fletcher  Bros.  Co.  v.  Hyde,  96,  102  (1). 

5.  Anticipation  of  Dangers. — Inexperienced  Servant. — It  is  the 
master^s  duty  to  anticipate  the  probable  dangers  of  the  moving 
of  an  iron  truss  by  mechanical  appliances,  and  he  is  liable  to 
an  inexperienced  servant  engaged  to  assist  therein  with  the 
assurance  that  there  is  no  danger  and  who  is  injured  in  the 
performance  of  such  work. 

Fletcher  Bros.  Co.  v.  Hyde,  96,  104  (6). 

6.  Inexperience. — Instruction. — It  is  the  imperative  duty  of  the 
master  to  instruct  an  inexperienced  servant  in  reference  to  the 
use  of  dangerous  machinery. 

Flickner  v.  Lambert,  524,  533   (9). 

7.  Order  of  Foreman. — Presumption. — Limits  of  Rule. — The  pre- 
sumption is  that  the  servant,  acting  under  the  orders  of  his 
foreman,  will  not,  without  notice,  be  subjected  to  injury,  but 
this  rule  does  not  apply  where  the  danger  is  obvious. 

Shaver  v.  Home  Tel.  Co.,  233,  237  (3). 

8.  Works  and  Ways. — Dangers. — The  master  is  not  absolved 
from  liability  because  the  appliances  are  in  good  order  where 
the  danger  is  not  open  and  obvious,  or  not  appreciated  because 
of  inexperience  and  the  lack  of  instruction  of  the  servant. 

Fletcher  Bros.  Co.  v.  Hyde,  96,  103  (2). 

9.  Works  and  Ways.  —  Assumption  of  Risk.  —  Knowledge.  —  A 
master  who,  knowing  the  servant  to  oe  ignorant  of  the  dangers 
of  the  employment,  assures  such  servant  of  safety,  is  liable  for 
injuries  therein  received. 

Fletcher  Bros.  Co.  v.  Hyde,  96,  103  (3) . 

10.  Failure  to  Warn. — Character  of  Work. — In  an  action  by  the 
servant  against  his  master  for  his  negligent  failure  to  warn 
such  servant  of  dangers  of  the  operation  of  letting  down  trusses 
in  a  building  by  means  of  ropes,  pulleys,  blocks  and  chains,  it 
is  not  necessary  to  show  that  sucn  work  required  special  me- 
chanical knowledge  nor  any  skill  different  from  that  expected 
of  a  common  laborer.       Fletcher  Bros.  Co.  v.  Hyde,  96,  104  (5). 

MASTER  COMMISSIONERS- 

See  Trial,  35-38;  St.  Joseph  Mfg.  Co.  v.  Hubbard,  84. 

MATERIAL  MEN'S  UENS- 
See  Liens. 


See  Confusion  of  Goods;  Equity;  Words  and  Phrases. 

Ignorantia  Juris  non  Excusat. — Ignorance  of  the  law  excuses  no 
one,  and  this  applies  to  criminal  as  well  as  civil  law. 

Cain  V.  State,  51,  57  (6). 
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MECHANICS'  LIENS- 

Contractora,  —  Bonds.  —  Sureties.  —  Materials  Furnished  by.  — 
Where  a  contractor  agreed  for  a  gross  sum  to  furnish  the  ma- 
terials and  erect  defendants'  house,  and  the  plaintiff  sureties 
contracted  to  save  such  defendants  harmless  from  any  me- 
chanics' liens  and  any  liability  caused  by  such  contractor's  de- 
fault, such  sureties  can  not  enforce  a  mechanic's  lien  for  ma- 
terials furnished  by  them  to  such  contractor  and  used  in  such 
house.  Miller  v.  Taggart,  595,  598  (1). 

MINES  AND  MINEEALS- 

1.  Injuries  to  Surface. — Liability. — The  owner  of  the  minerals 
beneath  the  surface  can  not,  without  liability,  remove  them 
without  leaving  the  surface  owner  natural  or  artificial  support. 

Western  Ind.  Coal  Co.  v.  Brotvn,  44,  49  (2). 

2.  Subsidence  of  Surface. — Added  Weight  of  Buildings. — Burden 
of  Proof. — The  mine  owner's  removal  of  all  surface  support  is 
prima  faxde  the  cause  of  the  subsidence  of  such  surface,  and  the 
burden  is  on  the  mine  owner  to  show  that  such  surface  subsided 
because  of  the  additional  weight  of  the  buildings  subsequently 
erected  thereon.        Western  Ind.  Coal  Co.  v.  Broum,  44,  50  (3) . 

8.  Contracts  Against  Liability  for  Subsidence. — Negligence. — A 
contract  providing  that  the  owner  of  mines  shall  have  the  right 
to  mine  without  liability  does  not  relieve  such  owner  from  his 
negligence  in  failing  to  leave  support  for  the  surface,  thereby 
causing  injuries  to  the  surface  owner. 

Western  Ind.  Coal  Co,  v,  Broion,  44,  50  (4). 

MISJOINDEB- 

See  Pleading. 

MISTAEE- 

Effect  of,  on  contracts,  see  Contracts,  3,  4;  Board,  etc.,  v. 
Bender,  164,  171  (3),  172  (4). 

MOOT  aUESTIONS- 

Will  not  be  decided,  see  Appeal  and  Error,  24;  Remster  v.  SuUir 
van,  385,  405  (14). 

MOBTOAOES- 

Fraudulent,  governed  by  rules  of  fraudulent  conveyances,  see 
Fraudulent  Conveyances,  2;  Dinius  v.  Lahr,  425,  428  (4). 

MOTIONS- 

See  New  Trial. 

In  arrest  of  judgment,  see  Judgment,  8-10. 

To  reinstate  transcript,  overruled  where  party  asking  is  negli- 
gent, see  Appeal  and  Error,  40;  Cleveland,  etc.,  R.  Co.  v. 
State,  82. 

To  make  more  specific,  see  Trial,  32,  33;  Pittsburgh,  etc,  R,  Co. 

V.  Wise,  59. 
To  discharge  jury,  see  Trial,  34;  Cleveland,  etc.,  R.  Co.  v.  Osgood, 

34,  42  (9). 

To  strike  out  evidence,  overruled  if  any  admissible,  see  Trial,  31 ; 
Schnull  V.  Cuddy,  262,  268  (4). 

To  modify  judgment  raises  question  of  damages  in  fraudulent 
marriage  case,  see  Trial,  30;  State,  ex  rel.,  v.  Richeson,  373, 
380  (11). 
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To  strike  out  cross-complaint  for  absolute  divorce,  where  com- 
plaint for  limited  divorce,  should  be  overruled,  see  Trial,  29; 
Harrington  v.  Harrington,  536. 

To  dismiss  appeal,  overruled  where  precipe  is  in  transcript 
though  no  entry  of  the  filing  thereof  is  made,  see  Appeal  and 
Error,  41;  Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  69  (1). 

In  arrest,  cuts  off  motion  for  new  trial,  except  for  after-discovered 
causes,  see  Pleading,  11;  New  Hampshire  Fire  Ins,  Co,  v.  Wall, 
238,  243  (2). 

Where  theory  of  complaint  is  uncertain,  motion  to  make  more 
specific  the  remedy,  see  Pleading,  5;  State,  ex  rel,,  v.  Petersen, 
269,  271   (1). 

For  judgment  non  obstante  as  to  part  of  the  issues  should  be 
overruled,  see  Judgment,  11;  New  Hampshire  Fire  Ins,  Co,  v. 
Wall,  238,  244  (4). 

To  suppress  depositions,  not  assignable  as  error  independently 
on  appeal,  see  Appeal  and  Error,  42;  Capital  Nat.  Bank  v. 
Wilkerson,  550,  555   (3). 

To  make  more  specific,  overruling  of,  not  ground  for  reversal 
unless  injury  is  shown,  see  Appeal  and  Error,  39;  Cincinnati, 
etc..  Railroad  v. 'Miller,  26,  28  (1). 

To  restate  conclusions  of  law,  not  known,  see  Appeal  and  Error, 
38;  M  erica  v.  Bur  get,  453,  459  (1). 

MUNICIPAL  CORPORATIONS-     ' 

Duties  in  reference  to  contagious  diseases,  see  Health,  1-7; 
Toum  of  Knightstown  v.  Horner,  139. 

Parol  evidence  admissible  to  show  orders  to  a  street  commissioner, 
see  Evidence,  25;  Cincinnati,  etc..  Railroad  v.  Miller,  26,  32  (6). 

Can  not  grant  use  of  plaintiff's  right  of  way  to  railroad  company, 
see  Railroads,  1;  Cincinnati,  etc.,  Railroad  v.  Miller,  26,  31  (4). 

Ordinance  prqhibiting  persons  from  standing  on  outside  of  street 
car,  passed  when  horse  power  was  in  use,  not  admissible  in 
defense  of  transfer  company  injuring  a  passenger  while  riding 
on  running-board  of  electric  car,  see  Evidence,  26;  Frank  Bird 
Transfer  Co.  v.  Morrow,  305,  307  (3). 

NEGLIGENCE - 

See  Damages;  Master  and  Servant;  Railroads;  Statutes. 

Duty  of  hackmen  to  observe  conditions,  see  Carriers,  4;  Frank 
Bird  Transfer  Co.  v.  Morrow,  305,  309  (5). 

As  to  instructions  concerning,  see  Trial,  11,  12;  Pittsburgh,  etc, 
R.  Co,  V.  Reed,  67,  73  (10) ;  Indianapolis,  etc..  Transit  Co.  v. 
Edwards,  202,  205  (2). 

Mine  owner's  removal  of  support  is,  see  Mines  and  Minerals, 
1-3;  Western  Ind.  Coal  Co.  v.  Brown,  44. 

As  to  damages  collectible  for  negligence  of  carrier,  where  con- 
tract of  shipment  fixed  a  value  on  goods,  see  Carriers,  3; 
United  States  Express  Co.  v.  Joyce,  1,  4  (3). 

1.  Master  and  Servant. — Fellow  Servant. — The  master  is  not 
liable  for  the  negligence  of  a  fellow  servant. 

Flickner  v.  Lambert,  524,  533  (8). 

2.  Contributory.  —  Master  and  Servant.  —  Railroads.  —  Jury.  — 
Where  defendant's  locomotive  engineer,  while  passing  a  switch 
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on  a  dark  night,  ran  into  a  box-car  which  had  been  placed  on 
such  switch  so  close  as  to  interfere,  and  such  engineer  was  killed 
thereby,  the  questions  of  negligence  and  contributory  negli- 
gence are  for  the  jury. 

Cleveland,  etc.,  R,  Co,  v.  Osgood,  34,  44  (12). 

3.  Railroads. — Combustibles  on  Right  of  Way. — It  is  not  negli- 
gence per  se  for  a  railroad  company  to  permit  combustible  ma- 
terial to  be  on  its  right  of  way. 

Pittsburgh,  etc.,  R.  Co.  v.  Wise,  59,  62  (2). 

NEW  TBIAL- 

Appellate  Court  will  not  decide  questions  not  likely  to  arise  again, 
a  new  trial  being  granted  for  other  reasons,  see  Appeal  and 
Error,  22;  McAfee  v.  Bending,  628,  635  (11). 

1.  Erroneous  Admission  of  Evidence  by  Master. — The  erroneous 
admission  of  evidence  by  the  master,  who  hears  and  reports 
the  evidence  in  a  cause,  is  not  a  reason  for  a  new  trial. 

St.  Joseph  Mfg.  Co.  v.  Hubbard,  84,  94  (6) . 

2.  ** Contrary  to  Law.'* — Surplusage. — A  motion  for  a  new  trial 
because  the  decision  is  ''contrary  to  law  in  this :  that  the  amount 
of  recovery  is  too  small,"  presents  no  question  as  to  the  amount 
of  recovery,  the  clause,  "in  this :  that  the  amount  of  recovery  is 
too  small,"  being  regarded  as  surplusage. 

State,  ex  reL,  v.  Richeson,  373,  378  (6) . 

3.  "Contrary  to  the  Evidence.'' — A  motion  for  a  new  trial  be- 
cause the  decision  is  "contrary  to  the  evidence,"  presents  no 
question.  State,  ex  rel.,  v.  Richeson,  373,  378  (5). 

4.  Grounds.— Statutes.—Vnder  §568  Bums  1901,  §559  R.  S. 
1881,  eight  reasons  are  given  for  a  new  trial,  and  unless  the 
complaining  party  specines  one  of  such,  his  motion  therefor 
must  be  overruled.  State,  ex  rel.,  v.  Richeson,  373,  377  (4) . 

5.  Rules  for  Granting. — The  judgment  below  will  be  affirmed 
unless  it  is  made  to  appear  that  substantial  justice  has  not  been 
done.  Indianapolis,  etc.,  R.  Co.  v.  Hubbard,  160,  164  (4). 

6.  Amount  of  Recovery. — Cross-Demands. — ^Where  a  client  sued 
his  attorney  for  $100  collected  for  such  client  and  claimed  a 
contract  with  such  attorney  that  his  fee  should  be  one-fifth  of 
the  amount  collected,  and  the  attorney  filed  a  cross-complaint 
for  $40  as  a  reasonable  fee  for  the  service,  denying  such  con- 
tract, and  the  uncontradicted  evidence  showed  a  reasonable  fee 
to  be  from  $35  to  $50,  a  verdict  for  such  attorney  on  the  cross- 
complaint  for  $25  will  be  set  aside  as  not  sustained  by  the 
evidence.  Whinery  v.  Brown,  276,  282  (6). 

7.  Newly-Discovered  Evidence. — Mistake  by  Witness. — Where  a 
witness  for  appellee,  testifying  by  reference  to  a  memorandum, 
made  an  error  of  dates,  but  upon  cross-examination  stated  such 
dates  correctly,  a  new  trial  will  not  be  granted  because  such 
memorandum  was  afterwards  found  to  be  incorrect. 

Warman  &  Co.  v.  Indianapolis,  etc.,  Fuel  Co.,  259,  261  (3). 

8.  Not  Grantable  for  Part  of  Case. — Where  issues  were  formed 
upon  a  complaint  on  a  draft  and  a  cross-complaint  for  the  can- 
celation of  same  a  new  trial  can  not  be  demanded  separately 
for  the  issues  on  such  complaint  and  cross-complaint. 

New  Hampshire  Fire  Ins.  Co.  v.  Wall,  238,  243  (3). 
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9.  Second  or  Supplemental  Motion. — Discretion, — The  right  of 
filing  a  second  or  supplemental  motion  for  a  new  trial  is  largely 
within  the  discretion  of  the  trial  court. 

Baltimore,  etc.,  R.  Co.  v.  Ray,  430,  433  (2). 

10.  Time  of  Filing. — Adjourned  Term. — Under  §570  Bums  1901, 
§561  R.  S.  1881,  providing  that  a  motion  for  a  new  trial  must 
be  filed  during  the  term  at  which  the  verdict  or  decision  is 
rendered,  unless  it  should  be  the  last  day  of  such  term,  in  which 
event  such  motion  could  be  filed  on  the  first  day  of  the  next 
term,  and  §1443  Bums  1901,  §1380  R.  S.  1881,  providing  that 
the  judge  can  call  an  adjourned  term  of  court  to  complete  any 
unfinished  business,  which  adjourned  term  shall  be  considered  a 
part  of  the  regular  term,  a  motion  for  a  new  trial  filed  during 
such  adjourned  term  is  in  time,  though  the  decision  was  ren- 
dered prior  to  the  last  day  of  such  regular  term. 

Baltimore,  etc.,  R.  Co.  v.  Ray,  430,  433  (3). 

11.  Recovery  too  Large. — Bills  and  Notes. — Instalments. — A  new 
trial  will  be  granted  where  the  recovery  on  an  instalment  note 
was  for  the  whole  of  the  note,  where  but  a  small  part  was  due. 

Crowe  V.  Beem,  207,  214  (5). 

12.  Fraudulent  Marriage. — Bastardy. — Damages. — As  in  cases 
of  bastardy,  a  motion  for  a  new  trial  does  not  raise  the  question 
of  the  amount  of  damages  assessed  in  a  fraudulent  marriage 
case.  State,  ex  rel.,  v.  Richeson,  373,  379  (10), 

13.  Fraudulent  Marriage. — A  motion  for  a  new  trial  because 
(1)  ''the  decisioji  is  contrary  to  the  evidence  in  this:  that  the 
amount  assessed  is  too  small;"  (2)  ''the  decision  of  the  court 
in  fixing  the  amount  of  damages  is  too  small;"  (3)  "the  court 
abused  its  discretion  in  its  decision  in  this,  to  wit:  in  making 
the  amount  of  recovery  assessed  too  small"  should  be  overruled, 
being  without  the  statute  (§568  Bums  1901,  §559  R.  S.  1881). 

State,  ex  rel.,  v.  Richeson,  373,  378  (8), 

14.  Recovery  too  Small. — Fraudulent  Marriage. — A  motion  for 
a  new  trial  in  a  fraudulent  marriage  prosecution  because  the 
amount  of  recovery  was  too  small,  presents  no  question,  such 
reason  being  applicable  only  in  contract  actions  or  for  injury 
to  property  or  detention  thereof. 

State,  ex  reL,  v.  Richeson,  373,  878  (7). 

15.  Evidence. — Intoxicating  Liquors. — Permitting  Person  in  So- 
loon  During  Prohibited  Hours. — Where  the  saloon-keeper  in- 
trusted his  bartender  with  the  key  to  his  saloon,  and  at  tne  time 
of  such  saloon-keeper's  arrest  he  admitted  that  he  had  told  such 
bartender  to  be  more  careful  and  not  let  the  marshal  see  him 
in  the  saloon,  the  Appellate  Court  will  not  set  aside  a  verdict 
of  guilty,  upheld  by  the  trial  judge,  because  of  the  alleged  in- 
sufficiency of  the  evidence.  Wilson  v.  State,  19  Ind.  App.  389; 
Rosenhaum  v.  State,  24  Ind.  App.  510,  distinguished. 

Botkins  v.  State,  179,  184  (3). 

16.  Cumulative  Evidence. — Interurhan  Railroads. — Where  de- 
fendant, in  an  action  against  an  interurban  railroad  company 
for  negligence  in  starting  its  car  as  plaintiff  was  alighting,  asks 
for  a  new  trial  on  the  ground  of  newly-discovered  evidence,  and 
the  only  new  evidence  which  was  not  cumulative  was  that  plain- 
tiff had  a  child  with  her,  a  new  trial  will  not  be  granted. 

Indianapolis,  etc..  Transit  t7o.  v.  Edwards,  202,  203    (1). 
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17.^  Sales, — Warranty. — Breach. — ^Whether  a  horse  received  in- 
juries before  or  after  a  sale  and  warranty  of  soundness  is  a 
question  of  fact,  and  the  verdict  rendered  upon  conflicting  evi- 
dence and  the  decision  of  the  trial  court  overruling  a  motion  for 
a  new  trial  are  final. 

Warman  &  Co.  v.  Indianapolis,  etc.,  Fuel  Co.,  259,  261  (2). 

NOTICE- 

Defective,  not  ground  for  collateral  attack,  see  Judgment,  4; 
Brooks  V.  Morgan,  672,  678  (6). 

OFFICERS— 

As  to  election  of  school  commissioners,  see  Elections,  1-11;  Renir- 
ster  V.  Sullivan,  385. 

As  to  recovery  of  fees  unlawfully  paid  over  to  county,  see  Stat- 
utes, 13;  Board,  etc.,  v.  Crone,  283,  289  (3). 

1.  Public. — Performance  of  Duty. — Presumption. — Public  officers 
are  presumed  to  do  their  duties. 

People's  Gas,  etc.,  Co.  v.  Harrell,  588,  593  (2). 

2.  Public. — Sheriffs'  Fees. — Court  Attendance. — The  allowances 
made  to  a  sheriff  for  attendance  at  court  are  not  fees  such  as 
are  required  to  be  turned  over  to  the  county,  but  belong  to  such 
sheriff.  Board,  etc.,  v.  Crone,  283,  288  (2). 

OHi  AND  GAS- 

See  Landlord  and  Tenant. 

Leases  for,  see  Contracts,  20;  Logansport,  etc..  Gas  Co.  v.  Null, 
503. 

OVEBBTTLED  CASES— 

Distinguished: 

Haskell  v.  Gallagher,  20  Ind.  App.  224,  see  Cincinnati,  etc..  Rail- 
road V.  Shera,  315,  316    (1). 

Hatton  V.  Jones,  78  Ind.  466,  see  Indiana  Trust  Co,  v.  Byram^  6, 
12   (7). 

Naglebaugh  v.  Harder  &  Hofer,  etc.,  Co.,  21  Ind.  App.  551,  see 
Pere  Marquette  R.  Co.  v.  Baertz,  408,  420  (7). 

Rosenbaum  v.  State,  24  Ind.  App.  510,  and  Wilson  v.  State,  19 
Ind.  App.  389,  see  Botkins  v.  State,  179,  184   (3). 

Followed: 

Goldberg  v.  Harlan,  33  Ind.  App.  465,  see  Capital  Nat.  Bank  v. 
Wilkerson,  467,  469   (1). 

Smith  V.  Borders,  160  Ind.  233,  see  Warman  &  Co.  v.  Indianapolis^ 
etc..  Fuel  Co.,  259,  260  (1). 

Questioned  : 

Myers  v.  State,  1  Ind.  251,  see  State  v.  New,  521,  523  (3). 

Southern  Ind.  R.  Co.  v.  Harrell,  161  Ind.  689,  and  Noonan  v.  Bell, 
159  Ind.  329,  see  Perry,  etc.,  Stone  Co.  v.  Speer,  81  (1). 
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PABTIES- 

Failure  to  include  all  in  vacation  appeal,  fatal,  see  Appeal  and 
Error,  57;  Kemp  v.  Prather,  382. 

Injunction. — Board  of  Commissioners, — Contractor. — In  an  action 
by  taxpayers  against  the  board  of  commissioners  to  restrain 
them  from  paying  any  further  sums  of  money  to'  a  gravel  road 
contractor,  such  contractor  is  a  proper  party  defendant. 

Sheets  v.  Hays,  106,  110  (1). 

PABTinON- 

Appeal  lies  from  judgment  ordering  sale  and  settling  rights  of 
parties,  see  Appeal  and  Error,  44;  Bamett  v.  Thomas,  441, 
443  (1). 

1.  Rents  and  Profits. — Consideration  of. — ^Where  one  cotenant 
has  received  the  rents  and  profits  from  the  common  property, 
he  may  be  compelled  in  a  suit  for  partition  to  account  for  same. 

Bamett  v.  Thomas,  441,  446  (3). 

2.  Advancements. — Where  the  cotenants  are  heirs  of  a  common 
ancestor  and  some  have  received  advancements  and  some  are 
indebted  to  the  estate,  such  advancements  and  debts  can  be 
taken  into  account  in  a  suit  for  partition,  and  distribution  of 
the  assets  of  the  common  estate  should  be  made  according  to 
the  amounts  equitably  due  such  cotenants. 

Bamett  v.  Thomxis,  441,  447  (4). 

8.  Purchaser  of  Heir's  Share. — Rights. — The  purchaser  of  the 
interest  of  an  heir  at  a  judicial  sale  takes  tne  same  interest 
which  legally  and  equitably  belongs  to  such  heir. 

Bamett  v.  Thomas,  441,  449  (6). 

4.  Personal  Property. — Consideration  of. — ^Where  defendant  is  a 
purchaser  of  an  heir's  interest  in  real  estate,  and  the  decedent 
left  personal  estate  which  was  converted  by  the  other  heirs, 
plaintiff  has  the  right  to  have  an  accounting  thereof  in  a  suit 
for  partition  of  such  real  estate. 

Bamett  v.  Thomas,  441,  449  (7). 


1.  Accounting. — Dissolution. — In  an  accounting  between  equal 
partners  on  dissolution  of  the  partnership  the  rule  is  to  collect 
the  accounts  due  the  firm,  pay  the  debts,  compel  each  partner 
to  contribute  an  equal  amount,  charge  each  with  his  withdraw- 
als and  divide  the  assets  equally. 

Corbin  v.  Henry,  184,  187  (1). 

2.  Sale  of  Partner's  Interest  in  Tangible  Property. — Settlement. 
— The  fact  that  a  partner  sells  his  interest,  free  from  any  en- 
cumbrance or  indebtedness,  in  the  tangible  property  of  the  part- 
nership, retaining  his  interest  in  the  amounts  owing  such  part- 
nership, his  copartner  consenting  thereto,  does  not  prevent  the 
continuance  of  the  old  partnersnip  relations  and  responsibili- 
ties in  settling  up  the  affairs  of  such  old  firm,  though  the  out- 
going partner  retained  no  lien  upon  any  of  the  property  going 
into  the  new  partnership.  Corbin  v.  Henry,  184,  187  (2). 

PAYMENT— 

As  to  apportionment  of,  where  two  debts  are  owing  and  creditor 
does  not  specify,  see  Confusion  of  Goods;  Indiana  Trust  Co.  v. 
International^  etc.,  Assn.,  685,  693  (7). 
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PENALTIES- 

See  Damages,  7-13;  Merica  v.  Burget,  463. 

POSSESSIOK- 

See  Trespass. 

PLEADIKG- 

See  Appeal  and  Error. 

Suit  to  set  aside  g^uardian's  final  settlement  may  be  joined  with 
action  on  such  guardian's  bond,  see  Guardian  and  Ward,  4; 
States  ex  rel.,  v.  Petersen,  269,  274  (6). 

Sustaining  demurrer  to  paragraph  of  answer  whose  facts  are 
provable  under  another,  harmless  error,  see  Appeal  and  Error, 
18;  McFarland  v.  Stansifer,  486,  488  (1). 

Failure  of  court  to  carry  back  demurrer  to  answer  and  sustain 
to  complaint,  how  assigned,  see  Appeal  and  Error,  8;  Minnich 
V.  Sluing,  119,  121  (2). 

1.  Complaint, — Injury. — A  complaint  which  fails  to  show  any 
injury  to  the  plaintiff  and  which  fails  to  name  or  refer  to  some 
of  the  defendants  is  bad. 

Corbin  Oil  Co,  v.  Searles,  215,  217  (1). 

2.  Complaint. — Theory, — Several  Causes  in  One  Paragraph. — 
Misjoinder. — While  a  single  paragraph  of  complaint  must  have 
but  one  theory,  it  may  have  many  distinct  causes  of  action,  and 
if  so,  the  remedy  is  a  demurrer  for  misjoinder  or  a  motion  to 
parag^raph,  and  not  a  demurrer  for  want  of  facts. 

State,  ex  rel.,  v.  Petersen,  269,  272  (2). 

3.  Allegations. — Specific. — General. — The  sufficiency  of  a  plead- 
ing will  be  tested  by  the  specific  facts  alleged  rather  than  by 
general  averments. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  129  (3). 

4.  Complaint. — Allegations. — A  complaint  must  make  direct  alle- 
gations of  fact,  and  from  the  facts  there  must  necessarily  arise 
a  cause  of  action  upon  some  definite  theory,  which  allegations 
upon  traverse  will  present  an  issuable  fact  to  be  tried. 

Corbin  Oil  Co.  v.  Searles,  215,  218  (3). 

5.  Complaint. — Uncertainty. — Construction. — Motion  to  Make 
Specific. — Where  the  facts  pleaded  are  sufficient  to  constitute 
a  cause  of  action,  a  complamt  will  not  be  held  bad  because  of 
difficulty  in  determining  the  theory  of  the  pleader,  the  remedy 
being  a  motion  to  make  more  specific. 

State,  ex'  rel.,  v.  Petersen,  269,  271    (1). 

6.  Answer. — Demurrer. — Evidence. — When  Considered. — Appeal 
and  Error. — The  Appellate  Court  will  not  consider  the  evidence 
in  determining  the  sufficiency  of  a  paragraph  of  answer,  except 
to  see  whether  the  evidence  admissible  under  such  paragraph 
is  admissible  under  some  other  paragT'aph. 

McAfee  v.  Bending,^e2S,  635   (9). 

7.  Answer, — Demurrer  to,  Tests  Complaint. — Exception. — A  de- 
murrer for  want  of  facts  to  an  answer  tests  the  sufficiency  of 
the  complaint,  and  an  exception  to  such  ruling  saves  the  ques- 
tion. McAfee  v.  Bending,  628,  630  (2). 

8.  Complaint, — Initial  Attack  on  Appeal. — A  complaint  is  suf- 
ficient when  attacked  for  the  first  time  on  appeal  if  it  states 
facts  sufficient  to  bar  another  action  for  the  same  cause. 

Brotherhood  of  Painters,  etc.,  v.  Moore,  580,  584  (2). 
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9.  Complaint. — Sufficiency  When  Attacked  First  Time  on  Ap- 
peal.— A  complaint  will  be  held  sufficient,  when  questioned  for 
the  first  time  on  appeal,  if  it  states  facts  sufficient  to  bar 
another  action  for  the  same  cause,  unless  it  states  facts  which 
destroy  plaintiff's  cause  of  action. 

Toum  of  Knightetovm  v.  Homer y  139,  142   (1). 

10.  Answer. — Striking  Out  Paragraph  When  Facta  Provable 
under  Another. — The  erroneous  striking  out  of  a  paragraph 
of  answer  whose  facts  are  provable  under  another  paragraph 
is  not  reversible  error.  Schnull  v.  Cuddy,  262,  263   (1). 

11.  Motion  in  Arrest, — Motion  for  New  Trial. — A  motion  in 
arrest  of  judgment  cuts  off  the  right  to  a  motion  for  a  new  trial 
except  for  after-discovered  causes. 

New  Hampshire  Fire  Ins.  Co.  v.  Wall,  238,  243  (2). 

12.  Insufficient  Answer. — Defective  Demurrer. — It  is  harmless 
error  to  sustain  a  defective  demurrer  to  an  insufficient  answer. 

Board,  etc.,  v.  Crone,  283,  290   (5). 

13.  Demurrer  to  Answer. — Form. — A  demurrer  to  a  paragT'aph 
of  answer  for  the  reason  that  such  paragraph  does  not  state 
facts  sufficient  to  constitute  a  "g^-ound  of  defense"  is  sufficient. 

Durhin  v.  Northwestern  Scraper  Co.,  123,  133    (8). 

14.  Demurrer. — Joint. — A  demurrer,  in  form:  "Defendant  de- 
murs to  the  plaintiff's  complaint,  and  to  each  paragT'aph  there- 
of, and  for  cause  of  demurrer  says  said  complaint  does  not,  "nor 
does  either  paragraph  thereof,  state  facts  sufficient  to  consti- 
tute a  cause  of  action,"  is  joint. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  70  (4). 

15.  Complaint. — Assumpsit. — Money  Had  and  Received. — A  com- 
plaint showing  that  defendant  appropriated  $300  of  plaintiff's 
money  delivered  to  defendant  to  be  given  to  plaintiff's  wife,  and 
that  he  also  appropriated  the  proceeds  of  a  $1,300  draft  de- 
livered to  him  by  plaintiff  for  indorsement  only,  such  draft  be- 
ing the  property  of  plaintiff,  is  good. 

Gmffin  v.  Miller,  405,  406  (1). 

16.  Complaint. — Bankruptcy. — Demand. — In  an  action  by  a  trus- 
tee in  bankruptcy  for  the  recovery  of  an  unlawful  preference 
it  is  not  necessary  to  allege  a  demand.  Goldberg  v.  Harlan,  33 
Ind.  App.  465,  followed. 

Capital  Nat,  Bank.  v.  Wilkerson,  467,  469   (1). 

17.  Complaint. — Bills  and  Notes. — A  complaint  upon  a  note 
dated  December  25,  1900,  for  $800,  payable  in  monthly  instal- 
ments of  $10  each,  ninety  days'  g^^ace  being  given  on  all  pay- 
ments, and  which  note  shows  that  $160  only  had  been  paid  to 
the  time  of  filing  the  action,  June  10,  1903,  is  sufficient. 

Crowe  V.  Beem,  207,  213   (3). 

18.  Bills  and  Notes. — Forbearance. — Breach. — An  answer,  in  an 
action  on  a  note,  showing  that  the  payee  had,  for  a  valuable 
consideration,  contracted  to  forbear  suit  upon  such  note,  but 
no  definite  time  is  stated  for  such  forbearance,  is  bad. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  138    (14). 

19.  Complaint. — Corporations. — Officers. — Bonds. — A  complaint 
upon  the  bond  of  the  former  treasurer  of  a  corporation,  which 
sets  out  a  copy  of  such  bond  and  shows  that  plaintiff  has  been 
duly  elected  treasurer  and  has  made  a  proper  demand  for  the 
money  held  and  owing  by  such  former  treasurer,  states  a  cause 
of  action.        Renn  v.  United  States  Cement  Co.,  149,  150  (1). 
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20.  Complaint. — Countie'^, — Officera, — Money  Overpaid, — Recov- 
ery,— A  complaint  showing  ttiat  a  sheriff  paid  over  to  the  county 
treasurer  his  per  diem  allowances  for  attendance  at  court 
through  his  '^mistake  and  inadvertence"  and  that  he  had  filed 
his  claim  for  the  return  of  same,  which  had  been  refused, 
states  a  cause  of  action,  by  virtue  of  the  statute  (§7913  Bums 
1901,  §5811  R.  S.  1881).      Board,  etc,  v.  Crone,  283,  289  (4). 

21.  Complaint, — Tovmskips, — Authorization  of  Loan  by  Advis- 
ory Board, — A  complaint  showing  that  the  township  trustee 
was  "authorized"  by  the  advisory  board  to  borrow  the  money 
involved  in  the  action,  is  sufficient,  such  allegation  being  of  fact 
and  not  a  conclusion. 

Lincoln  School  Tp,  v.  Union  Trust  Co,,  113,  115  (2). 

22.  Trustees. — Authority  to  Sue, — An  allegation  by  a  trustee 
"that  he  brings  this  action  by  order  of  said  [Ohio  supreme] 
court"  sufficiently  shows  authority  to  sue,  at  least  when  the 
objection  is  first  made  after  verdict. 

Minnich  \, 'Swing,  119,  121   (3). 

23.  Answer, — Construction, — Elections, — Petitions  for  Nominor 
tions, — When  nominating  petitions  for  school  commissioner 
fail  to  state  what  terms  such  nominees  stand  for,  and  an  answer 
shows  that  such  nominees  themselves  decided  for  what  terms 
they^  would  stand,  but  such  answer  failed  to  show  that  such 
decision  was  made  before  for^  days  prior  to  the  election,  such 
answer  is  bad,  being  construed  most  strongly  against  the 
pleader.  Remster  v.  Sullivan,  385,  399  (9). 

24.  Complaint, — Guardian  and  Ward, — Final  Settlement. — Set- 
ting Aside. — A  complaint  showing  that  a  g^uardian,  having  over- 
paid his  ward's  mother  $200,  filed  and  received  an  allowance  of 
same  from  the  ward,  and  that  he  has  never  accounted  to  such 
ward  for  such  sum,  states  a  cause  of  action  against  such  g^uar- 
dian  and  also  on  his  bond. 

State,  ex  rel,,  v.  Petersen,  269,  275  (8). 

25.  Complaint, — Contracts, — Parol. — Evidence. — Where  a  plead- 
ing fails  to  allege  that  a  contract  therein  mentioned  was  in 
writing,  it  will  be  presumed  that  it  was  oral;  and  a  written 
contract  is  not  evidence  of  an  oral  one. 

Featherstone,  etc..  Machine  Co,  v.  Criswell,  681,  683   (2). 

26.  Answer, — Contracts, — Fraud, — To  a  complaint  for  damages 
for  defendant's  breach  of  his  written  contract  for  the  sale  of 
real  estate,  an  answer  that  the  plaintiff  broker  fraudulently 
secured  his  uncle  to  pretend  to  buy  said  land,  and  that  defend- 
ant fixed  the  time  and  place  for  completing  the  transaction,  but 
that  plaintiff  did  not  comply,  and  that  at  no  time  did  such 
uncle  desire  to  buy  same  but  fraudulently  claimed  the  descrip- 
tion furnished  was  defective,  and  wholly  failed  to  take  such 
land,  states  a  good  defense.      McAfee  v.  Bending,  628,  632  (6). 

27.  Reply, — Contracts, — Avoidance. — Infants. — Where  defendant 
took  an  alleged  release  of  a  cause  of  action  from  five  persons, 
three  of  whom  were  infants,  such  alleged  release  being  executed 
by  two  only  of  such  persons,  a  reply  showing  such  facts  and 
also  a  tender  to  defendant  of  the  money  so  paid,  is  bad,  no  re- 
scission, ground  of  rescission  or  reason  for  restoring  the  statu 
quo  being  shown.    Roby,  J.,  dissenting. 

Hoeger  v.  Citizens  St,  R,  Co,,  662,  666  (2). 
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28.  Complaint, —  Contracts, —  Cancelaticm*''^  MiBtdke*-^  A  com- 
plaint by  a  contractor  for  the  cancelation  of  a  bid  on  account 
of  a  mistake,  which  alleges  that  such  contractor  had  made  a 
material  and  ruinous  mistake  and  that  by  reason  of  the  inade- 
quate price  fixed  defendant  had  notice  sufficient  to  put  it  on  its 
g^ardy  is  not  sufficient  to  show  that  the  mistake  was  mutual. 

Board,  etc,  v.  Bender,  164,  170   (1). 

29.  Answer, — Contracts, — Mutual  Mistake, — To  a  complaint  to 
prevent  the  threatened  cutting  of  plaintiff's  oak  trees  other 
than  pin  oak  and  white  oak  fifty  inches  and  over  in  circum- 
ference two  feet  above  the  ground,  an  answer  that  defendants 
bought  all  of  plaintiff's  oak  trees  except  such  white  oak  under 
such  size,  but  by  mutual  mistake  of  the  parties  and  the  scriv- 
ener such  contract  did  not  so  state,  is  good. 

Doell  V.  Schrier,  253,  258  (3). 

30.  Complaint, — Contracts, — Sales  of  Real  Estate, — Commis- 
sions,— A  complaint  for  damages  for  the. breach  of  a  written 
contract  to  pay  commissions  for  the  sale  of  real  estate  needs 
no  averment  that  such  damages  are  due  and  unpaid. 

McAfee  v.  Bending,  628,  632   (5). 

31.  Complaint, — Contracts, — Breach, — ^Where  a  contract  is  for 
the  payment  of  money  only  and  its  breach  gives  rise  to  an 
action,  the  complaint  must  aver  the  nonpayment  of  the  money 
or  facts  from  which  nonpayment  may  be  fairly  inferred. 

McAfee  v.  Bending,  628,  631    (4). 

32.  Contracts. —  Forbearance, —  Breach, —  Remedy, —  An  agree- 
ment, upon  a  valuable  consideration,  to  forbear  suit  upon  a  note, 
can  not  be  pleaded  in  bar  of  an  action  brought  within  such  time, 
the  remedy  being  an  action  for  damages  for  such  breach. 

Durbin  v.  Northwestern  Scraper  Co,,  123,  136   (12). 

33.  Reply, —  Contracts, —  Consideration, —  Sustaining  Demurrer 
to  Paragraph  When  Facts  Provable  under  Another, — Where  a 
paragraph  of  answer  declared  upon  a  written  undertaking  by 
plaintiffs  to  save  defendants  harmless  from  any  mechanics' 
liens  which  might  be  filed  against  them,  or  other  damages 
caused  by  a  contractor's  failure  to  discharge  his  contract  for 
the  construction  of  a  house,  and  such  undertaking  and  the  build- 
ing contract  set  out  in  such  answer  showed  the  consideration, 
it  was  harmless  error  to  sustain  a  demurrer  to  a  paragraph  of 
reply  showing  a  want  of  consideration,  a  general  denial  already 
filed  casting  the  burden  of  proving  a  consideration  upon  defend- 
ants. Miller  v.  Taggart,  595,  599   (2). 

34.  Fraud, — Facts, — The  facts  must  be  set  forth  in  a  pleading 
founded  upon  fraud.  McAfee  v.  Bending,  628,  634  (7). 

35.  Answer, — Injunction, — To  a  suit  to  restrain  defendants  fro~n 
cutting  certain  timber  upon  plaintiff's  land,  an  answer  that  de- 
fendant's have  neither  cut  nor  are  they  threatening  to  cut  any 
timber  except  that  which  they  have  purchased  from  plaintiff  is 
good.  Doell  V.  Schrier,  253,  257  (1). 

36.  Answer, — Injunction. — Timber. — Custom, — Presumption, — To 
a  complaint  for  an  injunction  to  prevent  a  threatened  cutting 
of  plaintiff's  "burr  oak"  trees,  an  answer  that  defendants  had 
purchased  plaintiff's  "white  oak"  trees  and  that  by  a  general 
usage  and  custom  "burr  oaks"  were  classed  and  regarded  as 
"white  oaks"  is  sufficient,  the  presumption  being  that  plaintiff 
knew  of  such  alleged  general  usage  and  custom. 

Doell  V.  Schrier,  253,  258  (2). 
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37.  Complaint.  —  Injunction.  —  Drains.  —  EetablishmenL  —  Col- 
lateral Attack, — Notice. — A  complaint  to  enjoin  a  contractor 
from  constructing  a  i)ublic  drain  according  to  the  Judgment  of 
the  board  of  commissioners  because  plaintiff  "had  no  notice  of 
the  filing  of  the  petition  for  the  construction  of  the  drain  or  of 
any  of  the  proceedings  in  the  matter  until  within  a  week  before 
the  filing  of  his  complaint,"  is  bad,  since  such  complaint  must 
negative  the  giving  of  the  notice  or  notices  prescribed  by  the 
drainage  statutes,  whether  plaintiff  actually  had  notice  being 
immaterial.  Brooks  v.  Morgan,  672,  679  (8). 

38.  Com  -^la  in  t. — Injunction. — Elections. — Nominations. — Ballots. 
— A  complaint  for  an  injunction  showing  that  defendant  city 
board  of  election  commissioners  is  threatening  to  j)rint  upon  the 
official  ballots  the  names  of  all  of  the  candidates  for  scliool  com- 
missioner without  designating  for  what  terms  such  candidates 
are  running  is  good,  since  it  shows  a  violation  of  the  require- 
ments of  §3656  Bums  1905,  Acts  1903,  p.  5,  §1. 

Remster  v.  Sullivan,  385,  397  (6). 

39.  Complaint. — Injunction. — Taxation. — Board  of  Review. — In- 
crease of  Assessment. — Notice. — A  complaint  by  a  property 
owner  against  the  county  treasurer  for  an  injunction  against 
the  collection  of  the  taxes  occasioned  by  an  alleged  void  increase 
in  its  assessment  by  the  county  board  of  review,  for  a  failure 
of  such  board  to  give  notice  thereof,  must  negative  notice  to 
the  plaintiff  by  the  county  auditor  in  the  general  notice  pub- 
lishcKd  for  the  meeting  of  such  board  and  also  the  optional  notice 
to  be  served  directly  upon  the  property  owner  after  the  meet- 
ing of  such  board  as  prescribed  by  §8532  Bums  1901,  Acts  1895, 
p.  74,  §2.  People's  Gas  etc.,  Co.  v.  HarreU,  588,  592  (1). 

40.  Complaint. — Insurance. — Mutual  Benefit. — A  complaint  al- 
leging that  plaintiff  was  a  beneficial  member  of  defendant 
mutual  benefit  brotherhood;  that  he  complied  with  all  the  re- 
quirements of  such  brotherhood;  that  its  constitution  provided 
for  certain  benefits  to  be  paid  to  its  members  in  case  of  acci- 
dental injury  and  that  he  sustained  such  an  injury,  is  good. 

Brotherhood  of  Painters,  etc.,  v.  Moore,  580,  582  (1). 

41.  Complaint. — Liens. — Attorneys. — Defense. — A  complaint  by 
a  client  against  his  attorney  for  the  whole  of  the  fund  received 
for  him  by  such  attorney  is  not  bad  for  failure  to  show  that 
such  attorney  had  been  paid  for  services  rendered,  such  matters 
constituting  proper  matter  of  defense. 

Whinery  v.  Brovm,  276,  278  (2). 

42.  Complaint. — Motion  to  Make  Specific. — Master  and  Servant. — 
Failure  to  Warn. — A  complaint  showing  that  the  master  order- 
ed an  inexperienced  servant  to  do  certain  work  known  by  the 
master  to  be  dangerous;  that  such  master  failed  to  warn  such 
servant  of  such  dangers;  that  such  master  knew  such  servant 
did  not  appreciate  the  dangers  thereof  and  that  the  master  as- 
sured the  servant  there  was  no  danger,  states  a  cause  of  action 
and  is  sufficiently  specific. 

Fletcher  Bros.  Co.  v.  Hyde,  96,  104   (4). 

43.  Complaint. — Master  and  Servant. — Assumption  of  Risk. — 
Specific  Allegations  Coyitrolling  General. — Where  a  complaint 
for  damages  on  account  of  injuries  by  the  falling  of  telephone 
poles  shows  that  the  master  ordered  the  servant,  in  unload- 
ing a  car  of  telephone  poles,  to  cut  the  stay  wire  of  a  stand- 
ard which  held  the  poles  on  the  car,  such  servant  loiowing  tJie 
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purpose  thereof,  and  there  was  nothing  to  prevent  his  seeing 
the  dangers  connected  therewith,  and  he  was  twenty  years 
old  and  of  average  intelligence,  such  complaint  is  bad,  though 
it  contains  a  general  allegation  that  plaintiff  did  not  know  of 
such  dangers,  that  he  was  inexperienced  and  that  such  facts 
were  known  to  defendant. 

Shaver  v.  Home  Tel.  Co,,  233,  237  (4). 

44.  Complaint, — Quieting  Title, — Ovmership, — A»  complaint  to 
quiet  title  must  show  that  the  plaintiff  is  the  owner  of  the 
premises.  Corhin  Oil  Co,  v.  Sear  lee,  215,  218   (2). 

45.  Complaint, — Quieting  Title, — Certainty, — A  complaint  to 
quiet  title  to  fifty  acres  out  of  a  one-hundred-acre  tract,  leav- 
ing five  ten-acre  tracts  upon  each  of  which  was  an  oil-well,  is 
insufficient  where  the  original  grant  did  not  specify  any  method 
of  ascertaining  the  boundaries  of  such  ten-acre  tracts. 

Monaghan  v.  Mount ,  188,  195,   (3). 

46.  Complaint, — Railroads, — Setting  Fires, — A  complaint,  alleg- 
ing that  defendant  railroad  company  negligently  permitted 
combustibles  to  accumulate  and  remain  on  its  right  of  way  and 
negligently  permitted  the  fire  to  escape  therefrom  to  plaintiff's 
farm,  causing  damage,  is  sufficient. 

Pittsburgh,  etc,  R,  Co.  v.  Wise,  59,  64  (4). 

47.  Complaint, — Railroads, — Setting  Fires, — A  paragraph  of 
complaint,  alleging  that  defendant  railroad  company  negligent- 
ly operated  its  locomotive  with  a  spark-arrester  containing 
meshes  so  wide  as  to  permit  large  coals  to  escape  therefrom 
and  by  reason  thereof  plaintiff  was  damaged,  is  sufficient. 

Pittsburgh,  etc,  R.  Co,  v.  Wise,  59,  64  (5). 

48.  Complaint.  —  Railroads.  —  Wilful  Injuries,  —  A  complaint 
showing  that  plaintiff,  while  riding  home  on  a  railroad  veloci- 
pede furnished  by  the  defendant  railroad  company,  was  "care- 
lessly and  negligently  run  down"  by  a  switch  engine;  that  no 
notice  of  the  approaclv  of  such  engine  was  given  until  it  was 
within  seventy-five  feet  of  plaintiff;  that  the  persons  in  charge 
of  such  engine  had  a  clear  view  of  him  for  a  half-mile,  and 
after  seeing  him  had  time  to  stop  the  engine  before  the  col- 
lision; that  such  employes  "wantonly  and  wilfully"  caused  such 
accident,  and  failed  to  exercise  ordinary  care  and  caution,  fails 
to  state  a  cause  of  action  for  a  wilful  injury. 

Wabash  R,  Co,  v.  Erb,  650,  654  (1). 

49.  Complaint. — Railroads. — Highways. — Egress  and  Ingress. — 
Damages. — A  complaint,  which  alleged  in  one  paragraph  that 
the  defendant  railroad  company  appropriated  plaintiff's  right 
of  way  which  was  appurtenant  to  her  land  and  had  been  used 
by  her  for  over  thirty  years ;  and  which  alleged  in  another  para- 
graph that  such  defendant  had  appropriate  a  public  hignway 
contiguous  to  plaintiff's  land  and  thus  destroyed  her  means  of 
egress  and  ing^^ess,  states  a  cause  of  action. 

Cincinnati,  etc.  Railroad  v.  Miller,  26,  28  (2). 

50.  Complaint. — Sales. — Executory  Contracts  of. — Breach, — A 
complaint  alleging  that  plaintiff  delivered  goods  to  defendants 
upon  their  written  order  for  same,  the  title  thereto  to  remain 
in  plaintiff  until  paid  for;  that  defendants  refused  to  receive 
same  and  refused  to  pay  the  stipulated  price  therefor,  and 
demanding  the  contract  price,  is  good. 

Kilmer  v.  Money  weight  Scale  Co,,  568,  572  (5). 
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51.  Answer,  —  Sales, —  Warranty. —  BreoA^h. —  How  Alleged, — 
Where  the  warranty  of  an  article  sold  is  general,  a  breach  of 
such  warranty  may  be  shown  by  a  general  negation  thereof. 
Smith  V.  Borders,  160  Ind.  233,  followed. 

Warman  &  Co,,  v.  Indianapolis,  etc,,  Fuel  Co,,  259,  260  (1). 

52.  Tort, — Negativing  Validity  of  Contract. — A  shipper,  bring- 
ing, an  action  in  tort  on  the  common-law  liability  of  defendant 
carrier,  must,  if  he  has  executed  a  contract  limiting  such  car- 
rier's liability,  aver  facts  negativing  the  validity  of  such  con- 
tract. Chicago,  etc,  R,  Co.  v.  Hare,  422,  424  (4). 

PB.EFEBENCES- 

In  insolvency,  see  Bankruptcy,  2-8 ;  Capital  Nat,  Bank  v.  WUker- 
son,  467,  550. 

PB.ESUMPnONS— 

That  a  person  killed  on  crossing  did  stop,  look  and  listen,  see 
Railroads,  2;  Pittsburgh,  etc.,  R.  Co,  v.  Reed,  67,  72  (7). 

That  jury  considered  impeaching  testimony  for  no  other  purpose, 
when  so  instructed,  see  Evidence,  17;  Indianapolis,  etc.,  R.  Co. 
yr.  Hubbard,  160,  164  (3). 

That  contract  is  oral  where  not  alleged  to  be  in  writing,  see  Plead- 
ing, 25;  Featherstone,  etc.,  Machine  Co.  v.  Criswell,  681,  683 
(2). 

PRINCIPAL  AND  AGENT- 

Payment  to  agent  is,  to  principal,  see  Corporations,  6;  Indiana 
Trust  Co.  V.  International,  etc.,  Assn.,  685,  690   (2). 

As  to  release  of  surety,  see  Bills  and  Notes,  6-8;  Durhin  v. 
Northwestern  Scraper  Co.,  123. 

As  to  contracts  for  commission  for  sales  of  real  estate,  see  Con- 
tracts, 30-32;  Isphording  v.  Wolfe,  250. 

1.  Accounting. — Value  of  Goods. — Evidence. — ^In  a  suit  by  the 
principal  against  its  agent  for  an  accounting  for  goods  sold  and 
collected  for,  evidence  of  the  value  of  such  good  is  not  material. 

Green  y.Macy,  560,  563  (1). 

2.  Conversion. — Value  of  Goods. — Evidence. — In  an  action  by  the 
principal  against  its  agent  for  the  conversion  of  such  princi- 
pal's goods,  evidence  of  the  value  of  such  goods  is  material. 

Green  v.  Macy,  560,  564  (2) . 

3.  Accounting. — Value  of  Goods  Before  Shipment, — Amount  of 
Sales. — Inferences. — Evidence  of  the  value  of  goods  before  ship-* 
ment,  where  the  agent  was  not  required  to  sell  at  any  fixed 
price,  furnishes  no  basis  of  inference  that  such  agent  sold  such 
goods  for  any  fixed  sum,  especially  where  such  agent  paid  all 
shipping  expenses.  Green  v.  Macy,  560,  565   (4). 

4.  Accounting. — Amount  of  Goods. — Market  Value. — Inferences. 
— Where  the  principal  sues  its  agent  for  an  accounting  for 
money  collected  on  sales,  but  it  fails  to  prove  the  amount  of 
goods  sold  or  their  market  value  when  sold,  no  basis  for  an 
inference  as  to  the  amount  due  is  shown. 

Green  v.  Macy,  560,  565  (5). 

5.  Accounting. — Damages. — Evidence. — ^In  a  suit  by  the  princi- 
pal against  its  agent  for  an  accounting  and  damages,  it  is  in- 
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cumbent  upon  the  plaintiff  to  prove  the  amount  of  damages  with 
reasonable  certamty,  or  facts  from  which  such  amount  can 
reasonably  be  inferred.  Green  v.  Macy,  560,  566  (6) . 

6.  Bills  and  Notes.— Delivery  to  Agent.^Validity.^A  promis- 
sory note,  delivered  to  the  agent,  is  enforceable  by  the  princi- 
pal, though  such  principal  never  had  physical  possession  thereof 
and  did  not  in  fact  know  of  its  existence. 

Indiana  Trust  Co.  v.  Byram,  6,  11  (3). 

7.  Personal  Interest  of  Agent  Antagonistic. — An  agent  can  not 
deal  with  himself  so  as  to  bind  his  principal  without  such  prin- 
cipal's  ratification  after  full  knowledge. 

Indiana  Trust  Co.  v.  Byram,  6,  11   (4). 

8.  Personal  Interest  of  Agent  Antagonistic. ^Profits. — Where  an 
agent  secures  profits  to  himself  in  the  affairs  of  his  agency, 
such  profits,  whether  the  result  of  the  performance  or  the  vio- 
lation of  his  duty,  inure  to  his  principal. 

Indiana  Trust  Co.  v.  Byram,  6,  11  (5). 

9.  Contracts  Between  an  Agent,  as  Stick,  and  Himself. — Valid- 
ity.— A  note,  executed  by  an  agent,  personally,  to  his  principal 
in  reference  to  an  account  between  themselves,  is  voidable  at 
the  option  of  the  principal. 

Indiana  Trust  Co.  v.  Byram,  6,  11  (6) . 

10.  Local  Lodge. — Collections. — The  local  lodge  officers  are  the 
agents  of  the  general  lodge  to  do  what  the  constitution  of  the 
general  lodge  requires  them  to  do;  and  their  knowledge  that 
plaintiff  was  engaged  in  a  more  hazardous  employment  is  at- 
tributable to  the  general  lodge. 

Brotherhood  of  Painters,  etc.,  v.  Moore,  580,  586  (5). 

11.  Broker's  Duty  to  Inform  Principal.  —  Compensation.  —  A 
broker  forfeits  his  right  to  compensation  from  his  principal  by 
concealing  any  fact  advantageous  to  his  principal,  wnether 
such  concealment  results  in  loss  or  not. 

McAfee  v.  Bending,  628,  634  (8). 

PBINGIPAIi  AND  SUBETY- 

1.  Alteration  of  Contract. — Notice  of  Default. — A  surety  is  re- 
leased by  an  unauthorized  material  alteration  in  his  contract, 
but  he  is  bound  to  take  notice  of  the  default  of  his  principal, 
and  is  bound  to  know  that  there  might  be  delays  in  the  enforce- 
ment of  such  obligation  by  law. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  133  (9). 

2.  Alteration  of  Contract. — Release. — An  agreement  between 
the  corporation  maker  and  the  payees  of  a  note  not  to  enforce 
payment  until  after  the  appointment  of  a  receiver  for  such 
corporation  does  not  release  a  surety  on  such  note  where  there 
is  no  showing  when  a  receiver  was  appointed. 

Duroin  v.  Northwestern  Scraper  Co.,  123,  135   (11). 

PBOMISSOBT  NOTES- 

See  Bills  and  Notes. 

PXTBIilG  POIilCY- 

Contract  releasing  liability  for  tort  in  lieu  of  benefits  received 
in  relief  department,  not  void,  see  Contracts,  28,  29;  BaXtimxyre, 
etc.,R.  Co.  V.  Ray,  430,  437  (6),  438   (7). 
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Right  of  appeal  revives  in  favor  of  real  representatives  and  not 
personal,  see  App£al  and  Error,  51;  Cooper  v.  Murphy,  300. 

Gas-and-Oil  Grants. — A  suit  will  lie  to  quiet  title,  as  against  a 
grant  of  the  oil  and  gas  under  real  estate,  either  where  the 
original  contract  was  insufficient  or  because  of  the  termination 
of  the  rights  created  by  such  g^-ant. 

Monaghan  v.  Mount,  188,  195,  (2). 

BAILBOADS- 

See  Carriers;  Contracts,  21-29;  Liens;  Negligence. 

As  to  garnishment  of,  see  Garnishment,  1-4;  Pittsburgh,  etc.,  R. 
Co.  V.  Cox,  291. 

Instructions  as  to  setting  fires,  see  Trial,  17,  18;  Pittsburgh,  etc., 
R.  Co.  V.  Wise,  59,  66  (6),  67  (7). 

Consideration  not  necessary  to  a  valid  license  to  use  track,  see 
License;  Wabash  R.  Co.  v.  Erb,  650,  661  (8). 

Not  negligence  per  se  to  permit  combustibles  on  right  of  way,  see 
Negligence,  3;  Pittsburgh,  etc.,  R.  Co.  v.  Wise,  59,  62   (2). 

"Usual"  or  "ordinary"  way  of  placing  cars  on  track,  not  admissi- 
ble in  evidence,  see  Evidence,  27;  Cleveland,  etc.,  R.  Co.  v. 
Osgood,  34,  43   (10). 

Where  injury  not  shown  in  rendering  a  personal  judgment  in- 
stead of  decreeing  a  lien,  no  reversible  error,  see  Appeal  and 
Error,  52;  Pere  Marquette  R.  Co.  v.  Baertz,  408,  422  (10.) 

1.  Eminent  Domain.  —  Rights  of  Way.  —  Damages.  —  Municipal 
Corporations. — The  appropriation  by  a  railroad  company  of 
plaintiff's  right  of  way  to  her  lands  is  a  special  injury  to  plain- 
tiff for  which  damages  are  recoverable,  and  it  is  no  defense 
thereto  that  a  municipal  corporation  has  g^ven  the  right  so  to 
use  such  way.       Cincinnati,  etc..  Railroad  v.  MUler,  26,  31  (4). 

2.  Highway  Crossings.  —  "Stop-Look-and-Listen'*  Rule.  —  Pre- 
sumptions.— In  the  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  a  person,  killed  by  a  locomotive  at  a  highway 
crossing,  did  "stop,  look  and  listen"  for  the  approaching  train, 
if  ordinary  care  required  same. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  72   (7). 

3.  Liens.  —  Laborers*.  —  Foreclosure.  —  Personal  Judgm^ent.  — 
Where,  before  a  laborer's  lien  is  foreclosed,  the  railroad  upon 
which  such  labor  has  been  performed  begins  operation  as  a 
common  carrier,  such  laborer  is  entitled  to  a  personal  judgment 
against  such  company  instead  of  a  decree  of  foreclosure. 

Pere  Marquette  R.  Co.  v.  Baertz,  408,  421   (9). 

4.  Licensees. — Trespassers. — A  railroad  company  owes  no  duty 
to  a  trespasser  or  a  mere  licensee  to  keep  its  premises  safe. 

Wabash  R.  Co.  v.  Erb,  650,  659  (4) . 

5.  Master  and  Servant. — Employers*  Liability  Act. — Employe 
Riding  Velocipede  on  Track  After  Work. — An  employe  of  a  rail- 
road company  riding  on  a  velocipede  on  the  track  at  the  request 
of  such  company,  after  the  completion  of  his  day's  work  for 
such  company,  merely  for  his  own  accommodation,  is  not  an 
employe  within  the  meaning  of  the  employers'  liability  act 
(§7083  Bums  1901,  Acts  1893,  p.  294,  81)  rendering  the  master 
liable  for  the  negligence  of  other  employes  in  certain  cases. 

Wabash  R.  Co.  v.  Erb,  650,  654  (2) . 
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6.  Master  and  Servant — Negligence  After  Relation  Ceases. — 
Where  a  servant  is  injured  by  the  master  after  his  relation  as 
servant  has  ceased  and  the  circumstances  are  such  that  a 
stranger  could  recover,  such  servant  may  recover. 

Wabash  R.  Co.  v.  Erb,  650,  659  (3). 

7.  Servant  Riding  on  Velocipede. — Invitation. — Licensees. — Negli- 
gence.— A  servant  of  a  railroad  company  riding  home  on  a 
velocipede  furnished  by  such  company  for  such  purpose  is  not 
a  trespasser  nor  a  mere  licensee,  and  such  company  owes  him 
the  duty  not  to  injure  him  through  negligence. 

Wabash  R.  Co.  v.  Erb,  650,  660  (5). 

8.  Servant  Riding  Velocipede  on  Track. — Duty. — It  is  the  duty  of 
a  railroad  company  to  use  ordinary  care  to  avoid  injuring  an 
employe  riding  home,  after  his  day's  labor,  at  such  company's 
request,  on  a  railroad  velocipede. 

Wabash  R.  Co.  v.  Erb,  650,  661  (7) . 

9.  Sales  of. — A  railroad  can  not  be  sold  in  parts,  but  must  be 
sold  as  an  entirety. 

Pere  Marquette  R.  Co.  v.  Baertz,  408,  420  (8). 

B.EGEIVEBS— 

Have  same  right  of  defense  as  to  relief  department,  company  has, 
see  Contracts,  27;  Baltimore,  etc.,  R.  Co.,  v.  Ray,  430,  434  (4). 

1.  Appointment. — Discretion  of  Court. — The  appointment  of  a 
receiver  lies  in  the  sound  discretion  of  the  couii;  in  view  of  all 
the  circumstances  and  is  not  the  subject  of  contract  between 
the  debtor  and  creditors. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  131  (6). 

2.  Title. — Duties  in  Payment  of  Debts. — The  appointment  of  a 
receiver  does  not  divest  the  insolvent's  title,  and  the  claims 
against  the  property  both  legal  and  equitable  remain  as  prior 
to  such  appointment,  the  court,  and  not  the  receiver,  directing 
the  payment  of  same  as  justice  requires. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  134  (10). 

!KJfijrJSB>J££lS— 

See  Trial,  35;  St.  Joseph  Mfg.  Co.  v.  Hubbard,  84,  89  (1). 

BEMAINDEBS- 

See  Deeds;  Estates;  Wills. 

BEPIiEVIK- 

Against  trustee  in  bankruptcy,  see  Bankruptcy,  9;  Capital  Nat. 
Bank  v.  WUkerson,  550,  554   (2). 

BESCISSION- 

No  right  to,  in  absence  of  fraud,  see  Contracts,  15;  Hoeger  v. 
Citizens  St.  R.  Co.,  662,  667   (4). 

BES  JUDICATA- 

See  Judgment. 
BOADS- 
See  Highways. 


768  mDEX. 

SALES- 

See  Contracts. 

Of  railroads,  see  Railroads,  9;  Pere  Marquette  R.  Co,  v.  Baertz, 
408,  420  (8). 

Breach  of  contract  of,  see  Damages,  9;  Merica  v.  Burget,  453, 
463  (8). 

Affected  by  notice  of  insolvency  of  debtor,  see  Evidence,  5;  Capital 
Nat.  Baiik  v.  Wilkerson,  550,  556  (6). 

Of  interest  in  personal  property  of  estate  passes  interest  free  from 
lien  of  personal  judgment  against  vendor,  see  Judgment,  7; 
Ritchey  v.  McKay,  539,  542  (1). 

1.  Delivery. — Carriers. — Where  defendants  ordered  from  plain- 
tiff in  writing  a  computing  scale  to  be  shipped  to  them  "f.  o. 
b.,"  addressed  to  them,  and  plaintiff  delivered  such  scale  to  a 
common  carrier,  properly  addressed,  such  delivery  constituted 
a  delivery  to  defendants. 

Kilmer  v.  Moneyiveight  Scale  Co.,  568,  571   (2). 

2.  Executory  Contracts  of. — Breach. — Retention  of  Legal  Title. 
— Effect. — Where  defendants,  in  writing,  ordered  from  plaintiff 
a  computing  scale,  such  plaintiff  to  retain  title  until  paid  for, 
and  such  plaintiff  delivered  such  scale  according  to  contract, 
plaintiff  was  entitled  to  recover  the  full  contract  price,  such  re- 
tention of  title  being  for  plaintiff's  exclusive  benefit,  and  pay- 
ment of  the  price  extinguishing  plaintiff's  claim  of  title. 

Kilmer  v.  Moneyweight  Scale  Co.,  568,  571   (3). 

3.  Contracts. — Consideration. — Where  plaintiff  contracts  to  sell 
defendants  a  computing  scale,  title  to  remain  in  plaintiff  until 
paid  for,  and  defendants  to  have  the  possession  and  use  of  same 
during  time  of  payment,  there  is  a  consideration  for  the  promise 
to  pay  the  agreed  price. 

Kilmer  v.  Moneyweight  Scale  Co.,  568,  572  (4). 

4.  Conditional. — Reserving  Title. — Contracts. — Validity. — A  con- 
ditional sale  of  a  stock  of  goods  by  the  vendor  who  reserves 
title  to  such  stock  and  the  continuing  stock  until  such  stock  is 
paid  for,  as  between  such  vendor  and  the  vendee,  is  neither 
fraudulent  nor  void.  West  v.  Fulling,  617,  619  (1). 

5.  Conditional.  —  Reserving  Title.  —  Rights  of  Vendee.  —  Where 
the  vendor  of  personal  property  sells  same,  not  for  the  pur- 
poses of  consumption  or  resale,  and  reserves  the  title  until  the* 
purchase  price  is  fully  paid,  such  vendee,  prior  to  payment 
therefor,  can  neither  sell  nor  encumber  such  property. 

West  V.  Fulling,  617,  620  (2). 

6.  Conditional. — Power  of  Disposition. — Reserving  Title. — Right 
of  Vendee^s  Creditors. — Bankruptcy. — Preferences. — Where  the 
vendors  sold  a  stock  of  goods,  granting  the  power  to  sell  to  the 
vendee,  and  reserving  title  to  such  sold  stock  and  the  continuing 
stock  until  payment  was  made,  such  reservation  is  fraudulent 
and  void  as  to  such  vendee's  creditors,  and  where  such  vendors 
retake  such  stock  upon  default  in  such  payment,  the  trustee  in 
bankruptcy  can  recover  the  value  thereof  from  such  vendors,  as 
an  unlawful  preference.  West  v.  Fulling,  617,  620  (3). 

SCHOOIiS- 

As  to  election  of  school  commissioners,  see  Elections,  1-11;  Rem- 
ster  V.  Sullivan,  385. 

As  to  acceptance  of  bid  for  construction  of  schoolhouse,  see  CON- 
TRACTS, 11;  Board,  etc.,  v.  Bender,  164,  171  (2). 
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SchoolhotLsea. — Erection. — TraBtee*8  Duty, — It  is  the  duty  of  the 
township  trustee  to  siga  a  contract  with  the  bidder  whose  bid 
is  approved  by  the  advisory  board,  the  necessity  for  such  work 
having  been  decided  upon  prior  thereto. 

Lincoln  School  Tp.  v.  Union  TtusI  Co.,  113,  119   (7). 

SET-OFF  AND  OOUNTEBGLAIM- 

Allowed,  though  not  pleaded,  where  trial  is  had  as  though  it  were 
pleaded,  see  Trial,  45;  Ividiana  Trust  Co.  v.  International,  etc.. 
Asm,,  685,  692  (6). 

SHERIFFS- 

See  Officers. 

SPECIAL  FINDINGS- 

See  Trial,  39-44. 

SPECIFIC  PEBFORMANGE- 

Of  negative  covenants  will  be  decreed,  see  Contracts,  17-19;  Beck' 
V.  Indianapolis,  etc.,  Power  Co.,  600. 

STATT7TE  OF  FBAUDS— 

See  Frauds,  Statute  of. 

STATUTES- 

See  Appeal  and  Error;  Bankruptcy;  Corporations;  Descent 
AND  Distribution;  Elections;  Garnishment;  Health;  In- 
dictment AND  Information;  Intoxicating  Liquors;  Liens; 
Marriage;  New  Trial. 

For  table  of  statutes  cited  and  construed,  see  p.  xxvii. 

Requiring  contracts  for  commission  on  sales  of  real  estate  to  be 
in  writing,  see  Contracts,  30;  Isphording  v.  Wolfe,  250, 
251  (1). 

1.  Death  by  Wrongful  Act — Action. — The  act  of  1899  (Acts 
1899,  p.  405,  §285  Bums  1901)  creates  a  right  of  action  for  the 
death  of  a  person  by  wrongful  act  and  vests  the  right  to  main- 
tain same  m  the  personal  representatives  of  the  decedent,  the 
assets  thereof  inuring  to  the  surviving  husband  or  wife,  the 
decedent's  children  and  the  next  of  kin,  respectively,  according 
to  the  law  for  the  distribution  of  personal  property. 

Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  36  (1). 

2.  Death  by  Wrongful  Act. — Action. — Beneficiary. — The  widow 
or  widower,  children  or  next  of  kin  have  no  right  of  action 
under  the  act  of  1899  (Acts  1899,  p.  405,  §285  Bums  1901)  for 
the  death  of  decedent  by  wrongful  act,  and  they  can  not  com- 
promise nor  control  such  action. 

Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  37  (2) . 

3.  Construction. — Death  by  Wrongful  Act. — Aliens. — The  act  of 
1899  (Acts  1899,  p.  405,  §285  Bums  1901)  does  not  in  terms 
change  the  common-law  rule  relative  to  the  distribution  of  per- 
sonal estate  to  aliens,  and  a  restriction  of  the  benefits  of  such 
act  to  citizens  alone  creates  an  exception  which  the  act  does  not 
contain.  Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  38  (4). 

4.  Death  by  Wrongful  Act. — The  purpose  of  the  act  of  1899  (Acts 
1899,  p.  405,  §285  Bums  1901)  is  to  create  a  right  of  action 
against  any  one  wrongfully  causing  the  death  of  another,  the 
policy  being  to  make  life  more  secure,  and  the  alienage  of  the 
beneficiaries  should  not  defeat  the  purpose  thereof. 

Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  39  (5). 

Vol.  36—49 
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5.  Death  by  Wrongful  Act — Action. — Baaia  of. — The  basis  for 
the  right  of  action  given  by  the  act  of  1899  (Acts  1899,  p.  405, 
§285  Bums  1901),  creating  a  right  of  action  for  death  by 
wrongful  act,  is  the  wrongful  act  of  defendant  resulting  in  such 
death.  Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  39  (6). 

6.  Aliens. — International  Policy. — That  interpretation  of  the  act 
of  1899  (Acts  1899,  p.  405,  §285  Bums  1901),  creating  a  right 
of  action  for  death  by  wron^ul  act,  will  be  given  which  accords 
with  the  international  policy  of  Great  Britain  as  shown  by  the 
construction  placed  upon  Lord  Campbell's  act  (9  &  10  Vict., 
c.  93),  after  which  such  act  of  1899  was  modeled. 

Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  39  (7). 

7.  Death  by  Wrongful  Act. — Aliens. — Action  for  Death. — A  right 
of  action  is  created  by  the  act  of  1899  (Acts  1899,  p.  405,  §285 
Bums  1901)  in  favor  of  an  administrator  for  the  death  of  his 
decedent  by  wrongful  act  of  defendant,  though  the^  beneficiaries 
of  such  action  are  alien  nonresidents,  enlightened  international 
policy  requiring  same. 

Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  41  (8). 

8.  Appeal  and  Error. — Instructions. — Oral. — Exceptions. — ^Where 
oral  instructions  are  given  by  the  court  they  must  be  reduced  to 
writing  and  filed  with  the  clerk  one  full  day  before  the  close  of 
the  term  and  the  exceptions  then  properly  noted  as  provided  by 
the  act  of  1903  (Acts  1903,  p.  338,  §1)  or  no  question  can  be 
presented  thereon  on  appeal.  Strong  v.  Ross,  174,  177  (1). 

9.  Appeal  and  Error. — Instriictions. — Oral. — Exceptions. — ^The 
statute  (Acts  1903,  p.  338,  §1)  contemplates  that  oral  instruc- 
tions shall  be  reduced  to  writing,  then  paragraphed  and  filed 
by  the  court,  at  which  time  they  become  part  of  the  record  and 
then  exceptions  may  be  taken  orally  and  entered  upon  the 
record  or  minutes  of  the  court,  or  in  writing  at  the  close  of  the 
instructions.  Strong  v.  Ross,  174,  178  (2). 

10.  Appeal  and  Error.  —  Costs.  —  State  Docket  Fee.  —  "Losing 
Party." — An  appellant  who  settles  the  cause  appealed  by  re- 
ceiving payment  of  an  agreed  sum  from  appellee  and  who  files 
with  the  clerk  an  order  in  form,  ''The  above  cause  is  dismissed," 
is  the  "losing  party"  under  §1337r  Bums  1901,  Acts  1901,  p. 
565,  §18,  and  is  liable  for  the  pajrment  of  the  state  docket  fee 
of  $10.  Stafford  v.  ConweU,  313. 

11.  Construction. — Where  the  language  of  a  statute  is  plain  and 
definite,  a  literal  interpretation  should  be  adopted;  and  sup- 
posed omissions  can  not  be  supplied. 

Pere  Marquette  R.  Co.  v.  Baertz,  408,  414  (1). 

12.  Corporations. — Articles  of  Incorporation. — Directors. — By- 
Laws.— Section  5051  Bums  1901,  §3851  fi.  S.  1881,  in  part, 
should  be  construed  as  though  it  read:  "The  number  and  names 
of  those  who  shall  manage  the  affairs  of  the  company  during  the 
first  year,"  thus  placing  no  restrictions  upon  the  right  of  stock- 
holders to  fix  by  by-law  for  an  increase  or  decrease  of  such 
number.  Renn  v.  United  States  Cement  Co.,  149,  154  (5). 

13.  Counties. — Officers. — Settlements. — The  statute  (§7913  Bums 
1901,  §5811  R.  S.  1881)  was  designed  (1)  to  protect  the  coun- 
ties by  requiring  officers  to  pay  over  all  the  money  rightfully 
belonging  to  such  counties,  and  (2)  to  protect  officers  on  account 
of  overpayments  to  the  counties. 

Board,  etc.,  v.  Crone,  283,  289  (3). 


IJfDEX.  771 

STATUTES— Oontinned* 

14.  Criminal  Law. — Appeal  from  Jttstiee, — Under  §§1712-1714 
Burns  1901,  §§1643-1645  R.  S.  1881,  the  defendant  in  a  criminal 
case,  in  order  to  perfect  his  appeal  from  a  justice  of  the  peace, 
is  required  to  file  his  separate  undertaking  with  approved  free- 
hold surety  with  the  justice  rendering  judgment  within  ten  days 
after  trial,  a  recognizance  entered  in  open  court  before  the 
justice  being  insufficient.  Cain  v.  State,  51,  54  (3). 

15.  Criminal  Law, — Recognizance  in  Open  Court, — Section  1773 
Bums  1901,  §1704  R.  S.  1881,  providing  that  recognizances  may 
be  taken  in  criminal  cases  in  open  court,  applies  only  to  the 
circuit  or  criminal  courts.  Cain  v.  State,  51,  57  (4). 

16.  Criminal  Law,  —  Appeal  Bonds,  —  Defects,  —  Section  1784 
Burns  1901,  §1715  R.  S.  1881,  curing  informalities  and  defects 
in  recognizances,  undertakings  and  bonds  in  criminal  cases 
refers  only  to  such  as  are  taken  in  the  criminal  or  circuit  courts. 

Cain  V.  State,  51,  58  (8). 

17.  ''Michigan  Road," — Commissioner's  Deed, — Title. — Under  the 
act  of  1832  (Acts  1832,  p.  122),  providing  that  the  commissioner 
of  the  "Michigan  Road"  lands  should  have  power  to  sell  in  half- 
quarter  sections  "all  the  lands  included  in  the  sections  through 
which  the  road  passes  from  Logansport  to  Lake  Michigan. 
*  ♦  *  Provided,  *  *  *  if  he  consider  it  for  the  interest 
of  the  State,  to  sell  the  part  lying  on  one  side  of  the  road  in 
one  parcel,  and  attach  and  sell  with  the  half-quarter  that  which 
lies  on  the  opposite  side  of  said  road  in  the  same  section,  the 
other  part  of  said  half -quarter,  so  that  every  part  of  the  land 
sold  may  lie  on  said  road,"  such  commissioner  had  discretionary 
power  to  sell  the  entire  half-quarter  section  "divided  by  the 
road  running  through  the  same." 

Western  Union  Tel,  Co,  v.  Krueger,  348,  362  (3). 

18.  Liens, — Creation  of, — Statutes  creating  liens  in  favor  of 
laborers  and  other  artisans  are  construed  as  remedial. 

Pere  Marquette  R,  Co,  v.  Basrtz,  408,  414  (2) . 

19.  Railroads, — Contributory  Negligence, — The  act  of  1899  (Acts 
1899,  p.  58,  §359a  Bums  1901)  making  contributory  negligence 
an  affirmative  defense  does  not  diminish  the  care  required  of  a 
traveler  at  a  highway  crossing. 

Pittsburgh,  etc,  R,  Co,  v.  Reed,  67,  72  (8). 

20.  Contributory  Negligence, — Burden  of  Proof, — The  burden  of 
proving  contributory  negligence,  under  §359a  Bums  1901,  Acts 
1899,  p.  58,  is  on  the  defendant  and  so  remains  throughout  the 
case,  the  presumption  being  that  the  injured  person  exercised 
ordinary  care.  Pittsburgh,  etc,  R.  Co,  v.  Reed,  67,  72  (9). 

21.  Railroads, — Liens  for  Materials, — Section  7265  Bums  1901, 
Acts  1889,  p.  257,  §4,  providing  for  a  lien  in  favor  of  anyone 
"who  shall  furnish  any  material  for  use  in  the  construction"  of 
a  railroad,  gives  a  lien  only  for  materials  which  go  into  and 
become  a  part  of  the  railroad.  Haskell  v.  Gallagher,  20  Ind. 
App.  224,  distin^ished. 

Cincinnati,  etc.  Railroad  v.  Shera,  315,  316  (1). 

22.  Township  Advisory  Boards, — Special  Sessions. — Schoolhouses, 
— Township  advisory  boards  have  power  under  §8085f  Bums 
1901,  Acts  1899,  p.  150,  §6,  at  a  special  meeting,  to  aiithorize 
the  township  trustee  to  borrow  money  for  the  erection  of  a 
schoolhouse. 

Lincoln  School  Tp,  v.  Union  Trust  Co,,  113,  117  (5). 
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23.  Township  Advisory  Boards. — Former  Statutes, — Repeal. —  ' 
The  act  of  1899  (Acts  1899,  p.  150,  §8085a  et  seq.  Bums  1901), 

relating  to  township  business,  repeals  the  act  of  1875  (Acts 
1875,  p.  162,  881,  2,  §88081,  8082  Bums  1901,  8S6006,  6007  R.  S. 
1881).         Lincoln  School  Tp.  v.  Union  Trust  Co.,  113,  117  (6). 

24.  "Transient  Merchants." — Objects. — The  object  of  the  statute 
(8§7231a-7231i  Bums  1901,  Acts  1901,  p.  466)  licensing  "tran- 
sient merchants''  is  for  the  benefit  of  local  merchants  in  pro- 
tecting them  from  unfair  competition,  to  protect  the  people  from 
such  transient  merchants'  visitations,  and  to  compel  such  tran- 
sients to  help  support  the  expenses  of  the  State,  and  municipali- 
ties. Simoyan  v.  Rohan,  495,  500  (1). 

25.  Transient  Merchants. — Who  Are. — A  merchant  traveling  ^ 
from  place  to  place  engaged  in  the  sale  of  rugs,  who  fraudu-  « 
lently,  to  evade  the  payment  of  license,  arranges  with  a  resident 

merchant  to  advertise  his  rugs  in  such  manner  as  to  lead  the 
public  to  believe  that  the  sale  is  b^  such  resident  merchant, 
when  in  fact  he  is  receiving  a  commission  only,  is  a  "transient 
merchant"  within  the  meaning  of  the  statute  (§87231a-7231i 
Bums  1901,  Acts  1901,  p.  466). 

Simoyan  v.  Rohan,  495,  501  (2). 

STBEET  RAILBOADS-' 

Not  negligence  per  se  for  passenger  to  ride  on  running-board,  see 
Carriers,  7;  Frank  Bird  Transfer  Co.  v.  Morrow,  305,  309  (4). 

TAXATION- 

Of  transient  merchants,  see  Statutes,  24,  25;  Simoyan  v.  Rohan, 
495. 

1.  Board  of  Review. — Increase  of  Assessment. — Notice. — Injunc- 
tion.— A  property  owner  is  not  entitled  to  an  injunction  to  pre- 
vent the  collection  of  taxes  assessed  against  him  simply  because 
the  county  board  of  review  gave  him  no  notice  before  increasing 
his  assessment;  but  he  must  show  that  his  assessment  was  for 
more  than  the  true  cash  value. 

People's  Gas,  etc.,  Co.  v.  Harrell,  588,  593  (3). 

2.  Transient  Merchants. — Double  Taxes. — Statutes. — ^Where  a 
transient  merchant  has  paid  the  taxes  upon  his  goods  in  one 

county,  he  can  not  be  compelled  to  pay  taxes  again  on  the  same  #* 

stock,  but  where  his  stock  is  replenished,  taxes  are  collectible  on 
such  new  stock  (88441  Bums  1901,  Acts  1897,  p.  99). 

Simoyan  v.  Rohan,  495,  501   (3). 

TENANCY  IN  COMMON— 

1.  Exclusion  of  Co  tenant. —Rents  and  Profits.— Division  of. — A 
cotenant  occupying  lands  held  by  him  and  others  as  tenants  in 
common  is  not  liable  for  rents,  or  for  the  use  and  occupation  of 
such  lands  unless  he  receives  rents  from  a  third  party  or  ex- 
cludes his  cotenants  from  possession. 

McCrum  v.  McCrum,  636,  638  (1). 

2.  Exclusion  of  Cotenant.— Evidence. — Exclusion  of  a  cotenant 

may  be  shown  by  such  acts  as  constructively  amount  to  a  denial  < 

Of  such  cotenant's  right  to  possession. 

McCrum  v.  McCrum,  636,  638  (2) . 
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3.  Exclusion  of  Cotenant. — Rental  Value. — A  complaint  by  ousted 
cotenants  against  a  cotenant  in  possession  for  rent  of  the  lands 
held  as  tenants  in  common,  alleging  that  such  cotenant  excluded 
them  from  possession  and  appropriated  the  crops  and  the  land, 
admits  evidence  of  the  rental  value  of  such  land. 

McCrum  v.  McCrurtiy  636,  639  (5). 

4.  Exclusion  of  Cotenant, — Value  of  Crops. — Negligence  of 
Occupying  Tenant. — The  occupying  cotenant  is  only  liable  to 
account  to  the  ousted  cotenants  for  their  shares  of  the  crops 
unless  his  negligence  or  wilful  misconduct  has  contributed  to  the 
injury  or  destruction  of  such  crops. 

McCrum  v.  McCrum,  636,  639  (6). 

TEXT  BOOKS— 

For  table  of  text-books  cited,  see  p.  xxxi. 

TOWNS- 

See  Municipal  Corporations. 

TOWNSHIPS- 

Powers  of  advisory  boards,  see  Statutes,  22,  23;  Lincoln  School 
Tp.  V.  Union  Trust  Co.,  113,  117  (5),  (6). 

1.  Claims  Against. — A  claim  against  a  township  must  have  stat- 
utory support. 

Lincoln  School  Tp.  v.  Union  Trust  Co.,  113,  115  (1). 

2.  Advisory  Boards. — Policy  of  Statute. — The  policy  of  the 
statute  (Acts  1899,  p.  150,  §8085a  et  seq.  Bums  1901),  creating 
township  advisory  boards,  was  to  place  in  the  hands  of  each 
township  the  power  to  decide  upon  its  local  needs. 

Lincoln  School  Tp.  v.  Union  Trust  Co.,  113,  116  (3). 

3.  Legislative  Power.  —  Fraud.  —  Reasonableness.  —  Legislative 
action  may  be  impeached  for  unreasonableness  but  not  for  the 
fraudulent  motives  of  the  body  exercising  the  power,  and  admin- 
istrative action  may  be  impeached  for  fraud  but  not  for  im- 
providence. 

Lincoln  School  Tp.  v.  Union  Trust  Co.,  113,  116  (4). 

TRANSIENT  ICEBCHANTS- 

As  to  taxing,  see  Statutes,  24,  25;  Taxation,  2;  Simx>yan  v. 
Rohan,  495,  500  (1),  501  (2),  (3). 

TREATIES— 

Contracts. — Cessions. — Where  the  United  States  received  from  the 
Pottawatomie  Indians  a  cession  of  land  extending  from  Logans- 
port  to  Lake  Michigan  for  the  purpose  of  establishing  a  public 
highway  from  such  lake  through  Indianapolis  to  the  Ohio  river, 
such  tribe  and  their  grantees  were  bound  to  yield  up  the  neces- 
sary land  from  Logansport  to  the  lake,  and  the  United  States 
and  her  grantees  were  compelled  to  furnish  such  land  from 
Logansport  to  such  river. 

Western  Union  Tel.  Co.  v.  Krueger,  348,  366  (7). 

TRESPASS- 

Title. — Deeds. — Possession. — Where  plaintiff  in  an  action  for 
trespass  proves  possession  under  a  warranty  deed,  executed  in 
1900,  from  a  grantor  in  possession,  which  grantor  derived  title 
through  a  sheriff's  deed  executed  in  1893,  he  has  established  a 
prima  facie  title  in  fee  simple. 

Western  Union  Tel.  Co.  v.  Krueger,  348,  353  (1). 
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Burden  of  proving  contributory  negligence  on  defendant,  see 
Statutes,  20;  Pittsburgh,  etc,  R.  Co.  v.  Reed,  67,  72  (9). 

No  error  can  be  predicated  on  instruction  not  in  record,  see 
Appeal  and  Error,  37;  Frank  Bird  Transfer  Co,  v.  Morrow, 
305,  310  (6). 

Demurrer  to  complaint  and  exception  to  conclusions  of  law  present 
same  questions  where  facts  are  same,  see  Appeal  and  Error, 
21;  Western  Ind.  Coal  Co.  v.  Brown,  44,  46  (1). 

Practice  in  trials  by  master,  see  Appeal  and  Error,  49;  St. 
Joseph  Mfg.  Co.  v.  Hubbard,  84,  90  (2). 

Burden  of  proof  on  claimant  to  establish  execution  of  note  by 
decedent,  see  Decedents'  Estates;  Indiana  Trust  Co.  v.  Byram, 
6,  10  (1). 

When  special  finding  covers  facts  set  out  in  answer,  error  in  sus- 
taining demurrer  to  answer  harmless,  see  Appeal  and  Error, 
19;  Bamett  v.  Thomas,  441,  444  (2). 

1.  Answer  vnthout  Reply. — How  Question  Raised  of  No  Issue. — 
Where  defendants  desire  to  raise  the  question  that  the  trial  was 
without  issue,  they  should  present  the  lack  of  reply  to  the  court 
below  and  save  proper  exceptions  to  the  court's  ruling  thereon, 
otherwise  they  waive  a  formal  reply  and  the  trial  proceeds  as 
if  a  general  denial  were  filed.       Minnich  v.  Swing,  119, 122  (4) . 

2.  Bills  and  Notes. — Forbearance. — Breach. — Though  the  payees 
of  a  note,  for  a  valuable  consideration,  agree  to  forbear  action 
upon  a  note,  still,  if  they  bring  an  action  in  violation  thereof, 
they  have  the  right  to  proceed  to  judgment  regardless  of  the 
agreement  to  forbear. 

Durbin  v.  Northwestern  Scraper  Co.,  123,  137  (13). 

3.  Carriers. — Contracts  Limiting  Liability. — Prim^a  foAne  Case. 
— Where  a  carrier  shows  a  special  contract  executed  by  the 
shipper  and  itself  limiting  its  common-law  liability  in  the  trans- 
portation of  such  shipper's  goods,  it  has  established  a  primal 
facie  defense  against  such  shipper's  action  for  damages  on  ac- 
count of  injuries  for  which  its  liability  has  been  negatived  by 
such  contract.  Chicago,  etc.,  R.  Co.  v.  Hare,  422,  424  (2) . 

4.  Damages. — Joint  Contracts. — Liability. — Appeal  and  Error. 
— Where  two  defendants  contracted  for  liquidated  damages  in 
case  of  breach  of  their  contract  with  plaintiff,  and  one  of  such 
defendants  broke  such  contract,  plaintiff  is  entitled  to  a  judg- 
ment against  both  for  the  full  amount,  and  the  Appellate  Court 
will  order  a  judgment  for  one-half  of  such  amount  modified  so 
as  to  give  judgment  for  the  whole  sum. 

Merica  v.  Bur  get,  463,  467  (13). 

5.  Evidence. — Exclusion. — Offer. — No  question  is  presented  as  to 
the  improper  exclusion  of  evidence  where  no  offer  was  made 
showing  what  the  offered  evidence  was. 

Capital  Nat.  Bank  v.  Wilkerson,  467,  484  (11). 

6.  Instructions. — Misleading  Jury. — An  instruction  which,  though 
awkward,  does  not  mislead  the  jury,  is  harmless. 

Flickner  v.  Lambert,  524,  535  (11). 

7.  Instructions. — Irrelevant. — Giving  an  irrelevant  instruction 
which  misleads  or  confuses  is  reversible,  but  where  it  causes  no 
injury  it  is  harmless;  and  an  instruction  correctly  stating  the 
law,  with  some  evidence  to  support  it,  is  not  reversible. 

Elkhart  Paper  Co.  v.  Fulkerson,  219,  229  (7). 
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8.  Instructions. — How  Considered. — ^An  instruction  should  be 
considered  as  a  whole  and  not  by  detached  portions. 

Whinery  v.  Brown,  276,  280  (4). 

9.  Instructions.  —  Assuming  Facts. — Interrogatories. — Harmless 
Error. — An  instruction,  assuming  that  decedent  was  in  the 
employ  of  defendant,  is  harmless  where  the  answers  to  the  in- 
terrogatories to  the  jury  showed  that  he  was. 

Cleveland,  etc.,  R.  Co.  v.  Osgood,  84,  44  (11). 

10.  Instructions. — Assault  and  Battery. — Conspiracy. — Civil. — 
Gravamen  of  Action. — Where  a  paragraph  of  complaint  seeks 
damages  for  an  assault  and  battery  resulting  from  an  alleged 
conspiracy  to  drive  plaintiff  out  of  town  and  to  break  up  his 
business,  an  instruction  that  the  gravamen  of  the  material 
part  of  such  paragraph  is  the  charge  of  conspiracy  is  erroneous, 
plaintiff  being  entitled  to  a  verdict  upon  proof  of  the  assault 
and  battery.  Britton  v.  Young,  622,  624  (1). 

11.  Instructions.  —  Contributory  Negligence.  —  An  instruction 
from  which  the  jury  might  infer  that  contributory  negligence 
must  be  proved  by  defendant's  evidence  is  erroneous. 

Pittsburgh,  etc.,  R.  Co.  v.  Reed,  67,  73  (10). 

12.  Instructions.  —  Negligence.  —  Contributing  "Materially"  to 
Injury. — Words  and  Phrases. — An  instruction,  in  a  personal 
injury  case,  stating  that  plaintiff  should  recover  if  her  injuries 
were  a  proximate  result  of  defendant's  negligence  unless  she 
contributed  thereto  "materially"  by  negligence  on  her  part,  is 
not  incorrect,  'tmaterial"  being  defined  as  having  influence  or 
effect.      Indianapolis,  etc.,  Transit  Co.  v.  Edwards,  202,  205  (2). 

13.  Instructions. — Invasion  of  Province  of  Jury. — Conspiracy. — 
Civil. — Assault  and  Battery. — Failure  of  Defendants  to  Visit 
Plaintiff. — The  failure  of  defendants  to  visit  plaintiff  after  his 
injuries,  all  being  residents  of  a  small  village,  is  competent 
evidence  tending  to  sustain  an  action  by  plaintiff  against  de- 
fendants for  damages  for  an  assault  and  battery  resulting  from 
an  alleged  conspiracy  to  drive  plaintiff  from  home  and  to  break 
up  his  business,  and  an  instruction  that  such  failure  can  not  be 
thus  considered  is  erroneous  as  invading  the  province  of  the 
jury.  Britton  v.  Young,  622,  624  (2) . 

14.  Master  and  Servant. — Delegation  of  Authority. — Instructions 
Considered  Together. — An  instruction  that  if  W.  was  defend- 
ants' foreman  in  a  certain  room  in  the  absence  of  the  superin- 
tendent who  placed  the  employes  at  the  work,  and  that  if  W. 
acted  with  authority  from  defendants  or  with  their  knowledge 
or  consent,  the  defendants  are  liable  for  his  negligence,  is  not 
erroneous  where  other  instructions  told  the  jury  that,  to  render 
defendants  liable,  the  evidence  must  show  that  W.  had  au- 
thority from  defendants  to  set  plaintiff  to  work  where  he  was 
injured.  Flichner  v.  Lambert,  524,  535  (12). 

15.  Instructions. — Master  and  Servant. — Ineocperienced  Servant. 
— Defects  in  Works  and  Ways. — Where  the  theory  of  the  com- 
plaint is  negligence  of  the  master  in  failing  to  instruct  and  in 
assuring  an  inexperienced  servant  of  the  safety  of  a  dangerous 
place,  it  is  reversible  error  to  instruct  the  jury  that  the  master 
IS  liable  for  defects  in  the  works,  ways  and  machinery,  if  such 
defects  were  not  open  and  obvious  to  an  ordinary  person. 

Fletcher  Bros.  Co.  v.  Hyde,  96,  105  (7). 
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16.  Instructions. — Interurban  Railroads, — Alighting  from  Moving 
Car. — Defendant  interurban  railroad  company  can  not  complain 
of  an  instruction  in  a  personal  injury  case,  that  plaintiff  can  not 
recover  if  her  injury  was  received  while  alighting  from  a 
moving  car. 

Indianapolis,  etc.,  Transit  Co.  v.  Edwards,  202,  207  (3). 

17.  Instructions.  —  Railroads.  —  Fires.  —  An  instruction,  that  if 
large  coals  escaped  from  defendant's  locomotive  and  were  car- 
ried to  plaintiff's  land,  thereby  causing  damage  as  alleged  in 
either  paragraph  of  the  complaint,  defendant  is  liable,  is  er- 
roneous, where  one  paragraph  was  for  negligence  in  permitting 
combustibles  on  its  right  of  way  and  thus  causing  fire  to  escape 
to  plaintiff's  land.  Pittsburgh,  etc.,  R.  Co.  v.  Wise,  59,  66  (6) . 

18.  Instructions. — Railroads. — Fires. — Permitting  Jury  to  Deter- 
mine Law. — An  instruction,  in  an  action  for  the  negligence  of  a 
railroad  company  in  setting  fires,  that  the  jury  should  determine 
from  all  the  facts  and  circumstances  whether  defendant  "has 
been  guilty  of  that  want  of  care  required  by  the  law,"  is  er- 
roneous where  such  jury  was  not  instructed  what  degree  of  care 
the  law  requires.        Pittsburgh,  etc.,  R.  Co.  v.  Wise,  59,  67  (7). 

19.  Instructions. — Damages. — Use  of  Water  from,  Reservoir. — 
Where  plaintiff,  a  user  in  the  first  priority,  of  the  water  in  a 
reservoir,  sued  defendant,  a  user  in  the  fifth  and  sixth  priorities, 
for  damages  for  depriving  plaintiff  of  his  share  of  the  water,  an 
instruction  that  the  users  in  the  second,  third  and  fourth  priori- 
ties had  the  right  to  use  their  shares  so  long  as  they  did  not 
interfere  with  plaintiff's  rights,  is  not  erroneous. 

Elkhart  Paper  Co.  v.  Fulkerson,  219,  228  (6) . 

20.  Instructions.  —  Depriving  Plaintiff  of  Water.  —  PtaintifTs 
Duty. — An  instruction,  in  an  action  for  damages  for  defend- 
ant's depriving  plaintiff  of  water  to  run  his  mill,  stating  that 
it  was  plaintiff's  duty  to  use  all  of  his  water-wheels  in  an  effort 
to  get  his  part  of  the  water,  if  they  could  be  used  to  run  the 
mill,  but  if  he  was  wrongfully  deprived  of  water  by  defendant 
he  would  not  be  bound  to  change  or  rearrange  his  mill  to  p:et 
his  part  of  the  water,  is  not  erroneous,  the  evidence  showing 

•  that  his  water-wheels  were  of  the  latest  and  most  approved 
make  and  that  he  was  entitled  as  of  right  to  a  certain  amount 
of  water  which  he  was  not  getting. 

Elkhart  Paper  Co.  v.  Fulkerson,  219,  229  (8). 

21.  Answers  to  Interrogatories, — Indefiniteness. — The  trial  court 
can  not  sustain  a  motion  for  judgment  non  obstante  for  a 
specific  sum,  when  the  answers  to  the  interrogatories  are  in- 
definite as  to  such  amount.  Schnull  v.  Cuddy,  262,  264  (2). 

22.  Interrogatories  to  Jury. — Inconsistencies  in  Answers. — Incon- 
sistent answers  to  the  interrogatories  to  the  jury  neutralize  each 
other,  and  the  general  verdict  prevails. 

Flickner  v.  Lambert,  524,  529   (3). 

23.  Interrogatories  to  Jury. — When  Controlling. — The  ^neral 
verdict  controls  unless  the  answers  to  the  interrogatories  are 
in  such  conflict  that  they  can  not  be  reconcile  in  view  of  any 
evidence  admissible  under  the  issues. 

Flickner  v.  Lambert,  524,  529  (2). 

24.  Interrogatories  to  Jury. — Variance. — Negligence. — Where  a 
complaint  alleges  negligence  as  the  cause  of  plaintiffs  injuries 
It  is  not  necessary  that  the  answers  to  the  interrogatories  show 
wilfulness.  Wabash  R.  Co.  v.  Erb,  650,  660  (6). 
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25.  Interrogatories. — Rights  of  Way. — Appropriation. — ^Answers 
to  interrogatories  that  plaintiff  and  her  grantor  have  owned  a 
tract  of  land  since  1866;  that  a  fence  was  then  built  along  the 
adjoining  canal  fourteen  to  fifteen  feet  from  the  bank  thereof; 
that  defendant  railroad  company  built  its  track  ten  feet  from 
the  northwest  comer  of  said  land,  and  the  center  of  the  track 
was  four  and  a  half  to  five  feet  from  the  bank  of  the  canal  and 
that  defendant  purchased  the  bank  and  towpath  of  such  canal  in 
1901  are  not  irreconcilable  with  a  general  verdict  that  plaintiff 
had  a  right  of  way  along  her  lands  partly  or  wholly  upon  such 
towpath.  Cincinnati,  etc,  Railroad  v.  Miller,  26,  30  (3) . 

26.  Answers  to  Interrogatories  to  Jury.  —  Evidence.  —  Where 
plaintiff's  evidence  showed  that  defendants  had  never  instructed 
him  in  the  use  of  a  dangerous  machine,  and  an  answer  to  one 
interrogatory  to  the  jury  showed  that  with  ordinary  care  the 
plaintiff  should  have  known  such  machine  to  be  dangerous  with- 
out "having  his  attention  drawn  to  it  or  without  warning  or 
instructions,"  and  another  answer  showed  that  "with  proper 
instructions"  plaintiff  could  have  "avoided"  his  injuries,  the 
presumption  obtains  in  support  of  the  general  verdict  that  the 
jury  intended  to  show  that  the  former  answer  was  qualifi^  by 
the  phrase  "with  proper  instructions." 

Flickner  v.  Lambert,  524,  530  (4). 

27.  Answers  to  Interrogatories  to  Jury.  —  Evidence.  —  Where 
plaintiff's  evidence  showed  that  the  defendants  had  never  in- 
structed him  in  the  use  of  a  dangerous  machine,  defendants' 
foreman  denying  the  same,  and  an  answer  to  one  interrogatory 
to  the  jury  asserted  that  the  evidence  showed  that  defendants 
cautioned  plaintiff  as  to  such  machine,  and  another  answer 
showed  that  "with  proper  instructions  the  injury  which  plaintiff 
received  could  have  been  avoided,"  such  former  answer  means 
that  the  evidence  showed  that  such  foreman  testified  that  he 
had  cautioned  plaintiff  as  to  such  machine. 

Flickner  v.  Lambert,  524,  530  (5). 

28.  Interrogatories  to  Jury. — Master  and  Servant. — Assumption 
of  Risk.—i!ontributory  Negligence. — Question  for  Jury. — ^Where 
the  interrogatories  to  the  jury  show  that  the  plaintiff  was 
ordered  by  his  masters  to  work  upon  a  different  machine  from 
that  upon  which  he  was  employed  to  work;  that  no  instructions 
were  given  to  him  as  to  the  dangers  of  such  work  and  that  he 
received  injuries  while  working  thereon,  though  he  might  have 
seen  that  such  work  was  dangerous,  and  mig^ht  have  realized 
such  dangers,  the  court  can  noC  as  a  matter  of  law,  declare  him 
guilty  of  contributory  negligence,  such  question  being  for  the 
Jury.  Flickner  v.  Lambert,  524,  530  (6). 

29.  Divorce. — Temporary. — Cross-Complaint  for  Absolute  Divorce. 
— Motion  to  Strike  Out. — ^Where  plaintiff  files  a  suit  for  a  lim- 
ited divorce  under  the  act  of  1903  (Acts  1903,  p.  114)  the  de- 
fendant  has  the  right  to  file  a  cross-complaint  for  an  absolute 
divorce,  and  where  a  motion  to  strike  out  same  is  sustained,  the 
decision  will  be  reversed.  Harrington  v.  Harrington,  536. 

30.  Fraudulent  Marriage.  —  Damages.  ^  Amount.  —  Motion  to 
Modify. — How  Questioned. — The  amount  of  the  damages  in  a 
case  of  fraudulent  marriage  can  be  questioned  only  by  an  ex- 
ception to  the  judgment  rendered  or  a  motion  to  modify  same. 

State,  ex  rel.,  v.  Richeson,  373,  380  (11). 
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31.  Evidence. — Motion  to  Strike  Out. — ^If  any  evidence  embraced 
in  a  motion  to  strike  out  is  admissible,  such  motion  should  be 
overruled.  Schnull  v.  Cuddy,  262,  268  (4). 

32.  Motion  to  Make  Specific. — Railroads, — Fires. — A  paragraph 
of  complaint,  alleging  that  the  defendant  railroad  company 
negligently  suifer^  a  large  accumulation  of  dry  ^ass,  weeds 
and  other  combustible  matter  to  remain  upon  its  right  of  way, 
thereby  causing  fires  to  escape  to  plaintiff's  farm,  is  sufficiently 
specific.  Pittsburgh,  etc.,  R.  Co.  v.  Wise,  59,  62  (1). 

33.  Motion  to  Make  Specific. — Railroads, — Fires. — A  paragraph 
of  complaint,  alleging  that  defendant  railroad  company  n^ii- 
gently  failed  to  provide  its  locomotive  with  a  safe  and  sufficient 
spark-arrester;  that  the  meshes  were  too  loose  and  by  reason 
tnereof  plaintiff's  meadow  was  burned,  is  sufficiently  specific 

Pittsburgh,  etc,  R,  Co.  v.  Wise,  59,  64  (3). 

34.  Jury. — Voir  Dire. — False  Answers. — Motion  to  Discharge 
Jury. — When  Questions  Thereon  Presentable. — ^Where  a  juror 
on  his  voir  dire  denied  falsely  that  he  was  a  party  to  an  action 
for  damages,  and  defendant's  attorneys  ascertained  or  should 
have  ascertained  such  denial  to  be  false  in  time  to  present  a 
motion  to  discharge  the  jury  before  the  return  of  the  verdict, 
they  can  not  after  the  return  of  the  verdict  object,  such  holding 
giving  the  defendant  two  chances  for  a  favorable  verdict. 

Cleveland,  etc.,  R.  Co.  v.  Osgood,  34,  42  (9) . 

35.  Master  Commissioner.— Referee. — Statutes. — The  trial  court's 
appointment  of  a  person  to  report  his  finding  of  certain  facts 
and  also  the  evidence  in  the  cause,  is  not  a  reference  to  a  referee 
as  provided  by  §§565-567  Bums  1901,  §§556-558  R.  S.  1881,  but 
is  a  reference  to  a  master  commissioner  under  §1462  et  seq. 
Bums  1901,  §1397  et  seq.  R.  S.  1881. 

St.  Joseph  Mfg.  Co.  v.  Hubbard,  84,  89  (1) . 

36.  Master  Commissioner. — Motion  to  Refer  Cause  Back  for 
Further  Evidence. — ^A  motion  to  refer  a  cause  back  to  the 
master  for  the  hearing  of  further  evidence  must  show  some 
legal  reason  why  such  evidence  should  be  heard. 

St.  Joseph  Mfg.  Co.  v.  Hubbard,  84,  91  (3) . 

37.  Master  Commissioner's  Report. — Exceptions. — Exceptions  to 
the  report  of  a  master  must  state  with  particularity  the  errors 
alleged  to  have  been  committed,  and  if  such  exceptions  are  over- 
ruled, such  questions  must  be  saved  by  a  proper  bill  of  excep- 
tions thereon.  St.  Joseph  Mfg.  Co.  v.  Hubbard,  84,  92  (4). 

38.  Master  Commissioner.  —  Report.  —  Exceptions.  —  Duty  of 
Court. — A  master's  report  of  the  evidence  and  his  findings  in 
a  cause  are  merely  advisory  to  the  trial  court,  and  the  questions 
sought  to  be  rais^  on  such  evidence  or  upon  the  report  must  be 
presented  to  the  trial  court;  and  the  ruhngs  of  the  trial  court 
become  the  basis  of  the  assignment  of  errors  on  appeal. 

St.  Joseph  Mfg.  Co.  v.  Hubbard,  84,  93  (5). 

39.  Special  Findings,  —  Presumptions.  —  Inferences.  —  Special 
findings  are  presumed  to  state  all  of  the  facts,  and  no  mfer- 
ences  or  intendments  will  be  drawn  in  aid  thereof. 

Dinius  v.  Lahr,  425,  426  (2). 

40.  Special  Findings. — Evidentiary  Facets. — Concltisions  of  Law. 
— ^Where  evidentiary  facts  are  included  in  the  special  findings 
they  will  not  be  considered  in  support  of  the  conclusions  of  law. 

Dinius  v.  Lahr,  425,  426  (3) . 
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41.  Special  Findings, — Failure  to  Find  Fact  Where  Adversary 
Has  Proof, — Where  the  plaintiff  has  in  his  possession  the 
means  of  proving  a  certain  fact  and  the  defendant  has  not,  a 
failure  to  find  such  fact  operates  against  plaintiff,  the  burden 
of  proof  as  to  such  fact  being  on  him. 

Indiana  Trust  Co,  v.  International,  etc,,  Assn,,  685,  692  (5). 

42.  Fraudulent  Conveyances, — Insolvency. — Special  Findings, — ^A 
finding  that  defendant  took  a  mortgage  loiowing  of  plaintiff's 
claim  and  knowing  that  the  execution  thereof  would  render  the 
mortgagor  insolvent,  is  not  a  finding  that  the  execution  of  the 
mortgage  on  the  date  thereof  left  the  mortgagor  insolvent. 

Diniu^  V.  Lahr,  425,  430  (6). 

43.  Special  Findings, — Bills  and  Notes, — Execution, — Delivery, 
— Inferences, — Questions  for  Jury. — Where  the  special  find- 
ings do  not  in  terms  show  the  "delivery"  of  a  note,  but  do  show 
such  facts  as  that  a  delivery  is  an  unavoidable  inference  there- 
from, the  court  will  draw  such  inference  as  a  matter  of  law, 
and  if  different  inferences  could  reasonably  be  drawn  from  the 
facts,  it  is  a  question  for  the  jury. 

Indiana  Trust  Co,  v.  Byram,  6,  10  (2). 

44.  Special  Findings, — Conclusions, — Principal  and  Agent, — A 
finding  that  the  Measurer  of  a  building  and  loan  association 
was  not  "authorized"  by  the  board  of  directors  to  pay  money 
to  the  secretary  thereof  is  a  legal  conclusion,  and  ineffective; 
and  a  finding  that  such  payment  was  not  "reported"  to  the 
directors  is  immaterial,  such  secretary  having  power  on  behalf 
of  such  association  to  receive  it. 

Indiana  Trust  Co,  v.  International,  etc,  Assn,,  685,  692  (4). 

45.  Set-Off, — When  Allowed  Though  Not  Pleaded, — When  justice 
requires  it,  and  the  special  findings  show  all  the  facts,  the 
theory  followed  at  the  trial,  allowing  a  set-off  under  the  issues, 
will  be  recognized  on  appeal. 

Indiana  Trust  Co,  v.  International,  etc,  Assn.,  685,  692  (6). 

46.  Failure  of  Evidence, — Directing  Verdict. — Principal  and 
Agent, — Where  the  principal  sues  his  agent  for  an  accounting, 
and  such  principal  fails  to  prove  the  amount  due  or  facts  from 
which  such  amount  can  reasonably  be  inferred,  the  trial  court 
should  direct  a  verdict  for  such  agent. 

Green  v.  Macy,  560,  566  (7). 

TBTJSTS— 

1.  Expenses, — When  Chargeable  to  Fund, — ^All  expenses  in  the 
administration  or  the  creation  of  a  trust  fund,  but  not  the 
expenses  of  litigation  to  reduce  such  fund,  are  charegable  to 
such  fund.  Bartholomew  v.  Union  Trust  Co.,  328,  329  (1). 

2.  Expenses. — Intervenor*s  Attorney's  Fees, — ^Where  an  inter- 
vener, in  a  suit  wherein  a  receiver  for  a  mutual  life  insurance 
company  was  appointed,  files  his  suit  to  cancel  a  bond  and 
mortgage  ostensibly  owing  from  him,  and  was  successful 
therein  on  appeal,  the  fact  that  such  decision  furnished  a  prece- 
dent for  settling  similar  claims  and  prevented  further  litigation 
does  not  justify  the  payment  of  such  intervenor's  attorney's 
fees  out  of  such  receiver's  funds. 

Bartholomew  v.  Union  Trust  Co.,  328,  330  (2). 

3.  Expenses,  —  Powers  of  Court  Over.  —  Appeal  and  Error. — 
Where  the  trial  court  refuses  to  order  payment  of  an  inter- 
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venor's  attorney's  fees  out  of  a  trust  fund,  the  Appellate  Court 
will  not  reverse  such  order  because  it  is  alleged  that  such  trial 
court  orally  agreed,  before  such  services  were  rendered,  that 
the  same  should  be  paid  from  such  trust  fund. 

Bartholomew  v.  Union  Trust  Co.,  328,  330  (3) . 

4.  Expenses. — Advice  by  Attorney  for  Opposing  Party. — ^An  in- 
tervenor's  attorney  can  not  claim  compensation  from  a  trust 
fund,  where  his  client's  action  reduced  the  assets  thereof,  be- 
cause of  the  fact  that  he  advised  other  parties  to  make  settle- 
ment on  the  terms  of  the  decision  in  such  intervenor's  case. 

Bartholomew  v.  Union  Trust  Co.,  328,  331  (4). 

VEBDIOT— 

See  Trial. 

May  be  directed  where  no  evidence,  see  TftlAii,  46;  Green  v.  Macy, 
560,  566  (7). 

WATVEB— 

See  Appeal  and  Error. 

By-laws  of  corporation  may  be  waived,  see  Corporations,  5; 
Indiana  Trust  Co.  v.  International,  etc.,  Assn.,  685,  690  (1). 

WABBANTT- 

Settlement  of  insurance  by  giving  draft  for  loss  avoids  a  defense 
on  the  ground  of  breach  of  warranty,  see  Insurance,  6;  New 
Hampshire  Fire  Ins.  Co.  v.  Wall,  238,  249  (10). 

WATEBB^ 

Instructions  in  action  for  depriving  plaintiif  of  his  lawful  por- 
tion, see  Trial,  19,  20;  Elkhart  Paper  Co.  v.  Fulkerson,  219, 
228   (6),  229  (8). 

WIDOWS— 

Rights  of,  see  WILLS. 

WILLS- 

Property  directed  to  be  converted,  so  considered,  see  Equity; 
Nelson  v.  Nelson,  331,  336  (3). 

1.  Construction. — Intention. — The  principal  object  in  the  con- 
struction of  a  will  is  to  ascertain  the  intention  of  the  testator. 

Garrison  v.  Day,  543,  548   (1). 

2.  Residuary  Clause. — Whether  Covers  All  Property. — ^Where  a 
testator,  after  making  four  items  of  his  will  relating  to  the 
payment  of  debts  and  to  certain  advancements,  legacies  and 
devises,  provides  in  the  fifth  and  last  item  for  the  disposition  of 
"all  my  property  and  estate,  not  hereinbefore  disposed  of  by 
this  wfii,"  such  provision  covers  all  property  not  theretofore 
disposed  of.  Garrison  v.  Day,  543,  548  (2). 

3.  Rights  of  Widow  under  the  Statute. — Presumption. — It  will 
be  presumed  that  a  testator,  devising  a  portion  of  his  real  estate 
to  his  widow,  did  so  with  knowledge  of  her  legal  right  to  reject 
such  devise  and  take  under  the  law. 

Garrison  v.  Day,  543,  548  (4) . 

4.  When  Effective.^A  will  takes  effect  at  the  death  of  the 
testator.  Garrison  v.  Day,  543,  548  (5) . 
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5.  Rejection  by  Widow. — Effect  on  Other  Devisees. — The  rejec- 
tion by  the  widow  of  the  provisions  of  a  will  as  to  her  and  her 
taking  under  the  law  have  no  effect  upon  the  express  provisions 
of  the  will  in  reference  to  the  other  devisees. 

Garrison  v.  Day,  543,  549  (6). 

6.  Residuary  Clause. — Effect. — In  the  absence  of  a  residuary 
clause  or  other  disposition  a  lapsed,  void  or  refused  legacy 
descends  to  the  testator's  heirs,  but  a  general  residuary  clause 
carries  all  of  such  devises  and  legacies. 

Garrison  v.  Day,  543,  549  (7). 

7.  Residuary  Clause.  —  Widow's  Devise.  —  A  widow's  rejected 
devise  passes  under  a  general  residuary  clause  in  testator's 
will.  Garrison  v.  Day,  543,  549  (8). 

8.  Residuary  Clause. — Intention. — Codicil. — Where  the  rejected 
devise  of  testator's  widow  passes  under  the  general  residuary 
clause  of  testator's  will  giving  appellant  a  life  estate  in  a 
certain  share  of  such  residue,  and  in  a  codicil  executed  twenty- 
one  months  after  the  execution  of  such  will  testator  expressly 
confirmed  the  provisions  of  such  will,  a  life  estate  only  in  her 
devised  part  was  given  such  appellant  as  her  portion  of  such 
rejected  devise.  Garrison  v.  Day,  543,  550  (9). 

9.  Widow's  Rejected  Devise. — Descent. — ^Where  testator  devises 
to  his  widow,  who  was  a  childless  third  wife,  one-third  of  his 
real  estate  in  fee  simple,  but  she  rejects  same,  and  takes  only  a 
life  estate,  the  fee  to  such  rejected  devise  passes  under  the 
general  residuary  clause  in  such  will  to  the  devisees  therein. 

Garrison  v.  Day,  543,  550  (10). 

10.  Estates  Created. — Life  Tenancy. — A  will  devising  all  of 
testator's  real  estate  to  his  widow  "to  have  and  to  hold  the 
same  during"  such  widow's  natural  life,  creates  a  life  estate  in 
such  widow.  Nelson  v.  Nelson,  331,  335  (1). 

11.  Devise  of  Real  Estate. — Direction  to  Convert  into  Money. — 
When  Conversion  Takes  P/ac6.~Where  testator  devises  his  real 
estate  to  his  widow  for  life,  with  a  direction  to  his  executor  to 
convert  such  real  estate  into  cash  upon  the  death  of  such  widow, 
an  equitable  conversion  of  such  real  estate  takes  place  at  the 
death  of  the  testator.  Nelson  v.  Nelson,  331,  336  (2). 

12.  Remainders. — Vesting. — Equitable  Conversion. — Power  of 
Disposal. — Where  testator  devises  his  real  estate  to  his  widow 
for  life,  remainder  to  be  converted  into  money  at  her  death  and 
divided  equally  among  his  children,  such  remainder  vests  at 
testator's  death,  and  such  children  have  power  to  dispose  of 
their  interests  thereafter.  Nelson  v.  Nelson,  331,  337  (4). 

13.  Remainders. — Vesting. — Where  testator  devises  a  life  estate 
in  his  real  estate  to  his  widow,  remainder  to  be  converted  at 
her  death  into  money  and  an  "equal  division  to  be  made  among 
all  my  children,"  such  remainder  vests  at  testator's  death,  and 
the  remaindermen  consist  of  testator's  children  at  his  death. 

Nelson  v.  Nelson,  331,  337  (5). 

14.  Remainders. — Direction  to  Executor  to  Sell  Lands. — Title. 
— ^Where  a  testator  devises  his  lands  to  his  widow  for  life 
and  directs  his  executor  at  her  death  to  sell  such  lands  and 
divide  the  money  equally  among  his  children,  such  children  take 
title  to  such  remainder  at  testator's  death  and  such  executor 
has  a  mere  naked  power  to  sell. 

Nelson  v.  Nelson,  331,  339  (7). 
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15.  Estates. — Vesting, — Doubts, — Where  from  the  language  of 
the  will  there  is  doubt  as  to  when  estates  devised  thereby  vest, 
or  where  the  contrary  does  not  appear,  such  devised  estates 
vest  at  testator's  death.  Nelson  v.  Nelson,  331,  339  (8). 

16.  Remainders, — Vesting, — Devise  of, — ^Where  testator  devised 
his  real  estate  to  his  widow  for  life,  remainder  to  be  sold  by 
his  executor  at  her  death  and  divided  equally  among  his  chil- 
dren, and  testator  died  in  1890,  and  one  of  his  six  children  died 
testate  in  1902,  devising  her  share  to  her  husband,  such  husband 
took  the  one-sixth  part  of  the  money  received  by  such  executor 
from  the  sale  of  such  land.  Nelson  v.  Nelson,  331,  340  (9). 
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See  Maxims. 

1.  "Net  Profits," — The  "net  profits"  of  a  business  is  what  remains 
after  the  expenses  thereof  nave  been  deducted  from  its  receipts. 

Arthur  Jordan  Co.  v.  Cay  lor,  640,  646  (1). 

2.  "Prairie," — Raw  "prairie"  land  imports  treeless  land  covered 
with  coarse  grass  and  containing  jsl  fertile  soil. 

Gardner  v.  Mann,  694,  699  (3). 
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